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SUMMARY OF RECOMMENDATIONS

1. Effective legislation for combatting terrorism is one of the available tools
governments can use in fighting terrorism. There are shortcomings in South African
legislation and they should be remedied. The South African legislation for combating
terrorism should be brought in line with the international conventions dealing with
terrorism, our law should provide for extra-territorial jurisdiction, the present terrorism
offence is too narrow and financing of terrorism must be addressed. There is
therefore a need for legislation dealing with terrorism. The Bill recommended in this
report differs fundamentally from the one provisionally proposed in the discussion
paper. Detention for interrogation no longer forms part of the Bill. In its place it is
suggested that provision should be made for investigative hearings which closely
resemble the procedure contained in section 205 of the Criminal Procedure Actin
order to obtain information from a person suspected of being in possession of
information on terrorist acts. Provision is also made for preventative measures. This
entails that a person suspected of being about to commit a terrorist act can be
brought before a court to enter into an undertaking to refrain from certain activities
and the court may impose certain conditions to ensure compliance, such as that the
person be prohibited from possessing any weapon or explosive for any period
specified in the undertaking. Legislation should be adopted which contains the
necessary safeguards and which complies with the South African Constitution. (See
par 13.80, 13.361 and 13.522.)

2. The 3™ preambular paragraph of the Bill provides “whereas the States members of
the United Nations solemnly reaffirmed their unequivocal condemnation of all acts,
methods and practices of terrorism as criminal and unjustifiable, wherever and by
whomever committed, including those which jeopardise the friendly relations among
States and peoples and threaten the integrity and security of States”. It is accepted
that the last part of this paragraph has a highly charged political context in the United
Nations, that it is intended to be an oblique reference to State terrorism, usually
targeted at the United States and Israel, and in the international context that it is part
of a carefully balanced compromise. The words “including those which jeopardise
the friendly relations among States and peoples and threaten the integrity and
security of States” should therefore be deleted. (See par 13.102 and 13.103.)

2. The reference in the 8" preambular paragraph should be to “terrorism” and not to
“urban terrorism” (“Whereas terrorism presents a serious threat to the security of the
Republic and the safety of the public”). (See par 13.102 and 13.103.)
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The Bill should define “firearm as follows: ‘firearm’' means any device as defined in
section 1 of the Firearm Control Act, 2000( Act No 60 of 2000) and includes a
machine gun or machine rifle as defined in the Arms and Ammunition Act, 1969 (Act
No 75 of 1969). (See par 13.104.)

The Bill should define the Minister administering the Act as follows: 'Minister' means
the Minister to whom the administration of this Act has been assigned in terms of
section 63. Clause 63 provides that the President may by proclamation in the
Gazette assign the administration of the Act to any Minister, and may determine that
any power or duty conferred or imposed by the Act on such Minister, shall be
exercised or carried out by that Minister after consultation with one or more other
Ministers. (See par 13.189.)

The definition setting out that “place of public use’ means those parts of any building,
land, street, waterway or other location that are at any time accessible or open to
members of the public” would be sufficient. In order to include places to which the
general public normally does not have access such as clubs, it was considered
whether the words "or any group of members of the public" should be included. The
drafters of the Convention for the Suppression of Terrorist Bombings included the
qualification “whether continuously, periodically or occasionally”. These words

should therefore remain part of the definition. (See par 13.107 and 13.108.)

There is a need for the insertion of a separate clause dealing with the financing of
terrorism but there is no need for a definition of financing. (See par 13.109 to
13.111.)

The ambit of the legislation should not be broadened to encompass the use thereof
by all law enforcement officers and not only police officers. The definition of “law
enforcement officer” contained in the discussion paper which provided that “law
enforcement officer includes members of the police service and immigration and

custom officials”, should therefore be deleted. (See par 13.116.)

“State or government facility” should be defined so that it includes any permanent or
temporary facility or conveyance that is used or occupied by representatives of a
State, members of Government, the legislature or the judiciary or by officials or
employees of a State, the Republic or any other public authority or entity or by
employees or officials of an intergovernmental organization in connection with their
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(See par 13.117.)

Terrorist act means an act, in or outside the Republic,

(a)

that is committed —

(i)

(ii)

in whole or in part for a political, religious or ideological purpose, objective or
cause, and

in whole or in part with the intention of intimidating the public, or a segment of
the public, with regard to its security, including its economic security, or
compelling a person, a government or a domestic or an international
organization to do or to refrain from doing any act, whether the person,

government or organization is inside or outside the Republic, and

that intentionally —

(i)
(ii)
(iif)

(iv)

causes death or serious bodily harm to a person by the use of violence;
endangers a person's life;

causes a serious risk to the health or safety of the public or any segment of
the public;

causes substantial property damage, whether to public or private property, if
causing such damage is likely to result in the conduct or harm referred to in
any of subparagraphs (i) to (iii); or

causes serious interference with or serious disruption of an essential service,
facility or system, whether public or private, including, but not limited to an
information system; or a telecommunications system; or a financial system;
or a system used for the delivery of essential government services; or a
system used for, or by, an essential public utility; or a system used for, or by,
a transport system, other than as a result of lawful advocacy, protest, dissent
or stoppage of work that does not involve an activity that is intended to result

in the conduct or harm referred to in any of subparagraphs (i) to (iii),

but, for greater certainty, does not include conventional military action in accordance with

customary international law or conventional international law. (See par 13.138 and 13.139.)

A definition of “terrorist organisation” should be included in the Bill which provides

that “terrorist organisation” means an organisation that has as one of its purposes or

activities facilitating or carrying out any terrorist act, which has carried out, or plans

carrying out terrorist acts. (See par 13.144.)

A definition of weapons of mass destruction should be included in the Bill, namely

that contained in the Non-proliferation of Weapons of Mass Destruction Act 87 of
1993. (See par 13.146.)
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A general offence of terrorism should be included in the Bill which provides that any
person who commits a terrorist act shall be guilty of an offence and shall be liable on
conviction to imprisonment for life. (See par 13.152.)

The Canadian provision should be followed on the giving of support to and
harbouring and concealing of terrorist organisations. The Bill should set out what
constitutes participating in or contributing to an act of a terrorist organisation, inter
alia, that it includes facilitating, collecting, providing or making available, directly or
indirectly, property or inviting a person to provide or make available property or
financial or other related services, on behalf of a terrorist organisation; using
property, directly or indirectly, on behalf of a terrorist organisation; and possessing
property on behalf of a terrorist organisation. The Bill should also provide that it is
not an offence to provide or collect funds intending that they be used, or knowing that
they are to be used, for the purpose of advocating democratic government or the
protection of human rights. (See par 13.165.)

Provision should be made for the proscription of terrorist organisations, for revocation
of proscription and review. (See par 13.189.)

The recommended expanded definition of “terrorist act” provides sufficiently for the
offences presently constituting sabotage and there is therefore no need for the
separate offence of sabotage. (See par 13.193.)

Although “any interference” with the navigation of an aircraft is already covered in the
Civil Aviation Offences Act of 1972, there is still a need for a specific offence of
hijacking of an aircraft to be created, in addition to the existing offences under the
Civil Aviation Offences Act. There is no need to remedy the discrepancy in the
sentences regarding highjacking of aircraft and the general clause of a terrorist
offence, particularly since it is recommended that the sentence is one of life
imprisonment in the case of the general terrorist offence unless otherwise prescribed.
There is also no need for setting out the powers of commanders of aircraft and
certain other persons on board on aircraft. Section 2 of the Civil Aviation Offences
Act should also provide that it constitutes an offences if any person unlawfully and
intentionally uses any device, substance or weapon and performs an act of violence
against a person at a designated airport, airport, heliport or navigational facility, as
was proposed in the discussion paper. (See par 13.204.)

It should constitute an offence if someone interferes with, seizes or exercises control
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over a ship by force or threat, destroys a ship or causes damage to such ship or to its
cargo which is likely to endanger the safe navigation of that ship or endangers
maritime safety. (See par 13.208.)

Provision should be made for an offence of terrorist bombings, and the exception
recognising that the clause does not apply to the military forces of a State during an
armed conflict, or in respect of activities undertaken in the exercise of their official
duties, should be included. (See par 13.224.)

Provision should be made for the offence of hostage taking. (See par 13.227.)

The international community has identified the protection of internationally protected
persons from harm and included these issues in international conventions as actions
which constitute terrorism. The Commission agrees with this approach and
considers that these issues should be included in the proposed Bill. The issue of
attacks on and hijacking of internationally protected persons should be dealt with in
one clause. (See par 13.231.)

There are instances in the context of property of internationally protected persons
where someone enters such property or refuses to depart when requested to do so
by authorised persons. These aspects should be provided for by the Bill. (See par
13.238.)

Provision should be made for offences involving interference with fixed platforms on
the high seas and on the continental shelf. (See par 13.242.)

Provision should be made for the following offences with regard to nuclear matter or
facilities —
the unlawful and intention possession of radioactive material or the
design or manufacturing or possession of a device, with the intent to cause
death or serious bodily injury; or to cause substantial damage to property or
the environment;
the use in any way of radioactive material or a device, or the use or
damage of a nuclear facility in the manner which releases or risks the release
of radioactive material with the intent to cause death or serious bodily injury;
to cause substantial damage to property or the environment; or to compel a
natural or juristic person, an international organization or a State to do or

refrain from doing an act. (See par 13.249)
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Following the events of 11 September 2001 in the USA, there has been nationally
and internationally a significant number of false alarms involving packages or letters
containing apparently hazardous material, which have highlighted the need to have
specific offences on the statute book and for tough penalties to deter such malicious
and irresponsible actions. There is a need in South African law for a provision setting
out that a person would be guilty of an offence if they placed, sent or communicated
false information about any substance or article intending to make others believe that
it was likely to be toxic substances eg anthrax, smallpox, acids or other similar
substances, lethal devices or weapons of mass destruction. Courts should also be
empowered in imposing a sentence on a person convicted of such an offence, to
order that person to reimburse any party incurring expenses incident to any
emergency or investigative response to that conduct, for those expenses. (See par
13.254.)

The use of weapons of mass destruction warrants a substantive provision setting out
that the use of such a weapon constitutes an offence under the Bill. (See par 13.257
- 258.)

In order to comply with the requirements imposed by the international conventions to
combat terrorism, South Africa has to ensure that its legislation provides for extra-
territorial jurisdiction. To effect this a provision based on the clause provisionally
proposed in the discussion paper need to be included in the Anti-terrorism Bill for
South African courts to have jurisdiction over terrorist offences if -

(a) the alleged perpetrator of the offence is arrested in the territory of the
Republic, in its territorial waters or on board a ship registered in the Republic

or an aircraft registered in the Republic; and

(b) the offence has been or is committed -

(i) in the territory of the Republic, or committed elsewhere, if the act is
punishable in terms of the domestic laws of the Republic, including
the Act or in terms of the obligations of the Republic under
international law;

(i) on board a vessel or a ship or fixed platform registered in the
Republic or an aircraft which is registered under the laws of the
Republic at the time the offence is committed;

(iii) by a citizen of the Republic or a person ordinarily resident in the
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Republic;

(iv) against a citizen of the Republic or a person ordinarily resident in the
Republic;

(v) outside of the Republic, and the person who has committed the act

is, after the commission of the act, present in the territory of the
Republic; or
(viii)  on board an aircraft in respect of which the operator is licenced in
terms of the Air Services Act 1990 (Act No 115 of 1990) or the
International Air Services Act 1993 (Act No 60 of 1993); or
(c) the evidence reveals any other basis recognised by law. (See par 13.275 and
13.283)

The Bill should provide that whenever the National Director receives information that
there may be present in the Republic a person who is alleged to have committed an
offence under the Act, the National Director must order an investigation to be carried
out in respect of the allegation; inform any other foreign State which might also have
jurisdiction over the alleged offence promptly of the findings of the investigation; and
indicate promptly to other foreign States which might also have jurisdiction over the
alleged offence whether he or she intends to prosecute. The Bill should contain
criteria to be considered by the NDPP in deciding whether to prosecute. The National
Director shall take into account — considerations of international law, practice and
comity; international relations, prosecution action that is being or might be taken by a
foreign State; and other public interest considerations. (See par 13.278 - 279 and
284.)

If a person has been taken into custody to ensure the person’s presence for the
purpose of prosecution or surrender to a foreign State, the NDPP must, immediately
after the person is taken into custody, notify any foreign State which might have
jurisdiction over the offence concerned, and any other State the National Director
considers advisable to inform or notify either directly or through the Secretary-
General of the United Nations, of the fact that the person is in custody; and the
circumstances that justify the person’s detention. When the NDPP declines to
prosecute, and another foreign State has jurisdiction over the offence concerned, he
or she must inform such foreign State, accordingly with the view to the surrender of
such person to such foreign State for prosecution by that State. (See par 13.279 and
285.)

The provisions of the Extradition Act, 1962 (Act No 16 of 1962) should also apply in
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respect of terrorist offences. Remarks on the desirability of including terrorism as one
of the listed offences in the Rome Statute were noted. Since it is not the case yet,
the mechanisms for surrender provided for by the South African Implementation of
the Rome Statute of the International Criminal Court Bill would therefore clearly not
be applicable or suited where an offence in terms of the Bill is concerned. (See par
13.280 and 286.)

Promptly after being detained as contemplated in section 7 or 9 of the Extradition Act,
1962, a person who is not — a South African citizen; a person ordinarily resident in
the Republic; or a citizen of any State, must be informed that he or she is entitled,
and must be permitted — to communicate without delay with the nearest appropriate
representative of — the State of which the person is a citizen; if the person is not a
citizen of any State, the State in whose territory the person ordinarily resides; or the
State, if any that is otherwise entitled to protect the person’s rights; and to be visited
by such representative. (See par 13.286.)

No prosecution under the Act may be instituted in any court except with the consent
of the National Director. Provided that a person alleged to have committed any
offence under the Act may be arrested, or a warrant for the person’s arrest may be
issued and executed, and the person may be remanded in custody or on bail, even
though the National Director consent has not been obtained. If a person is
prosecuted for an offence under the Act, the National Director must communicate the
final outcome of the proceedings promptly to the Secretary-General of the United
Nations, so that he or she may transmit the information to other States Parties to the
United Nations. (See par 13.287.)

It would seem clear that there is no justification for detention for interrogation as was
provisionally proposed in the discussion paper. An alternative measure, based on
section 205 of the Criminal Procedure Act of 1977 and recently enacted Canadian
legislation, is proposed. The Constitutional Court found that section 205 of the
Criminal Procedure Act conforms with the Constitution. The following provision which
provides for investigative hearings is proposed, whereby —

a police officer may, for the purposes of an investigation of a terrorism
offence, apply ex parte to a judge of the High Court for an order for the
gathering of information;

such an application may be made only if the prior written consent of
the National Director of Public Prosecutions was obtained,;

a judge of the High Court to whom an application is made may make
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an order for the gathering of information if the judge is satisfied that the

consent of the National Director of Public Prosecutions was obtained as

required by subsection (2) and that there are reasonable grounds to believe

that

a terrorism offence has been committed, and

information concerning the offence, or information that
may reveal the whereabouts of a person suspected by the law
enforcement officer of having committed the offence, is likely to be
obtained as a result of the order; or that

there are reasonable grounds to believe that a terrorism
offence will be committed,

there are reasonable grounds to believe that a person
has direct and material information that relates to a terrorism offence
or that may reveal the whereabouts of an individual who the peace
officer suspects may commit a terrorism offence referred to in that
subparagraph, and

reasonable attempts have been made to obtain the
information from the person;

the judge may

order the examination, on oath or not, of a person
named in the order;

order the person to attend at the place fixed by the

judge, or by the judge designated under paragraph (d), as the case

may be, for the examination and to remain in attendance until excused
by the presiding judge;

order the person to bring to the examination any thing
in their possession or control, and produce it to the presiding judge;

designate another judge as the judge before whom the
examination is to take place; and

include any other terms or conditions that the judge
considers desirable, including terms or conditions for the protection of
the interests of the person named in the order and of third parties or
for the protection of any ongoing investigation;
the judge who made the order, or another judge of the same court,

may vary the terms and conditions of the order;

the judge who made the order, or another judge of the same court,

may issue a warrant for the arrest of the person named in the order if the

judge is satisfied, on an information in writing and under oath, that the person
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is evading service of the order;

is about to abscond; or

did not attend the examination, or did not remain in
attendance, as required by the order.

A warrant issued may be executed at any place in the Republic
by any police officer having jurisdiction in that place.

A police officer who arrests a person in the execution of a
warrant shall, without delay, bring the person, or cause the person to be
brought, before the judge who issued the warrant or another judge of the
same court, and must promptly inform the person of the reason for being
detained in custody.

The judge in question may, to ensure compliance with the
order, order that the person be detained in custody or released on bail, upon
payment of, or the furnishing of a guarantee to pay, the sum of money
determined for his or her bail, or released on warning. Such an order may
include any other terms or conditions that the judge considers desirable,
including terms or conditions for the protection of the interests of the person
named in the order, including the conditions of detention, if detention is
ordered.

A person named in an order has the right -

to retain and instruct a legal practitioner at any stage of
the proceedings;
to communicate and be visited by that person’s -
spouse or partner;
next of kin;
chosen religious counsellor;
chosen medical practitioner,
unless the National Director of Public Prosecutions or a Director of Public
Prosecutions shows on good cause to a judge why such communication or
visit should be refused.

A person named in an order shall answer questions put to the person
by the National Director of Public Prosecutions or a person designated by the
National Director, and shall produce to the judge things that the person was
ordered to bring, but may refuse if answering a question or producing a thing
would disclose information that is protected by any law relating to non-
disclosure of information or to privilege.

The presiding judge shall rule on any objection or other issue relating
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to a refusal to answer a question or to produce a thing.

No person shall be excused from answering a question or producing a
thing on the ground that the answer or thing may tend to incriminate the
person or subject the person to any proceeding or penalty, but
oo no answer given or thing produced shall be used or

received against the person in any criminal proceedings against that

person, other than a prosecution under section 319 of the Criminal

Procedure Act (Act No 56 of 1955) or on a charge of perjury; and
o no evidence derived from the evidence obtained from

the person shall be used or received against the person in any criminal

proceedings against that person, other than a prosecution under

section 319 of the Criminal Procedure Act (Act No 56 of 1955) or on a

charge of perjury.

The presiding judge, if satisfied that any thing produced during the
course of the examination will likely be relevant to the investigation of any
offence under the Act, shall order that the thing be given into the custody of
the police officer or someone acting on the police officer's behalf.

The provisions of section 189 of the Criminal Procedure Act of 1977
shall with the necessary changes apply in respect of the person who refuses
to be sworn or to make an affirmation as a witness, or, having been sworn or
having made an affirmation as a witness, refuses to answer any question put
to him or her or refuses or fails to produce any book, paper or document
required to be produced by him or her;

The person who refuses or fails to give the information shall not be
sentenced to imprisonment as contemplated in s 189 of the Criminal
Procedure Act unless the judge is also of the opinion that the furnishing of
such information is necessary for the administration of justice or the
maintenance of law and order. (See par 13.361)

Since the proposed provisions for investigative hearings are tailored to section 205 of

the Criminal Procedure Act, the concerns of respondents are addressed. Provision

should only be made for police officers applying to a judge for the envisaged

investigative hearing. The Bill should therefore make provision for a police officer

being able, for the purposes of an investigation of a terrorism offence, to apply ex

parte to a judge for an order for the gathering of information. (See par 13.371 and
372.)

Judicial authorisation should be sought for applications by police officers to apply ex
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parte to a judge for an order for the gathering of information for the purposes of an
investigation of a terrorism offence. Hence, the judiciary should be involved in
considering these applications. (See par 13.388.)

Directors of Public Prosecution should remain part of the proposed system. In
Canada the consent of their Attorney-General has to be obtained for their
investigative hearings. The same requirement exists under the proposed Australian
legislation. This is a clear indication of how serious an inroad this power is regarded
in these jurisdictions. It is apparent that the underlying thinking is that this power will
not be used easily. The committee therefore considers that in South Africa the
consent of the National Director of Public Prosecutions must be obtained for
proceeding with these applications for obtaining information from witnesses. The
committee therefore recommends that the Bill should require that a police officer may
make an application to a judge only if the prior written consent of the National
Director of Public Prosecutions was obtained. (See par 13.394.)

The possible detention of a person withholding information is a serious issue, but the
power to apply to a judge for making an order to gather or obtain information should
apply in regard to all acts of terrorism constituting offences under the proposed Bill.
(See par 13.398.)

The provisions of the Constitution on the treatment of detainees mean that torture will
never be condoned in order to extract information from someone whom one believes
possesses information on a terrorist act which has happened or which is about to be
committed. Section 35(2)(e) provides that everyone who is detained, including every
sentenced prisoner, has the right to conditions of detention that are consistent with
human dignity, including at least exercise and the provision, at state expense, of
adequate accommodation, nutrition, reading material and medical treatment. Itis
recommended that where a judge orders the detention of a person that he or she
may include any other terms or conditions that the judge considers desirable,
including terms or conditions for the protection of the interests of the person named in
the order, including the conditions of detention. (See par 13.408.)

The focus of the provisions to induce the cooperation of withesses has shifted in the
proposed new clauses. Detention is not the only option available. A potential
witness could also be released on warning. The message would however be clear.
The witness will have to comply and tender the information known to him or her
unless he or she can rely on privilege. (See par 13.425 and 426.)
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There is no need under the redrafted provision for periodic appearances by the
potential witness, as was the case under the clause proposed in the discussion
paper. (See par 13.436.)

A judge before whom an arrested person appears may, to ensure compliance with
the order, order that the person be detained in custody or released on bail, upon
payment of, or the furnishing of a guarantee to pay, the sum of money determined for
his or her bail, or released on warning. It is further recommended that an order may
include any other terms or conditions that the judge considers desirable, including
terms or conditions for the protection of the interests of the person named in the
order, including the conditions of detention, if detention is ordered. (See par 13.439.)

The committee discarded the concept of detention for interrogation and the idea that
the DPP has an onus to establish the further detention of a witness. The new
provisions enable a judge to order a witness to appear at an examination and should
the witness fail to appear to remain present or to furnish information, only then the
question of detention or imprisonment arises. (See par 13.443.)

The proposed new provisions also make provision for an arrested person to be
brought before the judge who issued the warrant or another judge of the same court,
without delay. The police officer must promptly inform the person of the reason for
being detained in custody. Hence the person would be in a position to challenge his
or her detention and to make the necessary representations. (See par 13.448.)

As the focus of the new provisions changed to ensuring the cooperation of witnesses,
that detention for interrogation is therefore no longer the aim, and detention of a
witness is only a last resort under a provision similar to section 205 of the Criminal
Procedure Act, the necessity for considering an appropriate period of detention
ceases to exist. The potential witness, if he or she fails to cooperate and has to be
arrested, is brought before a judge who decides whether the person is released or
detained. (See par 13.460.)

It was proposed in the discussion paper that (subject to what follows in the next
paragraph) no person, other than a judge of the high court, an officer in the service
of the State acting in the performance of official duties, or a person authorised by the
National Director of Public Prosecutions, or a Director of Public Prosecutions may
have access to a detainee or is entitled to any official information relating to or
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obtained from such detainee. There is no justification to continue to restrict access to
detainees as was done in the past. Access to a detainee should only be restricted on
good cause shown. (See par 13.465.)

There is no doubt that the right to retain and instruct a legal practitioner at any stage
of the proceedings cannot be curtailed. The Bill should make provision for this right.
(See par 13.485.)

The Bill should provide that a witness has the right to communicate and be visited by
that person’s chosen medical practitioner, unless the National Director of Public
Prosecutions or a Director of Public Prosecutions shows on good cause to a judge
why such communication or visit should be refused. (See par 13.490.)

The Bill ought to provide that the witness has a right to communicate with and be
visited by his or her spouse or partner, next of kin and chosen religious counsellor
unless the National Director of Public Prosecutions or a Director of Public
Prosecutions shows on good cause to a judge why such visitation or communication
should be refused. The witness has the rights set out in section 35(2) of the
Constitution provided that a judge may refuse access and communication on
sufficient grounds. (See par 13.494.)

Respondents noted the right to silence. The witness should only be able to refuse to
answer questions put to him or her in the investigative hearings if he or she can rely
on privilege. The judge should rule on this question if it arises. No answer given or
thing produced shall be used or received against the person in any criminal
proceedings against that person, other than a prosecution under section 319 of the
Criminal Procedure Act of 1955, ie for making conflicting statements or on a charge
of perjury; and no evidence derived from the evidence obtained from the person shall
be used or received against the person in any criminal proceedings against that
person, other than a prosecution under section 319 of the Criminal Procedure Act of
1955) or on a charge of perjury. (See par 13.505.)

The grounds proposed in the discussion paper which were to be taken into account
by a court in determining the detention or further detention of the person being
interrogated were — to compare fingerprints, do forensic tests and verify answers
provided by the detainee; to-explore new avenues of interrogation; through
interrogation to determine accomplices; to correlate information provided by the
person in custody with relevant information provided by other persons in custody; to
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find and consult other witnesses identified through interrogation; to hold an
identification parade; to obtain an interpreter and to continue interrogation by means
of an interpreter; to communicate with any other police services and agencies; to
evaluate documents which have to be translated; or any other purpose relating to the
investigation of the case approved by the judge. The grounds set out in the
discussion paper deal squarely with further investigation to be conducted by the
police. As such they do not constitute justification why the witness providing
information should be detained. The provision setting out the grounds for detention
or further detention proposed in the discussion paper should therefore be deleted.
(See par 13.513.)

The original clause 16(9) provided that no bail may be granted nor is a person
entitled to appear in court to apply for bail, if a judge has ordered his or her custody in
terms of clause 16. It should be possible to release on bail or on conditions a witness
who is brought before a court for an examination. The redrafted provision therefore
makes provision for bail being granted to the witness. (See par 13.521.)

Canadian legislation provides for a procedure whereby a police officer may bring an
application before a judge if the law enforcement officer believes on reasonable
grounds that a terrorist act will be carried out; and suspects on reasonable grounds
that the imposition of a release on warning with conditions on a person, or the arrest
of a person, is necessary to prevent the carrying out of the terrorist act. The Bill
should also make provision for such a procedure:

4. The consent of the National Director of Public Prosecutions should be
required before a police officer may bring such an application. (See par
13.523.)

5. A judge of the High Court who receives an application may cause the person
to appear before him or her or another judge of the High Court. (See par
13.523.)

6. If either of the grounds for bringing an application exist but, by reason of
exigent circumstances, it would be impracticable to bring an application or an
application has been brought and a summons has been issued, and the police
officer suspects on reasonable grounds that the detention of the person in
custody is necessary in order to prevent a terrorist activity, the police officer
should be able to arrest the person without warrant and cause the person to
be detained in custody, to be taken before a judge of the High Court. (See
par 13.523.)
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If a police officer arrests a person without warrant the police officer shall,
within the time prescribed, bring an application or release the person; and
must promptly inform the person of the reason for being arrested and
detained. (See par 13.523.)

A person detained in custody shall be taken before a judge of the High Court
without delay unless at any time before taking the person before a judge the
police officer is satisfied that the person should be released from custody
unconditionally, and so releases the person. (See par 13.524.)

When a person is taken before a judge of the High Court if an application has
not been brought by the police officer, the judge shall order that the person be
released. If an application has been brought, the judge shall order that the
person be released unless the law enforcement officer who brought the
application shows cause why the detention of the person in custody is justified
on one or more of the following grounds: the detention is necessary to ensure
the person's appearance before a judge in order, the detention is necessary
for the protection or safety of the public, including any witness, having regard
to all the circumstances including the likelihood that, if the person is released
from custody, a terrorist act will be carried out, and any substantial likelihood
that the person will, if released from custody, interfere with the administration
of justice, and any other just cause and, without limiting the generality of the
foregoing, that the detention is necessary in order to maintain confidence in
the administration of justice, having regard to all the circumstances, including
the apparent strength of the peace officer's grounds, and the gravity of any
terrorist act that may be carried out. (See par 13.524.)

The judge may adjourn the matter for a hearing, but if the person is not
released the adjournment may not exceed forty-eight hours. (See par
13.524.)

The rights to legal representation and visits by the spouse or partner, next of
kin, chosen religious counsellor; and chosen medical practitioner provisions
set out in respect of investigative hearings should also apply. (See par
13.525.)

The judge of the High Court before whom the person appears may, if satisfied
by the evidence adduced that the police officer has reasonable grounds for
the suspicion, order that the person enter into an undertaking to keep the
peace and be of good behaviour for any period that does not exceed twelve
months and to comply with any other reasonable conditions prescribed in the
undertaking, including the conditions that the judge considers desirable for
preventing the carrying out of a terrorist activity. (See par 13.525.)
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13. If the person was not released the judge shall order that the person be
released, subject to the undertaking given, if any, ordered. (See par 13.525.)

14. The judge of the High Court may commit the person to prison for a period not
exceeding twelve months if the person fails or refuses to enter into the
undertaking. Before making an order the judge of the High Court shall
consider whether it is desirable, in the interests of the safety of the person or
of any other person, to include as a condition of the undertaking that the
person be prohibited from possessing any firearm, cross-bow, prohibited
weapon, restricted weapon, prohibited device, ammunition, prohibited
ammunition or explosive substance, or all of those things, for any period
specified in the undertaking, and where the judge of the High Court decides
that it is so desirable, the judge of the High Court shall add such a condition to
the undertaking. (See par 13.526.)

15. If the judge of the High Court adds a condition to an undertaking, the judge of
the High Court shall specify in the undertaking the manner and method by
which the things referred to that are in the possession of the person shall be
surrendered, disposed of, detained, stored or dealt with; and the
authorizations, licences and registration certificates held by the person shall
be surrendered. If the judge of the High Court does not add a condition to an
undertaking, the judge of the High Court shall include in the record a
statement of the reasons for not adding the condition. (See par 13.526.)

16. The judge of the High Court may, on application of the law enforcement
officer, the National Director of Public Prosecutions or the person, vary the
conditions fixed in the undertaking. (See par 13.526.)

The original Bill provided that irrespective of the charge with which someone is
charged, if a Director of Public Prosecutions (DPP) considers that an offence
constitutes terrorism then it is regarded a special offence. The Bill should not make
provision for offences to be labelled special offences by the DPP. (See par 13.530.)

Comments were received that the proposed provisions setting out when a court
should sit on a terrorism offence and the orders to be made by it when the state or
accused is not ready to commence with its case should be deleted. These
arguments are persuasive for the following reasons: the provision relating to the
limitation on the State to bring charges within 60 days, comes from the Second
Criminal Law Amendment Act, 1992, and it is closely related to special offences; if
the special offences part contained in the Bill is deleted, then the limitation should be
deleted as well; and in view of the current situation of the court rolls (which seems
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unlikely to improve in the immediate future due to the high crime rate) and the
(un)availability of legal representatives, it is practically impossible to adhere to the
time restraints set out in this clause. (See par 13.534.)

There is no need to retain the original clause 19 which dealt with — providing a
summary of the substantial facts on which the State relies; empowering a court to
bring in a competent verdict; the court recording a plea of not guilty if in doubt about
the accused admitting the allegations in the charge to which he or she has pleaded
guilty or that the accused should not have tendered a guilty plea; the court
requesting the accused to indicate the basis of his or her defence to a charge; and
the court recording admissions made by the accused. These provisions do not
provide more clearly than the Criminal Procedure Act presently does and therefore
there is no need for this clause. The Bill should also not contain the provisionally
proposed provision on the drawing of inferences when an accused fails to indicate
the basis of his or her defence. (See par 13.540.)

Where an accused stands trial on a charge under the Bill, the provisions relating to
bail in the Criminal Procedure Act apply as if the accused is charged with an offence
referred to in Schedule 6 of that Act. (See par 13.542.)

The original Bill imposed a duty on people having information which may be essential
in order to investigate any terrorist act to report such information. The discussion
paper noted the utility of the clause and supposed that in the end it is a question of
policy whether somebody like a Director of Public Prosecutions (DPP) should have
the power to grant an indemnity where ordinarily the exercise of such power is the
function of a court. The paper said it is appreciated that the possibility of obtaining
indemnity will serve as an incentive to report information but as a policy matter it
means that an individual as opposed to a court is actually indemnifying someone
from prosecution. Comments were received that section 204 of the Criminal
Procedure Act rather than the proposed provision should apply. Particularly in view
of the reservations already expressed in the discussion paper on the policy issue of
the prosecutorial authority granting indemnity instead of the judiciary, the procedure
created by section 204 would seem to be more preferable. It was initially thought that
the justification for the provision proposed in the discussion paper becomes doubtful
in view of the recommended provision enabling police officers to bring witnesses
before a court for the purpose of an investigative hearing to ascertain the information
which the person holds. Itis nevertheless considered that this provision imposing a
duty on persons holding information to disclose it to a prosecutor DPP or police
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officer, should be retained. (See par 13.551.)

The Bill as proposed in the discussion paper contained a provision enabling the
police to stop and search persons and vehicles. The following provisions are now
recommended: (See par 13.570 to 13.573)

4. A judge may on application ex parte by a police officer of the South African
Police Service of or above the rank of Director, if it appears to the judge that
there are reasonable grounds to do so in order to prevent acts of terrorism,
grant authority to stop and search vehicles and persons with a view to prevent
such acts, and such authorization shall apply for a period not exceeding ten
days.

5. Under such authorisation any police officer who identifies himself or herself as
such may stop and search any vehicle or person for articles which could be
used or have been used for or in connection with the commission, preparation
or instigation of any terrorist act.

6. The provisions of section 29 of the Criminal Procedure Act apply, with the
necessary changes, in respect of the powers conferred upon police officers in
terms of this section.

7. Any person who fails to stop when required to do so by a police officer in the
exercise of the powers under this section or wilfully obstructs a police officer
in the exercise of those powers, commits an offence and is liable on
conviction to a fine or to imprisonment for a period not exceeding six months.

The Bill contained in the discussion paper contained an interpretation clause which
provided as follows: “The definition of ‘terrorist act’ shall be interpreted in accordance
with the principles of international law, and in particular international humanitarian
law, in order not to derogate from those principles”. It was proposed that the clause
should read: “The provisions of this Act shall be interpreted in accordance with the
principles of international law, and in particular international humanitarian law, in
order not to derogate from those principles”. Amending the interpretation clause in
the manner suggested would have the added advantage of ensuring that the entire
Bill, and not just the definition of terrorist act, is consistent with South African
international obligations. (See par 13.586.)

At present, South Africa does not have legislation relating specifically to the
combating of the financing of terrorism.  The provisions of the Prevention of
Organised Crime Act and the Financial Intelligence Centre Act have been developed
to counter money laundering in its traditional sense and are not specifically designed



53.

53.

37

to apply to terrorism or terrorist activities. The provisions of the Prevention of
Organised Crime Act cannot be applied to property merely because the property
belongs to a certain person or organisation, without proof of that person's or
organisation's involvement in unlawful activity. These provisions can also not be
applied to property which may in future be used to facilitate certain activities or be
placed at the disposal of certain persons or organisations. This must be remedied by
including appropriate provisions in the Anti-Terrorism Bill. Provision must therefore
be made for the search, seizure and forfeiture of terrorist property in the Anti-
Terrorism Bill. (See par 13.587 - 588 and 13.615.)

Terrorism financing offences must be created. The terrorist financing offences
proposed in the Bill are: the dealing in property for terrorist purposes; collecting,
providing or making available, directly or indirectly, property or inviting a person to
provide, facilitate or make available property or financial or other related services on
behalf of a terrorist organisation; using property, directly or indirectly, on behalf of a
terrorist organisation; and possessing property on behalf of a terrorist organisation.
The Bill should also make provision for the duty to report forthwith to the Financial
Intelligence Centre the existence of property owned or controlled by or on behalf of a
terrorist organisation, and information about a transaction or proposed transaction in
respect of such property. The Bill must also create a duty for any person who carries
on a business or is in charge of or manages a business or who is employed by a
business and who knows or suspects that a transaction or series of transactions to
which the business is a party is related to an terrorist financing offence to report,
within the prescribed period after the knowledge was acquired or the suspicion arose,
to the Financial Intelligence Centre the grounds for the knowledge or suspicion and
the prescribed particulars concerning the transaction or series of transactions. (See
par 13.615.)

The Bill should impose a duty on accountable institutions to determine on a
continuing basis whether they are in possession or control of property owned or
controlled by or on behalf of a proscribed organisation: The Financial Intelligence
Centre Act makes provision in Schedule 1 for a list of accountable institutions. The
Bill should also use the term “accountable institution”. The Bill therefore provides that
“accountable institution” means a person referred to in Schedule 1 of the Financial
Intelligence Centre Act, 2001 (Act No 38 of 2001). The duty of institutions to
ascertain whether they are in possession or control of property should be in respect
of proscribed organisations. These reports must be submitted within the period
specified by regulation or, if no period is specified, monthly, to the Financial
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Intelligence Centre. They must report either that they are not in possession or control
of any property referred to in the Bill, or that they are in possession or control of such
property. Regulations should determine the particulars to be reported. It is also
envisaged that regulations may very well determine that nil returns must be submitted
quarterly. (See par 13.615.)

The Bill provides, as the FIC Act does, that no duty of secrecy or confidentiality or
any other restriction on the disclosure of information, whether imposed by legislation
or arising from the common law or agreement, affects compliance by an accountable
institution or any other person with the reporting duty. This does not apply to the
common law right to legal professional privilege as between an attorney and client in
respect of communications made in confidence between the attorney and client for
the purposes of legal advice or litigation which is pending or contemplated or which
has commenced; or a third party and an attorney for the purposes of litigation which
is pending or contemplated or has commenced. The Bill also makes provision, as the
FIC Act does, that no action, whether criminal or civil, lies against an accountable
institution or any other person complying in good faith with the reporting duty, and
that a person who has made, initiated or contributed to a report or the grounds for
such a report, is competent, but not compellable, to give evidence in criminal
proceedings arising from the report. No evidence concerning the identity of a person
who has made, initiated or contributed to a report or who has furnished additional
information concerning such a report or the grounds for such a report in terms of a
provision of the Act, or the contents or nature of such additional information or
grounds, is admissible as evidence in criminal proceedings unless that person
testifies at those proceedings. (See par 13.617.)

The penalty contained in the FIC Act for failure to report in terms of the Act, should
also apply for a failure to report under the Anti-Terrorism Bill. Any accountable
institution or person who fails, within the prescribed period, to report to the Financial
Intelligence Centre the prescribed information in respect of property in accordance
with the Bill is guilty of an offence and liable on conviction to imprisonment for a
period not exceeding ten years or to a fine not exceeding R10 000 000. (See par
13.618.)

The procedure for search warrants for searching property should be based on that
contained in the Criminal Procedure Act, but the application should be made to a
judge of the High Court and not a magistrate. Where a police officer believes on
reasonable grounds that there is in any building, receptacle or place any terrorist
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property (as referred to in clauses 3(3)(c) to (e) or 32 of the Bill), he or she may apply
to a judge for a search warrant to be issued for the seizure of such property. If it
appears to the judge from information on oath contained in the application that there
are reasonable grounds for believing that there is in any building, receptacle or place
any such property in the possession or under the control of or upon any person or
upon or at any premises the judge may issue a search warrant. The following
conditions are to be met for the issue of a search warrant—

that there are reasonable grounds for suspecting that the property is

intended to be used for the purposes referred to in clauses 3(3)(c) to (e) or 32

and that either —

oo its continued seizure is justified while its derivation or its
intended use is further investigated or consideration is given to
bringing (in the Republic or elsewhere) proceedings against any
person for an offence with which the property is connected, or

oo proceedings against any person for an offence with
which the property is connected have been started and have not been
concluded; or
that there are reasonable grounds for suspecting that the property

consists of resources of an organisation which is proscribed and that either —

X its continued seizure is justified while investigation is
made into whether or not it consists of such resources or consideration
is given to bringing (in the Republic or elsewhere) proceedings against
any person for an offence with which the property is connected, or
oo proceedings against any person for an offence

with which the property is connected have been started and
have not been concluded. (See par 13.619.)

A search warrant shall require a police officer to seize the property in question and
shall to that end authorize such police officer to search any person identified in the
warrant, or to enter and search any premises identified in the warrant and to search
any person or thing found on or at such premises. If the property seized consists of
cash or funds standing to the credit of a bank account, the police officer shall pay
such cash or funds into a banking account which shall be opened with any bank as
defined in section 1 of the Banks Act, 1990 (Act 94 of 1990) and the police officer
shall forthwith report to the Financial Intelligence Centre the fact of the seizure of the
cash or funds and the opening of the account. A judge may direct the release of the
whole or any part of the property if satisfied, on an application by the person from
whom it was seized, that the conditions for the detention of property are no longer
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met in relation to the property. Property should not to be released —
if a declaration for its forfeiture, or an application to determine interests
of third parties, is made, until any proceedings in pursuance of the application
(including any proceedings on appeal) are concluded,
if (in the Republic or elsewhere) proceedings are started against any
person for an offence with which the property is connected, until the
proceedings are concluded. (See par 13.620.)

The Bill contains provisions on declarations of forfeiture on conviction which are
based on the Drug Trafficking Act of 1992. Whenever any person is convicted of an
offence under the terrorist property offences set out in clauses 3(3)(c) to (e) and 32,
the court in passing sentence shall, in addition to any punishment which that court
may impose in respect of the offence, declare any property — by means of which the
offence was committed; which was used in the commission of the offence; or which
was found in the possession of the convicted person and which was seized or is in
the possession or custody or under the control of the convicted person, to be forfeited
to the State. (See par 13.621.)

The Bill must provide for notice to be given to interested parties of a declaration of
forfeiture. The court which makes a declaration of forfeiture of property must
therefore order the registrar of the High Court concerned or clerk of the Magistrate's
Court for the district concerned to publish forthwith such declaration calling upon
interested parties through the media and by notice in the Gazette. Anything forfeited
must, if it was seized, be kept or, if it is in the possession or custody or under the
control of the convicted person, be seized and kept for a period of 90 days after the
date of the notice published in the Gazette or if any third party has within the 90 day
period made an application to the court concerned regarding his or her interest in
such thing, until a final decision has been rendered in respect of any such
application. A declaration of forfeiture shall not affect any interest which any person
other than the convicted person may have in the property in question, if the former
person proves that he or she acquired the interest in that property in good faith and
for consideration, whether in cash or otherwise, and that the circumstances under
which he or she acquired the interest in that property were not of such a nature that
he or she could reasonably have been expected to have suspected that it was
property as referred to in clauses 3(3)(c) to (e) or 32 or that he or she could not
prevent such use. (See par 13.622.)

The court concerned or, if the judge or judicial officer concerned is not available, any
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judge or judicial officer of that court may at any time within a period of three years
from the date of the declaration of forfeiture, on the application of any person other
than the convicted person who claims that he or she has any interest in the property
in question, inquire into and determine any such interest. If a court finds that the
property is wholly owned by the applicant, the court shall set aside the declaration of
forfeiture in question and direct that the property be returned to the applicant or, if the
State has disposed of it, direct that the applicant be compensated by the State. The
Bill should provide further that if a court finds that the applicant has an interest in the
property, the court shall direct that the property be sold by public auction and that the
applicant be paid out of the proceeds of the sale an amount equal to the value of his
interest therein, but not exceeding the proceeds of the sale; or if the State has
disposed of the property the court shall direct that the applicant be compensated by
the State in an amount equal to the value of his interest therein. Any person
aggrieved by a determination made by the court may appeal against the
determination as if it were a conviction by the court making the determination. Such
appeal may be heard either separately or jointly with an appeal against the conviction
as a result of which the declaration of forfeiture was made, or against a sentence
imposed as a result of such conviction. In order to make a declaration of forfeiture or
to determine any interest the court may refer to the evidence and proceedings at the
trial or hear such further evidence, either orally or by affidavit, as it may deem fit.
(See par 13.623.)

The Bill should also provide for preservation and forfeiture orders based on sections
37 to 57 of the Prevention of Organised Crime Act (POCA). The National Director of
Public Prosecutions may apply ex parte to a High Court for an order prohibiting any
person, subject to such conditions and exceptions as may be specified in the order,
from dealing in any manner with any property contemplated in clauses 3(3)(c) to (e)
or 32 of the Bill. In order to overcome the issues highlighted in the NDPP v
Mohamed case, recently heard in the Constitutional Court, it is recommended that the
following powers be given to courts in making provisional preservation orders: The
High Court after examining the application in private, and being satisfied that there
are reasonable grounds to believe that there is in any building, receptacle or place
any property contemplated in sections 3(3)(c) to (e) or 32, may make a provisional
preservation order which has immediate effect and may simultaneously grant a rule
nisi calling upon all interested parties upon a day mentioned in the rule to appear and
to show cause why the preservation order should not be made final. The Bill should
also provide that a High Court making a provisional preservation of property order
may include in the order an order authorising the seizure of the property concerned
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by a police official, and any other ancillary orders that the court considers on
reasonable grounds appropriate for the proper, fair and effective execution of the
order. Property seized shall be dealt with in accordance with the directions of the
High Court which made the relevant preservation of property order. (See par
13.624.)

The Bill must provide for notice of preservation of property orders to be given.
Therefore, if a High Court makes a preservation of property order, the National
Director shall, as soon as practicable after the making of the order give notice of the
order to all persons known to the National Director to have an interest in property
which is subject to the order; and publish a notice of the order in the Gazette, and the
court may require publication in the media of the fact of the application. A notice
shall be served in the manner in which a summons, commencing civil proceedings in
the High Court is served. Any person who has an interest in the property which is
subject to the preservation of property order may give notice of his or her intention to
oppose the making of a forfeiture order or to apply for an order excluding his or her
interest in the property concerned from the operation thereof. A notice of intention to
oppose shall be delivered to the National Director within, in the case of a person
upon whom a notice has been served by the NDPP, two weeks after such service,
and where there was publication in the Gazette or in the media, two weeks after the
date of such publication. A notice of intention to oppose shall contain full particulars
of the chosen address for the delivery of documents concerning further proceedings
and shall be accompanied by an affidavit stating the full particulars of the identity of
the person opposing; the nature and extent of his or her interest in the property
concerned; and the basis of the defence upon which he or she intends to rely in
opposing a forfeiture order or applying for the exclusion of his or her interests from
the operation thereof. (See par 13.625.)

The Bill must also set out the duration of preservation of property orders. A
preservation of property order shall expire 90 days after the date on which notice of
the making of the order is published in the Gazette unless there is an application for a
forfeiture order pending before the High Court in respect of the property subject to the
preservation of property order; there is an unsatisfied forfeiture order in force in
relation to the property subject to the preservation of property order; or the order is
rescinded before the expiry of that period. The Bill should also deal with seizure of
property subject to preservation of property orders. In order to prevent property
subject to a preservation of property order from being disposed of or removed
contrary to that order, any police officer may seize any such property if he or she has
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reasonable grounds to believe that such property will be so disposed of or removed,
and property seized shall be dealt with in accordance with the directions of the High
Court which made the relevant preservation of property order. (See par 13.626.)

The Bill should also deal with the appointment of curator bonis in respect of property
subject to preservation of property order. Where a High Court has made a
preservation of property order, the Court shall, if it deems it appropriate, at the time of
the making of the order or at a later time appoint a curator bonis to do, subject to the
directions of the Court, any one or more of the following on behalf of the person
against whom the preservation of property order has been made, namely to assume
control over the property; to take care of the property; to administer the property and
to do any act necessary for that purpose; and where the property is a business or
undertaking, to carry on, with due regard to any law which may be applicable, the
business or undertaking; and order any person holding property subject to the
preservation of property order to surrender forthwith, or within such period as that
Court may determine, any such property into the custody of the curator bonis. Tthe
Court may make such order relating to the fees and expenditure of the curator bonis
as it deems fit, including an order for the payment of the fees of the curator bonis
from the forfeited property if a forfeiture order is made; or by the State if no forfeiture
order is made. (See par 13.627.)

The Bill should also deal with orders in respect of immovable property subject to
preservation of property order, such as the registrar of deeds concerned being
ordered to endorse restrictions on the title deed of the immovable property, the
custody of immovable property, and applications for the rescission of these orders.
The Bill must make provision for expenses such as the reasonable living expenses of
a person holding an interest in property subject to a preservation of property order
and his or her family or household and reasonable legal expenses of such a person
in connection with any proceedings instituted against him or her in terms of this Act or
any other related criminal proceedings. The Bill should also govern the issue of
maximum legal expenses that can be met from preserved property and the taxation
of legal expenses. (See par 13.628.)

The Bill should also deal with variation and rescission of orders. A High Court which
made a preservation of property order may on application by a person affected by
that order vary or rescind the preservation of property order or an order authorising
the seizure of the property concerned or other ancillary order, if such order was
erroneously sought or erroneously granted in the absence of any party affected
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thereby; in which there is an ambiguity, or a patent error or omission, but only to the
extent of such ambiguity , error or omission; granted as a result of a mistake
common to the parties; and the court shall make such other order as it considers
appropriate for the proper, fair and effective execution of the preservation of property
order concerned. The party desiring any relief shall make application therefor upon
notice to all parties whose interests may be affected by any variance sought. The
court shall not make any order rescinding or varying any preservation order or an
order authorising the seizure of the property concerned or other ancillary order unless
satisfied — that all parties whose interests may be affected have notice of the order
proposed; that the operation of the order concerned will deprive the applicant of the
means to provide for his or her reasonable living expenses and cause undue
hardship for the applicant; and that the hardship that the applicant will suffer as result
of the order outweighs the risk that the property concerned may be destroyed, lost,
damaged, concealed or transferred. The court which made the preservation order
shall rescind the preservation of property order when the proceedings against the
defendant concerned are concluded. When a court orders the rescission of an order
authorising the seizure of property the court shall make such other order as it
considers appropriate for the proper, fair and effective execution of the preservation
of property order concerned. Any person affected by an order for the appointment of
a curator bonis may at any time apply for the variation or rescission of the order; for
the variation of the terms of the appointment of the curator bonis concerned; or for
the discharge of the curator bonis. A High Court which made an order for the
appointment of a curator bonis may, if it deems it necessary in the interests of justice,
at any time vary or rescind the order; vary the terms of the appointment of the curator
bonis concerned; or discharge that curator bonis; shall rescind the order and
discharge the curator bonis concerned if the relevant preservation of property order is
rescinded. Any person affected by an order in respect of immovable property may at
any time apply for the rescission of the order. A High Court which made an order in
respect of immovable property may, if it deems it necessary in the interests of justice,
at any time rescind the order; or shall rescind the order if the relevant preservation of
property order is rescinded. If an order in respect of immovable property is
rescinded, the High Court shall direct the registrar of deeds concerned to cancel any
restriction endorsed by virtue of that order on the title deed of immovable property,
and that registrar of deeds shall give effect to any such direction. (See par 13.629.)

POCA provides in section 47(4) that the noting of an appeal against a decision to
vary or rescind any order referred to section 47 shall suspend such a variation or
rescission pending the outcome of the appeal. The project committee was of the
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view that Rule 49(11) of the High Court Rules of Court should apply, that the
remedies of the Rule should be available and that section 47(4) should not be
included in the Bill. (See par 13.630.)

The Bill should also deal with forfeiture of property. If a preservation of property order
is in force the National Director may apply to a High Court for an order forfeiting to the
State all or any of the property contemplated in sections 3(3)(c) to (e) or 32 that is
subject to the preservation of property order. The National Director must give 14
days notice of an application to every person who opposed the application for a
preservation order. A notice must be served in the manner in which a summons
commencing civil proceedings in the High Court, is served. Any person who opposed
the application for a preservation order may appear at the application — (a) to
oppose the making of the order; or (b) to apply for an order- (i) excluding his or her
interest in that property from the operation of the order; or (ii) varying the operation of
the order in respect of that property, and may adduce evidence at the hearing of the
application. (See par 13.631.)

The Bill should also deal with late notice of opposition. Any person who, for any
reason, did not give notice of intention to oppose may, within two weeks of becoming
aware of the existence of a preservation of property order, apply to the High Court for
leave to give such notice. An application may be made before or after the date on
which an application for a forfeiture order is made but must be made before judgment
is given in respect of such an application for a forfeiture order. The High Court may
grant an applicant leave to give notice of intention to oppose within the period which
the Court deems appropriate, if the Court is satisfied on good cause shown that such
applicant- has for sufficient reason failed to give notice of intention to oppose; and
has an interest in the property which is subject to the preservation of property order.
When a High Court grants an applicant leave to oppose, the Court — shall make any
order as to costs against the applicant; and may make any order to regulate the
further participation of the applicant in proceedings concerning an application for a
forfeiture order, which it deems appropriate. Notice to oppose after leave has been
obtained must contain full particulars of the chosen address of the person who enters
such appearance for the delivery of documents concerning further proceedings and
shall be accompanied by an affidavit. (See par 13.632.)

The Bill must also set out the procedure for the making of forfeiture orders. The High
Court shall, subject to a subsequent application for exclusion of interests in forfeited
property, make an order applied for by the NDPP if the Court finds on a balance of
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probabilities that the property concerned is property as contemplated in sections
3(3)(c) to (e) or 32. The High Court may, when it makes a forfeiture order or at any
time thereafter, make any ancillary orders that it considers appropriate, including
orders for and with respect to facilitating the transfer to the State of property forfeited
to the State under such an order. The absence of a person whose interest in
property may be affected by a forfeiture order does not prevent the High Court from
making the order. The validity of an order is not affected by the outcome of criminal
proceedings, or of an investigation with a view to institute such proceedings, in
respect of an offence with which the property concerned is in some way associated.
The Registrar of the Court issuing a forfeiture order must publish a notice thereof in
the Gazette as soon as practicable after the order is made. A forfeiture order shall
not take effect before the period allowed for a subsequent application for the
exclusion of interests in forfeited property or an appeal against a forfeiture order has
expired; or before such an application or appeal has been disposed of. (See par
13.633.)

The Bill should also govern notice of reasonable grounds that property is concerned
in terrorist offences. The National Director may apply to a judge for an order notifying
a person having an interest in or control over property that there are reasonable
grounds to believe that such property is property referred to in clauses 3(3)(c) to (e)
or 32 of the Bill. The judge shall make an order if the judge is satisfied that there are
reasonable grounds to believe that the property concerned is property referred to in
clauses 3(3)(c) to (e) or 32. When a judge makes an order the registrar of the High
Court concerned shall issue a notice in the prescribed form to the person referred to
in the order, informing him or her that there are reasonable grounds to believe that
property in which he or she has an interest or over which he or she has control, is
property referred to in clauses 3(3)(c) to (e) or 32. A notice shall be served on the
person concerned in the manner in which a summons commencing civil proceedings
in the High Court is served. (See par 13.634.)

The Bill should also deal with exclusion of interests in property. The High Court may,
on application by every person who opposed the application for a preservation order,
or who is applying for an order excluding his or her interest in that property from the
operation of the order or varying the operation of the order in respect of that property,
or who gives late notice to oppose and when it makes a forfeiture order, make an
order excluding certain interests in property which is subject to the order, from the
operation thereof. The National Director or the curator bonis concerned, or a person
authorised in writing thereto by them, may present evidence and witnesses in rebuttal
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and in defence of their claim to the property and may cross-examine a witness who
appears at the hearing. In addition to the testimony and evidence presented at the
hearing, the High Court may, upon application by the National Director or the curator
bonis concerned, or a person authorised in writing thereto by them, order that the
testimony of any witness relating to the property forfeited, be taken on commission
and that any book, paper, document, record, recording, or other material not
privileged be produced at the hearing of such testimony on commission. (See par
13.635.)

The High Court may make an order if it finds on a balance of probabilities that the
applicant for the order had acquired the interest concerned legally and for a
consideration, the value of which is not significantly less than the value of that
interest; and where the applicant had acquired the interest concerned after the
commencement of this Act, that he or she neither knew nor had reasonable grounds
to suspect that the property in which the interest is held is property referred to in
clauses 3(3)(c) to (e) or 32; or where the applicant acquired the interest before the
commencement of the Act, that the applicant has since the commencement of the Act
taken all reasonable steps to prevent the use of the property concerned as property
referred to in clauses 3(3)(c) to (e) or 32. A person who testifies under this clause
and fails to answer fully and to the best of his or her ability any question lawfully put
to him or her; or gives false evidence knowing that evidence to be false or not
believing it to be true, shall be guilty of an offence. A person who furnishes an
affidavit and makes a false statement in the affidavit knowing that statement to be
false or not believing it to be true, shall also be guilty of an offence. A person
convicted of an offence shall be liable to the penalty prescribed by law for perjury.
(See par 13.636.)

If an applicant adduces evidence to show that he or she did not know or did not have
reasonable grounds to suspect that the property in which the interest is held, is
property referred to in clauses 3(3)(c) to (e) or 32, the State may submit a return of
the service on the applicant of a notice issued in rebuttal of that evidence in respect
of the period since the date of such service. If the State submits a return of the
service on the applicant of a notice issued, the applicant must, also prove on a
balance of probabilities that, since such service, he or she has taken all reasonable
steps to prevent the further use of the property concerned as an property referred to
in clauses 3(3)(c) to (e) or 32. A High Court making an order for the exclusion of an
interest in property may, in the interest of the administration of justice or in the public
interest, make that order upon the conditions that the Court deems appropriate
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including a condition requiring the person who applied for the exclusion to take all
reasonable steps, within a period that the Court may determine, to prevent the future
use of the property as property contemplated in clauses 3(3)(c) to (e) or 32. (See par
13.637.)

The Bill must also provide for forfeiture orders by default. If the National Director
applies for a forfeiture order by default and the High Court is satisfied that no person
has appeared on the date upon which an application by the NDPP for forfeiture is to
be heard and, on the grounds of sufficient proof or otherwise, that all persons who
gave notice of intention to oppose have knowledge of notices given, the Court may
make any order by default which the Court could have made for forfeiture, make such
order as the Court may consider appropriate in the circumstances, or make no order.
The High Court may, before making an order call upon the National Director to
adduce such further evidence, either in writing or orally, in support of his or her
application as the Court may consider necessary. Any person whose interest in the
property concerned is affected by the forfeiture order or other order made by the
Court may, within 60 days after he or she has acquired knowledge of such order or
direction, set the matter down for variation or rescission by the court. The court may,
upon good cause shown, vary or rescind the default order or give some other
direction on such terms as it deems appropriate. (See par 13.638.)

The Bill should also provide for subsequent applications for exclusion of interests in
forfeited property. Any person affected by a forfeiture order who was entitled to
receive notice of the application, but did not receive such notice, may, within 60 days
after the notice of the forfeiture order is published in the Gazette, apply for an order
excluding his or her interest in the property concerned from the operation of the
order, or varying the operation of the order in respect of such property. The
application shall be accompanied by an affidavit setting forth the nature and extent of
the applicant's right, title or interest in the property concerned; the time and
circumstances of the applicant's acquisition of the right, title, or interest in the
property; any additional facts supporting the application; and the relief sought. The
hearing of the application shall, to the extent practicable and consistent with the
interests of justice be held within 60 days of the filing of the application. The High
Court may consolidate the hearing of the application with a hearing of any other
application filed by a person under this clause. At the hearing, the applicant may
testify and present evidence and witnesses on his or her own behalf, and may
cross-examine any witness who appears at the hearing. The National Director or the
curator bonis concerned, or a person authorised in writing thereto by them, may
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present evidence and witnesses in rebuttal and in defence of their claim to the
property and may cross-examine a witness who appears at the hearing. In addition
to the testimony and evidence presented at the hearing, the High Court may, upon
application by the National Director or the curator bonis concerned, or a person
authorised in writing thereto by them, order that the testimony of any witness relating
to the property forfeited, be taken on commission and that any book, paper,
document, record, recording, or other material not privileged be produced at the
hearing of such testimony on commission. (See par 13.639.)

The High Court may make an order in relation to the forfeiture of the property, if it
finds on a balance of probabilities that the applicant for the order had acquired the
interest concerned legally and for a consideration, the value of which is not
significantly less than the value of that interest; and where the applicant had acquired
the interest concerned after the commencement of the Act, that he or she neither
knew nor had reasonable grounds to suspect that the property in which the interest is
held is property referred to in clauses 3(3)(c) to (e) or 32; or where the applicant
acquired the interest before the commencement of this Act, that the applicant has
since the commencement of the Act taken all reasonable steps to prevent the use of
the property concerned as property referred to in clauses 3(3)(c) to (e) or 32. A
person who testifies under this clause and fails to answer fully and to the best of his
or her ability any question lawfully put to him or her or gives false evidence knowing
that evidence to be false or not believing it to be true, shall be guilty of an offence. A
person who furnishes an affidavit and makes a false statement in the affidavit
knowing that statement to be false or not believing it to be true, shall be guilty of an
offence. A person convicted of an offence under this clause shall be liable to the
penalty prescribed by law for perjury. (See par 13.640.)

Section 55 of the POCA which deals with appeal against forfeiture order was noted.
It provides that any preservation of property order and any order authorising the
seizure of the property concerned or other ancillary order which is in force at the time
of any decision regarding the making of a forfeiture order shall remain in force
pending the outcome of any appeal against the decision concerned. The remedies
granted by Rule 49(11) of the High Court Rules of Court should be available, and the
wording of section 55 of the POCA should not be included in the Bill. (See par
13.641.)

The Bill should also deal with the effect of forfeiture orders. Where a High Court has
made a forfeiture order and a curator bonis has not been appointed in respect of any
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of the property concerned, the High Court may appoint a curator bonis to perform
certain functions in respect of such property. On the date when a forfeiture order
takes effect the property subject to the order is forfeited to the State and vests in the
curator bonis on behalf of the State. Upon a forfeiture order taking effect the curator
bonis may take possession of that property on behalf of the State from any person in
possession, or entitled to possession, of the property. (See par 13.642.)

The Bill should also deal with fulfilment of forfeiture orders. The curator bonis must,
subject to any order for the exclusion of interests in forfeited property and in
accordance with the directions of the Criminal Assets Recovery Committee as
contemplated in the POCA — deposit any moneys declared forfeited into the Criminal
Assets Recovery Account; deliver property declared forfeited to the Account; or
dispose of property declared forfeited by sale or any other means and deposit the
proceeds of the sale or disposition into the Account. Any right or interest in forfeited
property not exercisable by or transferable to the State, shall expire and shall not
revert to the person who has possession, or was entitled to possession, of the
property immediately before the forfeiture order took effect. (See par 13.643.)

The Bill must also provide that no person who has possession, or was entitled to
possession, of forfeited property immediately before the forfeiture order took effect, or
any person acting in concert with, or on behalf of that person, shall be eligible to
purchase forfeited property at any sale held by the curator bonis. The expenses
incurred in connection with the forfeiture and the sale, including expenses of seizure,
maintenance and custody of the property pending its disposition, advertising and
court costs shall be defrayed out of moneys appropriated by Parliament for that
purpose. (See par 13.644.)

The Bill should also empower the Minister to make, repeal and amend regulations
concerning — any matter that may be prescribed in terms of the Act; and any other
matter which is necessary or expedient to prescribe to promote the objectives of this
Act. Regulations may include specifying the reporting by accountable institutions and
specifying how the proceeds of property forfeited are to be distributed. (See par
13.645.)

Amendments to the Financial Intelligence Centre Act of 2001 are also recommended:
(See par 13.646.)

oo References to financing of terrorist acts and terrorist act financing offences
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are included in the long Title of the Financial Intelligence Centre Act.

A definition of “terrorist act financing offence” is inserted which provides that
“terrorist act financing offence” means an offence under section 3(3)(c) to (e)
or 32 of the Anti-Terrorism Act.

Section 3(1) is amended to state that the principal objective of the Financial
Intelligence Centre is to assist in the identification of the proceeds of unlawful
activities and the combating of money laundering activities and terrorist act
financing offences as well.

Section 18(1)(a)(i) is amended by adding a reference to terrorist act financing
offences in order to provide: “policies and best practices to identify the
proceeds of unlawful activities and to combat money laundering activities and
terrorist act financing offences;”

5. The heading to Chapter 3 of the Act is substituted for the following:
MONEY LAUNDERING AND FINANCING OF TERRORIST ACTS CONTROL
MEASURES

Provision is made in section 35 of the Act also for monitoring orders for
terrorist act financing offences whereby accountable institutions must report to
the Financial intelligence Centre all transactions concluded by a specified
person with the accountable institution or all transactions conducted in respect
of a specified account or facility at the accountable institution.
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CHAPTER 1

A. ORIGIN OF THE INVESTIGATION

1.1 In November 1995 the South African Law Commission considered a request from the

Minister for Safety and Security that the Commission undertake a review and rationalisation

of South Africa’s security leqgislation. The Minister of Safety and Security stated that in view

of the history of security legislation, and changed circumstances in South Africa, all existing
legislation in South Africa, such as the Internal Security Act, 1982 (Act No. 74 of 1982), and
similar Acts in the former TBVC states should be repealed, a new Act be enacted which

conforms to international norms, the Constitution, and the country’s then current

circumstances and requirements. The then Chairperson of the Commission, Mr Justice HJO

van Heerden, informed the Minister that the Commission was willing to undertake a review of

security legislation and requested logistical support from the Department of Safety and

Security or the Department of Justice. The Chairperson also suggested that a project

committee be appointed to advise the Commission and to consider the papers which were

to be published during the investigation. On 23 and 24 February 1996 at the meeting of the

reconstituted Commission, under the chairmanship of the late Chief Justice Mahomed, both

the views expressed by the Commission in the past on the investigation and the

establishment of a project committee composed of experts were endorsed. The Minister of

Justice was subsequently requested to approve the inclusion of the investigation into

security legislation in the Commission’s programme. He approved the inclusion on 22 March
1996.

1.2 The Minister of Justice appointed a project committee to take charge of this

investigation consisting of the following persons:

. Mr Justice CT Howie of the Supreme Court of Appeal in Bloemfontein

(Chairperson of the project committee).

. Madam Justice Y Mokgoro, of the Constitutional Court and Chairperson of the
Commission.'

. Ms P Jana, a member of Parliament at the time.’

. Mr G Marcus (SC), a senior advocate at the Johannesburg Bar.

Due to Madam Justice Mokgoro’s commitments since having become Chairperson, and due
to her workload, she requested the Commission to be relieved from committee commitments
at the Commission, which the Commission agreed to.

Ms Jana is presently the Ambassador to the Netherlands. Ambassador Jana handed over her
credentials to Her Majesty Queen Beatrix on Wednesday the 28th of March 2001 and also
assumed her official duties as the South African Head of Mission in The Hague on this day.



1.3

. Mr D Nkadimeng, an attorney from Pietersburg.

. Mr D Tabata, an attorney from East London.

At its first meeting in October 1998 the project committee noted that the SA

Police Service suqgested that in the investigation into security legislation the

Commission consider the following matters as its investigation progresses:’

. The protection of classified information in possession of the State.

. Regulation of Private Intelligence Companies.

. Economic espionage as a threat to national security.

. Protection of the property and personnel of foreign governments and

international organisations, including intimidation, obstruction, coercion

and acts of violence committed against foreign dignitaries, foreign

officials and their family members.

. Hostage taking in order to compel any government to do or abstain from

doing any act.

DISCUSSION PAPER 92

1.4

The SA Police Service (SAPS) conducted the initial research on terrorism and drafted

a document containing a Bill which was submitted to the Commission in October 1999. The

SAPS hosted a workshop attended by a number of Government Departments to obtain their

comments on the draft Bill before submitting this document to the Commission. That

version, however, did not contain clause 16 which governs detention for purposes of

interrogation and special offences. The SAPS based its decision for the inclusion of clause

16 on the spate of bombings which occurred during the last half of 1999.

In 1999 the project committee finalised an investigation into interception of communications
which dealt with the provisions of the Monitoring and Interception Prohibition Act, 127 of 1992.
The Commission approved the report during August 1999 and it was submitted to the Minister
of Justice during November 1999. The report is available on the Commission’s Internet site at
http://www.law.wits.ac.za/salc/report/seclegsum.html Parliament started its deliberations on
the Monitoring and Interception Bill during August 2001. See
http://www.pmg.org.za/viewminute.asp?id=804



1.5 The SAPS’s draft document formed the basis of the discussion paper which was

considered by the project committee at meetings held on 12 February and 29 April 2000.

The draft document was enhanced by additional research focussing, inter alia, on the issues

relating to detention for interrogation. The project committee effected substantive

amendments to the discussion paper and the draft Bill. The working committee of the

Commission (which is the executive committee of the Commission) considered a draft

discussion paper on 8 June 2000 and approved its publication for general information and

comment subject to certain amendments which had to be effected.! The Commission

hosted a media conference on 8 August 2000 to announce its preliminary

recommendations and the availability of discussion paper 92 for general information

and comment.? The media gave extensive coverage to the preliminary

recommendations contained in discussion paper 92° even months after the

There are references in this report to “the original Bill”, “the original clause” or the “original
proposal’” meaning the Bill as submitted by the Police Service to the Commission and its
project committee. (The words which are struck out in the Bill (contained in Annexure “B” to
this paper) are those amendments which the project committee and working committee
considered should be made. The Bill was published in this format to facilitate comment and to
reflect the original and the amended wording.)

2 A report on the Commission’s investigation into Juvenile Justice (see
http://www.law.wits.ac.za/salc/report/project106.html) was submitted to the Minister and a
discussion paper on succession in customary law (see

http://www.law.wits.ac.za/salc/discussn/paper93sum.html) was also made available at the
media conference .

“New anti-terror laws expected” Sowetan 8 August 2000 at p 2; “Draconian anti-terror laws
mooted: concern over provisions reminiscent of apartheid-era legislation” The Star 9 August
2000 at p1; “Return of detention without trial mooted” Mail and Guardian 9 August 2000 see
http://www.mg.co.za/news.html; “Concern over SA ant-terror bill” BBC News 9 August 2000
at http://news.bbc.co.uk/hi/english/world/africa/newsid_872000/872751.stm; “Anti-terror bill is
not like the old days, says Maduna: Detention without trial sought” Cape Argus 9 August 2000
at p 2; “New terrorism law ‘will not curtail rights” Preforia News 9 August 2000 at p 5;
“Kommissie ten gunste van terrorismewet” Beeld 9 August 2000 at p 5; “Laws inadequate to
deal with acts of terror, hijacks” The Citizen 9 August 2000 at p 3; “Proposed law ‘may lead to
violations™ The Citizen 10 August 2000 at p 2; “Law Commission rejects terror Bill” Sowetan
10 August 2000 at p 3; “Terror laws not a catch-all” The Citizen 10 August 2000 at p 12;
“Comment wanted on draft Bill” Pretoria News 10 August 2000 at p 4; “Caution, concern over
new terror bill” Cape Argus 10 August 2000; “Police need to be empowered” Business Day 10
August 2000 at http://www.bday.co.za/bday/content/direct/0,3523,674565-6079-0,00.html;
“Hateful reminder of bad old days” Sunday Tribune (Perspectives)13 August 2000 at p 4;
“Aanhouding” Beeld 15 Augustus 2000 at http//news24.co.za/Beeld/Hoofartikels/0,1776.3-
65_897355,00.html; “throw out the anti-terror Bill’ Sowetan Sunday World 27 August 2000 at
p 17; “New legislation will ban Pagad: Anti-terrorism law will give police more power” The
Mercury 11 September 2000 at p 2; “Tshwete to reveal anti-Pagad strategy” Daily News 11
September 2000 at p 2; “Govt manoeuvres for legislation to ban Pagad” 12 September 2000
at http:///www.woza.co.za/news00/sep00/terror12.htm; “Anti-terrorism laws get approval:
Move required as attack campaign escalates” Business Day 14 September 2000; “Back to
detention without trial?” Mail and Guardian 15 -21 September 2000 at p 16; “Terror’ Bill
outcry: Bid to deal with Pagad angers Muslim, Hindu organisations” Tribune Herald” 17
September 2000 at p 1; “’Pagad goes on offensive against new terror laws” Sunday Times 17
September 2000; “Nuwe wet kan terreur so stuit” Rapport 17 September 2000 at p 2; “Terror
laws won’t stop Cape bombers” City Press 17 September 2000 at p 9; “SA needs special
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1.6 The events in the USA in New York, Washington, DC, and Pennsylvania on 11

September 2001 when the World Trade Centre and the Pentagon was attacked' prompted

the whole world to take stock of available measures to combat terrorism. European

Justice and Home Affairs Ministers met on 20 September 2001 and agreed to make

urgent progress on plans for fast-track extradition, backed by an EU arrest warrant,

and improved practical and legislative co-operation against terrorism. On 28

September 2001 the Security Council of the United Nations also adopted a wide-

ranging, comprehensive resolution with steps and strategies to combat international

terrorism. By resolution 1373 (2001) the Council also established a Committee of the

Council to monitor the resolution’s implementation and called on all States to report

on actions they had taken to that end no later than 90 days from that day. The Council

decided that all States must prevent and suppress the financing of terrorism, as well

as criminalize the wilful provision or collection of funds for such acts. Funds,

financial assets and economic resources of those who commit or attempt to commit

terrorist acts or participate in or facilitate the commission of terrorist acts and of

persons and entities acting on behalf of terrorists must also be frozen without delay.

1.7 The South African media reported that Safety and Security Minister Steve

Tshwete said that the South African government is under pressure from the UN to

finalise its proposed anti-terrorism legislation.> Justice Minister Penuell Maduna was

also quoted as saying that South Africa would make the necessary contribution to

combat terrorist attacks such as had struck New York and Washington DC; that the

The Guardian reported as follows: “Two hijacked airliners smash into the twin towers of the
World Trade Centre in New York. A third hijacked plane slams into the Pentagon in
Washington, and a fourth crashes in Pennsylvania, apparently out of control.

The world watches the horrific rapid fire sequence of horror as the WTC towers blaze, then
collapse, killing thousands still trapped inside. Within hours, President George Bush
addresses the nation, vowing that those responsible will be hunted down.

The world echoes with condemnation of the suicide bombers. . ..

Tony Blair calls for a worldwide campaign against terror, declaring that Britain stands shoulder
to shoulder with the American people.

Meanwhile, the finger of suspicion instantly points to Osama bin Laden, hiding in Afghanistan.
See http://www.guardian.co.uk/wtccrash/0,1300,550197,00.html

“Terrorism Bill must be finalised”
http://www.news24.co.za/contentDisplay/level4Article/0,1113,2-7-832_1082747,00.html  see
also http://www.bday.co.za/bday/content/direct/1,3523,955510-6099-0,00.html Parliamentary
Editor “SA has to speed up terrorism law” Business Day 26 Oct 2001 “Fast-tracking of
terrorism legislation had become necessary so that SA could comply with counter-terror
measures demanded by resolution of the United Nations Security Council, Deputy Foreign
Minister Aziz Pahad said yesterday.

Since it was first published for information, the draft legislation has blown hot and cold with
cabinet ministers. At the height of urban terror bombings in Western Cape it was deemed to
be urgently needed, but was largely put on the back burner when incidents abated. Since the
September 11 attacks on the US there has been speculation that the legislative process
would be speeded up. ..."



government believes that everyone who participated in the attacks should be

punished; and that South Africa was part of UN deliberations on finding an agreed

definition of what constituted terrorism. He also remarked on the issue of a new

terrorism Act for South Africa that it was unthinkable that the South African

Parliament would pass a law which was not in tune with the Constitution's limitation

clauses, and it would not pass a terrorism law "out of desperation".” He added

government hoped that by 2002 there would be United Nations consensus on a

definition of what constituted terrorism with which South Africa could agree. Concern

was raised from a number of guarters not to be overhasty in implementing measures

in combatting terrorism.*

1.8 The guestion as to the need to adopt anti-terrorism legislation in South Africa

was not as prominent during the last months of 2000 as it became as a result of the

September 2001 events in the USA. It was noted in the discussion paper that the

question why it is necessary to review legislation relating to terrorism may be well

asked. It was pointed out in the discussion paper that apart from organized crime, the

combatting of international terrorism is one of the issues pursued vigorously by the

United Nations and Interpol and that the United Nations recently stated: “Terrorism is

a global threat to national and international security, introducing a random violence

that challenges the ability of States to protect their citizens. As terrorism transcends

national boundaries and changes its patterns and methods of operations, making full

use of modern technologies, no region or country remains immune.”’

3 “Terrorism must be stamped out”

http://www.news24.co.za/contentDisplay/level4Article/0,1113,2-7-832_1083324,00.html

Matthew Engel “Liberty curtailed in land of the free: Civil rights Concern as US seeks to
update 'antique' laws” The Guardian United Kingdom; Sep 19, 2001 noted that American civil
liberties organisations were desperately trying to regroup as John Ashcroft, the attorney
general, prepared to put a draconian set of counter-terrorism proposals to Congress in
response to the September 2001 attacks. He quoted Mr Ashcroft as saying that America
needs some upgrades in terms of the legislative framework and to make sure that its capacity
to track criminals hasn't been rendered antique by the advances in technology. He noted that
early leaks of the proposals alarmed campaigners by suggesting that they could give the
administration even broader powers than expected. He pointed out that Professor David Cole
of the University of Georgetown Law Centre expressed concern that the US has historically
over-reacted in times of fear, indulging in guilt by association and giving government the
power to act against individuals without procedures necessary to distinguish the guilty from
the innocent. Precedents include not only the long-discredited round-up of Japanese-born
Americans after Pearl Harbour and the anti-communist excesses of the McCarthy era in the
1950s but the lesser-known Red Scare roundup of 1920, as well as the response to the
Oklahoma City bomb of 1995. This first widened the definition of aiding terrorism so that,
according to Prof Cole, anyone sending a textbook to a West Bank school which turns out to
be run by Hamas could face a 10-year jail sentence, and if apartheid still existed, supporters
of the African National Congress would have been equally vulnerable. He warned that the
lesson of history is that the consequences of ill-considered legislation usually outlast the danger -
however extreme - it is designed to combat.

Discussion Paper for 10th Congress of the United Nations Commission for Crime Prevention
and Criminal Justice, page 8.



1.9 One might wish to have an answer to the question what is understood by the

term “terrorism” as this is the central theme of this investigation. Much attention will

be given to defining the term and how it is defined in other jurisdictions in the

chapters to follow. According to the definition used by the Australian Defence Force

(ADF), terrorism is:®

The use or threatened use of violence for political ends, or any use or threatened use
of violence for the purpose of putting the public or any section of the public in fear.

1.10 It was thought that the attacks carried out on American soil on 11 September

2001 meet this definition. A distinction need to be made between purely criminal acts

and those criminal acts which are terrorist acts:

It might be tempting to classify terrorists by what they do, rather than why it is done.
This, however, neglects the fundamental distinction between the common criminal and
the terrorist. The former perpetrates atrocities for profit, or personal vengeance,
whereas the latter does the same thing for what he or she believes to be a higher cause
- for example, liberation from perceived oppression, reform of an allegedly unfair
political or economic system, and so on. The distinction is important because it affects
behaviour. Criminals - unless mentally unsound - are rarely prepared to sacrifice their
lives: they are fundamentally self-interested cowards. As such, when cornered by
authority they are more likely to give up than is a terrorist, who may be only too happy
to take a few of the 'enemy' along in a final exchange of fire, or to die in order to
achieve an important objective. The spate of suicide bombings in Israel has recently
demonstrated the truth of this assessment.

The attacks on New York and Washington have shown that even the world’s
unchallenged top military power is in some ways still very vulnerable. . .. Its enemies .
.. _have been able to strike with devastating effect at the heart of its greatest city and at
the very headquarters of the United States Armed Forces, the Pentagon near
Washington. In the event, all the trillions of dollars that the United States spends on
defence and security availed nothing. President George W. Bush’s missile defence
system, were it in place, would likewise have been powerless against this attack.

This attack in one sense merely reconfirms what has long been understood about
terrorism, that it is an effective strateqy where there is a massive disparity of
conventional military or economic power. States, or even non-state groups, which have
no hope of successfully engaging the US in open combat — considering for example
the disaster which befell Saddam Hussein's Iraq in 1991 — can nevertheless strike
effective blows by resorting to unconventional, irregular or terrorist tactics, so-called
‘asymmetric threats'. . .

111 The United Nations Office for Drug Control and Crime Prevention (ODCCP)
indicates that terrorism is a unique form of crime, that terrorist acts often contain

elements of warfare, politics and propaganda. For security reasons and due to lack of

popular_support, terrorist organizations are usually small, making detection and

“Blackest September: the 2001 Terrorist Attacks on the United States” Australian
Parliamentary Library 14 Sept 2001 (updated 24 Sept 2001 at
http://www.aph.gov.au/library/intguide/fad/usterror.htm



infiltration difficult.” Although the goals of terrorists are sometimes shared by wider

constituencies, their methods are generally abhorred, and while the issues behind

terrorism are usually national or regional, the impact of terrorist campaigns is often

international. Their form of psychological warfare is "propaganda by deed". It is thus

not possible to look at "international terrorism" in complete isolation from domestic

terrorism, which is considered an internal matter of sovereign states. ODCCP notes

that domestic terrorism often has spill-over effects into other countries and linkages

with foreign terrorist groups are not uncommon. Innovations in global

communications have given some local groups international standing, while

internationally operating groups use today's rapid international transportation to hit,

run and hide. Perpetrators of terrorism in one country frequently use other states as

safe havens or for fund-raising. They sometimes receive training abroad and use

foreign countries for staging terrorist acts or as launching bases for their operations

elsewhere. Victims of domestically oriented acts of terrorism are often foreign

business people, diplomats or tourists.

1.12 The ODCCP explains that terrorists sometimes hide among emigrant diasporas

and refugee communities, and that some terrorist organizations are partly engaged in

legitimate trade or in illicit smuqggling of drugs and weapons. Most do not operate in a

vacuum, but rather side-by-side with non-violent militant groups pursuing the same

objectives but by peaceful means. Han Seung- Soo , the President of the General

Assembly, said recently in the General Assembly of the United Nations that the fight

against terrorism is an issue that transcends cultural and religious differences, while

threatening people of all cultures and religious faiths, and that it must never be

forgotten that terrorism is not a weapon wielded by one civilization against another,

but rather an instrument of destruction through which small bands of criminals seek

to undermine civilization itself.?

1.13 Existing United Nations treaties on terrorism have relied on an “operational”

definition of terrorism in a specific circumstance as opposed to a political one, and

each treaty has dealt exclusively with a particular manifestation of terrorist activity.

There are separate treaties to address such issues as bombings, hijackings, hostage-

taking and covert financing of terrorist activities. The following list identifies the major

terrorism conventions and protocols. Most of these conventions provide that state

parties must establish criminal jurisdiction over offenders (e.q., the state(s) where the

offence takes place, or in some cases the state of nationality of the perpetrator or

7 http://www.odccp.org/terrorism.html

8 Debate on Measures to Eliminate International Terrorism on 1 October 2001.



victim).

The Convention on Offences and Certain Other Acts Committed On

Board Aircraft ("Tokyo Convention", 1963--safety of aviation) —

applies to acts affecting in-flight safety;

authorizes the aircraft commander to impose

reasonable measures, including restraint, on any person he or

she has reason to believe has committed or is about to commit

such an act, when necessary to protect the safety of the aircraft;

requires contracting states to take custody of

offenders and to return control of the aircraft to the lawful

commander.
The Convention for the Suppression of Unlawful Seizure of

Aircraft ("Hague Convention", 1970 aircraft hijackings) —

makes it an offence for any person on board an

aircraft in flight [to] "unlawfully, by force or threat thereof, or any

other form of intimidation, [to] seize or exercise control of that

aircraft” or to attempt to do so;

requires parties to the convention to make

hijackings punishable by "severe penalties;"

requires parties that have custody of offenders to

either extradite the offender or submit the case for prosecution;

requires parties to assist each other in connection

with criminal proceedings brought under the convention.

The Convention for the Suppression of Unlawful Acts Against the

Safety of Civil Aviation ("the Montreal Convention" of 1971applies to

acts of aviation sabotage such as bombings aboard aircraft in flight) —

makes it an offence for any person unlawfully and

intentionally to perform an act of violence against a person on

board an aircraft in flight, if that act is likely to endanger the

safety of that aircraft; to place an explosive device on an aircraft;

and to attempt such acts or be an accomplice of a person who

performs or attempts to perform such acts;

requires parties to the convention to make offences

punishable by "severe penalties;"

requires parties that have custody of offenders to

either extradite the offender or submit the case for prosecution.

The Convention on the Prevention and Punishment of Crimes
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Against Internationally Protected Persons of 1973, outlaws attacks on

senior government officials and diplomats —

defines internationally protected person as a Head

of State, a Minister for Foreign Affairs, a representative or official

of a state or of an international organization who is entitled to

special protection from attack under international law;

requires each party to criminalize and make

punishable "by appropriate penalties which take into account

their grave nature," the intentional murder, kidnapping, or other

attack upon the person or liberty of an internationally protected

person, a violent attack upon the official premises, the private

accommodations, or the means of transport of such person; a

threat or attempt to commit such an attack; and an act

"constituting participation as an accomplice;"

The International Convention Against the Taking of Hostages

("Hostages Convention" of 1979) provides that "any person who seizes

or detains and threatens to Kkill, to injure, or to continue to detain

another person in order to compel a third party, namely, a State, an

international intergovernmental organization, a natural or juridical

person, or a group of persons, to do or abstain from doing any act as an

explicit or implicit condition for the release of the hostage commits the

offence of taking of hostage within the meaning of this Convention".

The Convention on the Physical Protection of Nuclear Material

("Nuclear Materials Convention") of 1980 combats unlawful taking and

use of nuclear material, criminalizes the unlawful possession, use,

transfer, etc., of nuclear material, the theft of nuclear material, and

threats to use nuclear material to cause death or serious injury to any

person or substantial property damage.

The Protocol for the Suppression of Unlawful Acts of Violence at

Airports Serving International Civil Aviation, supplementary to the

Convention for the Suppression of Unlawful Acts against the Safety of

Civil Aviation of 1988 extends and supplements the provisions of the

Montreal Convention on Air Safety to encompass terrorist acts at

airports serving international civil aviation.

The Convention for the Suppression of Unlawful Acts Against the

Safety of Maritime Navigation of 1988 applies to terrorist activities on
ships and —

establishes a legal regime applicable to acts
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against international maritime navigation that is similar to the

regimes established against international aviation;

makes it an offence for a person unlawfully and

intentionally to seize or exercise control over a ship by force,

threat, or intimidation; to perform an act of violence against a

person on board a ship if that act is likely to endanger the safe

navigation of the ship; to place a destructive device or substance

aboard a ship; and other acts against the safety of ships;

The Protocol for the Suppression of Unlawful Acts Against the
Safety of Fixed Platforms Located on the Continental Shelf of 1988
applies to terrorist activities on fixed offshore platforms) establishes a

legal regime applicable to acts against fixed platforms on the

continental shelf that is similar to the regimes established against

international aviation.

The Convention on the Marking of Plastic Explosives for the

Purpose of Detection of 1991 provides for chemical marking to facilitate

detection of plastic explosives, eq, to combat aircraft sabotage and —

is designed to control and limit the used of

unmarked and undetectable plastic explosives (negotiated in the
aftermath of the 1988 Pan Am 103 bombing);
parties are obligated in their respective territories

to ensure effective control over "unmarked" plastic explosive, ie,

those that do not contain one of the detection agents described

in the Technical Annex to the treaty;

generally speaking, each party must, among other

things: take necessary and effective measures to prohibit and

prevent the manufacture of unmarked plastic explosives; prevent

the movement of unmarked plastic explosives into or out of its

territory; exercise strict and effective control over possession

and transfer of unmarked explosives made or imported prior to

the entry-into-force of the convention; ensure that all stocks of

such unmarked explosives not held by the military or police are

destroyed or consumed, marked, or rendered permanently

ineffective within three years; take necessary measures to ensure

that unmarked plastic explosives held by the military or police,

are destroyed or consumed, marked, or rendered permanently

ineffective within fifteen years; and, ensure the destruction, as

soon as possible, of any unmarked explosives manufactured
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after the date-of-entry into force of the Convention for that state.

oo The International Convention for the Suppression of Terrorist

Bombings of 1997 creates a regime of universal jurisdiction over the

unlawful and intentional use of explosives and other lethal devices in,

into, or against various defined public places with intent to kill or cause

serious bodily injury, or with intent to cause extensive destruction of the

public place.
oo The International Convention for the Suppression of the

Financing of Terrorism of 1999 —

oo requires parties to take steps to prevent and

counteract the financing of terrorists, whether direct or indirect,

though groups claiming to have charitable, social or cultural

goals or which also engage in such illicit activities as drug

trafficking or gun running;

oo commits states to hold those who finance terrorism

criminally, civilly or administratively liable for such acts;

oo provides for the identification, freezing and seizure

of funds allocated for terrorist activities, as well as for the

sharing of the forfeited funds with other states on a case-by-case

basis. Bank secrecy will no longer be justification for refusing to

cooperate.
1.14 A number of the international conventions or instruments on terrorism still has

to be acceded to, signed or ratified by South Africa. As a responsible member of the

United Nations, South Africa not only has to consider to become part of such

international instruments, but the country’s legislation must be effective in order to

address terrorism. Incidents of terrorism happens unprovoked, and could be

expected at any place, at any time, as was recently demonstrated in the USA. No

country can expect to be immune in_this regard. The bombings of United States

embassies in Dar Es Salaam, Tanzania, and Nairobi, Kenya, and the 11 September

2001 events bear testimony of this fact, and that no country should wait until such a

devastating act occurs before it ensures that it has the necessary legislative

measures in place in order to address such acts. The UN Secretary- General, Mr Kofi

Annan, recently pointed out'_that all states are in a moral struggle to fight an evil that

is anathema to all faiths, that every state and every people has a part to play and that

the 11" September 2001 attack was an attack on humanity, and humanity must

respond to it as one. He remarked that the Member States have a clear agenda before

them which begins with ensuring that the 12 conventions and protocols on

! In his address to the General Assembly on Terrorism in New York on 1 October 2001.



13

international terrorism already drafted and adopted under United Nations auspices,

are signed, ratified and implemented without delay by all states.

1.15 The threat of criminal acts, such as heists and highway robberies committed in

a precision, military type of fashion, as well as periodic pipe bomb explosions, and

acts such as the Planet Hollywood explosion in Cape Town have in South Africa been

likened to acts of terrorism. Hundreds of incidents have occurred since May 1994, in

which explosive devices were discharged, causinqg damage or injury. From 1 January

1994 until 24 December 1999, 414 criminal detonations of explosives occurred.

Railway lines, offices of political parties, powerlines, schools, taxi ranks, police

stations, post offices, houses, mosques, mine hostels, shebeens, restaurants,

vehicles, etc. were targeted. The following types of explosive devices were used:

improvised explosives devices, commercial explosives, pipe bombs, hand grenades,

rifle grenades, car bombs, a landmine, and petrol bombs, apart from capped fuses,

stun grenades, thunder flashes and ammonium nitrate.’ It was said in the discussion

paper that one should keep in mind numerous violent crimes, which could, in view of

the number of perpetrators, type of weapons used and their modus operandi be

classified as terrorist acts.

1.16 Parliament has, since the Commission was requested to conduct this
investigation, adopted the Safety Matters Rationalization Act, 1996 (Act No. 90 of
1996), which repealed all the security legislation of the Republic, including the

legislation of the former TBVC states, which was clearly inconsonant with the interim

Constitution. A total number of 34 laws were repealed in the process, whilst the

operation of the following Acts of the Republic of South Africa were extended to the

whole national territory of the Republic:

. Riotous Assemblies Act, 1956 (Act No. 17 of 1956) Explosives Act, 1956
(Act No. 26 of 1956).

. Intimidation Act, 1982 (Act No. 72 of 1982).

. Internal Security Act, 1982 (Act No. 74 of 1982) (as amended by section 1
of the Safety Matters Rationalization Act, 1996).

. Demonstrations in or near Court Buildings Prohibition Act, 1982 (Act No.
71 of 1982).

. Requlation of Gatherings Act, 1993 (Act No. 205 of 1993).

The discussion paper listed these incidents in detail setting out the dates and locations as well
as the devices used.



14

1.17 __The only provisions of the Internal Security Act of 1982 which remain in force,

are sections 54(1) and (2). The current South African statutory and common law

provisions criminalising conduct constituting terrorism and related activities are

analysed and compared in this report with legislation enacted in foreign jurisdictions

to deal with terrorism. A comparative analysis is made of the South African legislative

and common law provisions and the International Conventions relating to terrorism.

This report_includes recommendations for the adoption of legislation addressing

terrorism as part of a holistic legislative overview. The weaknesses within the current

South African law are identified and the adoption of new legislative measures are

recommended. This report seeks to comply with South Africa’s ongoing commitment

to harmonise its legislation with international law.

1.18 The offence of terrorism which is currently set out in section 54(1) of the

Internal Security Act, 1982, relates only to terrorism in respect of the South African

Government or population. The international threat of terrorism is, however, often

directed at foreign officials, guests, embassies and the interests of foreign states.

The question is hence whether the offence of terrorism as it exists in South African

law is adequate. It can be argued that any act of terrorism can in any event be

prosecuted in terms of the existing law as such an act would constitute an offence,

whether under statute or under the common law. The worldwide trend, however, is to

create specific legislation based on international instruments relating to terrorism.

The reason for this is twofold: firstly to broaden the normal jurisdiction of the courts

to deal with all forms of terrorism, especially those committed outside the normal

jurisdiction of courts, and secondly to prescribe the most severe sentences in respect

of terrorist acts.

1.19 The Commission wishes to express its profound concern from the outset that

South Africa has a terrible history of abuse in detention, and wants to note that the

country now has a Constitution which is a product of that history. The Discussion

Paper therefore noted that the most compelling justification needs to be advanced for

detention for the purposes of interrogation as was suggested in the original Bill. The

Commission wishes to remind readers of the wording of sections 12, 35(2) and 36 of

the Constitution since in the context of contemplated detention for interrogation one

finds oneself squarely in the realms of justification:

12 Freedom and security of the person.
(1) Everyone has the right to freedom and security of the person, which includes the
right-

(a) not to be deprived of freedom arbitrarily or without just cause;
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(b) not to be detained without trial;
(c) to be free from all forms of violence from either public or private sources;
(d) not to be tortured in any way; and
(e) not to be treated or punished in a cruel, inhuman or degrading way.
35 Arrested, detained and accused persons

35(2) Everyone who is detained, including every sentenced prisoner, has the right-

(a) to be informed promptly of the reason for being detained;

(b) to choose, and to consult with, a legal practitioner, and to be informed of this
right promptly:;

(c) to have a legal practitioner assigned to the detained person by the state and

at_state expense, if substantial injustice would otherwise result, and to be
informed of this right promptly;

(d) to challenge the lawfulness of the detention in person before a court and, if
the detention is unlawful, to be released;
(e) to_conditions of detention that are consistent with human dignity, including at

least exercise and the provision, at state expense, of adequate
accommodation, nutrition, reading material and medical treatment; and

(f) to communicate with, and be visited by, that person's-
(i) spouse or partner;
(ii) next of kin;
(iii) chosen religious counsellor; and
(iv) chosen medical practitioner.

36.(1) The rights in the Bill of Rights may be limited only in terms of law of general
application to the extent that the limitation is reasonable and justifiable in an open and
democratic_society based on human dignity, equality and freedom, taking into account all
relevant factors, including-

(a) the nature of the right;

(b) the importance of the purpose of the limitation;
(c) the nature and extent of the limitation;
(d) the relation between the limitation and its purpose; and
(e) less restrictive means to achieve the purpose.
(2) Except as provided in subsection (1) or in any other provision of the Constitution, no

law may limit any right entrenched in the Bill of Rights.

1.20 The Commission wishes to emphasise that the Bill recommended in this report differs

drastically from the one provisionally proposed in the discussion paper. Detention for

interrogation no longer forms part of the Bill. In its place it is suggested that provision should

be made for investigative hearings which closely resemble the procedure contained in

section 205 of the Criminal Procedure Act in order to obtain information from a person

suspected of being in possession of information on terrorist acts. Provision is also made for

preventative measures. This entails that a person suspected of being about to commit a

terrorist act can be brought before a court where he or she enters into an undertaking to

refrain from certain activities and the court may impose certain conditions to ensure
compliance.

1.21  When considering the measures to be implemented in combatting terrorism in South

Africa, the South African history of security legislation and the abuses committed under it
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should constantly be kept in mind. The Final Report of the Truth and Reconciliation

Commission gives the following insightful overview of the abuses committed in South Africa

in the past:'

1.22

58 ... security legislation introduced in the 1960s ... amounted to a sustained assault
on the principles of the rule of law. The suspension of the principle of habeas corpus,
limitations on the right to bail, the imposition by the legislature of minimum gaol
sentences for a range of offences and limitations on the ability of the courts to protect
detainees all contributed to a mounting exclusion of the authority of the courts from
the administration of justice, thereby seriously eroding their independence.

59 Security legislation also introduced into the law a definition of sabotage so broad
and all encompassing as to render virtually all forms of dissent illegal or dangerous. ...

The Truth and Reconciliation Commission reflected on torture and death in

custody in South Africa during the period 1960 to 1994:’

1.23

91 The period 1960 to 1994 saw the systematic and extensive use of detention without
trial in South Africa. Such detention was frequently conducive to the commission of
gross abuses of human rights. The Human Rights Committee estimated the nhumber of
detentions between 1960 and 1990 at approximately 80 000, of which about 10 000 were
women and 15 000 children and youths under the age of 18. Detention without trial
represented the first line of defence of the security forces. It was only when this
strategy began to fail that the killing of political opponents increased.

92 Allegations of torture of detainees form a large percentage of all violations reported
to the Commission. Most people who told the Commission they had been detained said
also that they had been subjected to some form of assault or torture associated with
detention.

93 Evidence before the Commission shows that torture was used systematically by the
Security Branch, both as a means of obtaining information and of terrorising detainees
and activists. Torture was not confined to particular police stations, particular regions
or particular individual police officers — although certain individuals’’ nhames came up
repeatedly. Torture was used by the security police and by other elements of the
security forces, including the Reaction Unit, the Municipal Police, the CID and, to some
extent, by the military intelligence unit of the SADF.

94 Many former detainees who experienced torture did not come forward to make
statements to the Commission. At least one of the reasons for this was the deep shame
and humiliation often associated with the experience of torture, something the security
police understood well and exploited. ...

99 The ‘silence of vulnerability’ was the greater when sexual forms of torture were
used. The Commission is aware of individual deponents who made statements about
other forms of torture but were unable to discuss their experience of sexual torture.

The Truth and Reconciliation Commission noted the applicable security

legislation which provided for detention during their mandate period as follows:’

a Detention for interrogation: section 21 of General Laws Amendment Act (1963);
section 6 of Terrorism Act (1967); and section 29 of Internal Security Act (1982).

Final report of the Truth and Reconciliation Commission Volume 1 Chapter 2 see
http://www.truth.org.za/report/index.htm

Final report of the Truth and Reconciliation Commission Volume 2 Chapter 3.

Final report of the Truth and Reconciliation Commission Volume 2 Chapter 3.
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b Preventative detention: section 10 of Internal Security Act (1950); section 28 of
Internal Security Act (1982).

c Short-term detention: section 22 of General Law Amendment Act (1966);
section 50 of Internal Security Act (1982).

d Detention of state withesses: section 12 of the Suppression of Communism Act
(1950); Criminal Procedure Act (1965); section 31 of Internal Security Act (1982).

e State of emergency detention: Public Safety Act (1953); Proclamation R121
(1985).

134 With the introduction of the ninety-day detention clause provided for by the
General Laws Amendment Act of 1963 that torture became far more prevalent. Section
17 authorised any commissioned officer to detain without a warrant any person
suspected of political activities and to hold them in solitary confinement, without
access to a lawyer, for ninety days. In practice, people were often released after ninety
days only to be re-detained on the same day for a further ninety-day period. The
Minister of Justice said the intention was to detain uncooperative persons ‘until this
side of eternity’. Ms Helen Suzman was the only Member of Parliament to vote against
the amendment.

135 The ninety-day law came into effect on 1 May 1963 and the first detentions took
place eight days later. Between 1 May 1963 and 10 January 1965, when it was
withdrawn and replaced with a 180-day detention law, it was used to detain 1 095
people, of whom 575 were charged and 272 convicted.

143 Section 17 of the General Laws Amendment Act was revoked as of 11 January
1965. The Minister of Justice said that it would be re-invoked should the need arise.
The Criminal Procedure Amendment Act was enacted in the same year. This provided
for 180-day detention and re-detention thereafter. Detainees could be held in solitary
confinement but, unlike the ninety-day provision, interrogation was not specified as
part of the detention. Nevertheless, it appears that the 180-day provision was used for
interrogation as well.

144 In response to querrilla activities on the northern borders of South West Africa, the
General Laws Amendment Act was amended in 1966 to provide for up to fourteen days’
detention of suspected ‘terrorists’ for interrogation purposes. The commissioner of
police could apply to a judge to have the detention order renewed. This clause was a
forerunner of the Terrorism Act (1967) which authorised indefinite detention without
trial on the authority of a policeman of or above the rank of Lieutenant Colonel. The
definition of terrorism was very broad. No time limit was specified for detention, which
could be continued until detainees had satisfactorily replied to all questions.
Detentions under the Act were generally for the purposes of extracting information and
the practice of routine ‘purposive torture’ appears to have accompanied most
interrogations.

145 Section 6 of the Terrorism Act was first used to detain ten South West Africans
arrested during the attack on the SWAPO base at Omgulumbashe. The captives
vanished from view and were brought to trial in Pretoria after two years of
interrogation, intermittent torture and many months of solitary confinement. Section 6
was subsequently used in a series of detentions of suspected ANC members in 1968.

160 As these cases indicate, torture was used expressly to extract information and
admissions, and interrogation was in some instances followed by a trial. Detainees,
‘broken’ by torture, were frequently used as state withesses. In some instances,
despite the presence of perpetrators in court, such witnesses withdrew their
statements, alleging that they had been made under duress. Court cases were
increasingly characterised by ‘trials within trials’ to test the admissibility of such
statements. Few judges ruled in favour of detainees. In many cases, however,
detainees were eventually released after lengthy spells in_detention without having

been charged.

162 During the 1976 unrest, the government amended the Internal Security Act in order
to provide for what was termed ‘preventive detention’. Theoretically, the detention was
not meant to exceed twelve months. Proclamation R133 of 16 July 1976 applied the
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provisions of the Internal Security Amendment Act to the Transvaal, while
Proclamation R159 of 11 August 1976 extended its applicability country-wide. This was
extended for a further year.

163 The Internal Security Act (1982) attempted to consolidate security legislation into
one act. Detentions were covered by the following clauses:

a Section 28: Indefinite preventive detention;

b Section 29: Indefinite detention for interrogation, with detainees held in solitary
confinement;

c Section 29(2): No court could challenge the validity of a detention order;

d Section 31: Detention of potential withesses for not longer than six months or
for the duration of a trial;

e Section 50: A low-ranking police officer could detain a person deemed to be

threatening public safety for fourteen days’ preventive detention. For the

detention to be extended, the permission of a magistrate was needed.
164 Detainees held under section 28 were sometimes gquestioned, but were primarily
detained in_order to keep them out of circulation. Section 29 was used chiefly for
detention of those suspected of links with the underground, and particularly military,
structures. Detainees held under this clause were subjected to torture. In the mid-
1980's, the Internal Security Act continued to be used for specific cases of suspected
terrorism and for intensive interrogation. However, detention happened far more widely
under the state of emergency provisions.
165 State of emergency requlations gave police powers to detain individuals for an
initial period of fourteen days on little more than a suspicion that they may have been a
‘threat to the safety and security of the state’. The period of detention could be
extended almost indefinitely. Thousands of people, mostly black men, were
incarcerated under these provisions during the states of emergency in the mid- to late
1980's. The wide-ranging powers given to the police, including extensive indemnity
provision, and the lack of any censure for excesses, reinforced their understanding
that they enjoyed impunity for extensive abuses committed in the interests of state

security.
By the end of 1999 and beginning of 2000 concern was raised in the South

African media* on measures suqgested by Minister Steve Tshwete on aspects such as

detention, interrogation and bail.’

4

“Change Constitution to fight urban terror, says Tshwete” by Henry Ludski Sunday Times 2
January 2000 see http://www.suntimes.co.za/suntimesarchive/2000/01/02/news/news02.htm
SAFETY and Security Minister Steve Tshwete may ask Parliament to aid the war against
urban terrorism by amending the Constitution.
Tshwete said that a tough new law being planned to counter terrorism would be effective only
if certain constitutional rights were limited. In cases of urban terrorism, he wants suspects to
be held for questioning for more than 48 hours and their access to legal representation to be
restricted. Tshwete and Justice Minister Penuell Maduna have given a special drafting team
until next month to come up with the legislation. ‘It's no longer a case of if we need it but
when,’ said Bulelani Ngcuka, National Director of Public Prosecutions.
Tshwete said that when the integrity of the state was threatened, South Africa needed tough
laws to fight ‘armed bandits’ who had no respect for life. But he added: ‘We will not do it by
reverting to old apartheid laws.” The proposed anti-terrorism law is also expected to give
police greater powers for search and seizure. Courts are expected to be given greater
discretion to penalise suspects who refuse to co-operate with investigators. At least 63
people have been injured in bomb attacks in the Cape Peninsula in the past few weeks.
Tshwete said the bombings were, for now, confined to the Western Cape but could spread to
other parts of South Africa. Police are convinced they have caught a suspect involved in the
manufacturing of the pipebombs which have wreaked havoc in the Western Cape. A senior
investigator said police believed one of the men being held in custody in connection with the
recent spate of bombs had been involved in making the explosive devices.

“Short cuts take us into dangerous territory” Editorial in the Sunday Times on 9 January 2000
http://www.suntimes.co.za/suntimesarchive/2000/01/09/insight/in10.htm
IF SOCCER and rugby were not so popular, the compulsion to fix that which is not broken
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. _Urban terrorism is a terrible form of crime, partly because it is repeated like other
serial murders, partly because many of its victims are so clearly innocent and because
it seems to pose a direct challenge to the authority of the state. But it should be
treated no differently from any other form of extreme violence against people. All crime
poses a threat to the authority of the state in its first duty to uphold law and order. No
doubt the attacks are an acute embarrassment to the government in its legislative
capital. But we need to measure them within the 25000 murders we suffer every year.
Most of the victims are innocents by any normal measure and police officers are at the
greatest risk everywhere. There is no special reason to believe that reducing the rights
contained in Section 12 — which deals with detention, access to the courts, and the
right not to be tortured — will make it easier to convict terrorists, unless we repeal the
whole section and allow extreme methods. We have travelled that route and it gained

us nothing.

would easily qualify as our national sport. Take the latest proposal by the Minister of Safety
and Security, Steve Tshwete, that the Constitution be changed to make it easier to fight
terrorism.

Tshwete's motives are honourable, if a little expedient. The police have manifestly failed to
arrest those responsible for the series of bombings which have hit the Western Cape over the
past three years. Countless units, super-units and supercops have been created and
disbanded, but the core organisation behind the bombers has remained elusive.

But his conclusion that the Constitution must be altered to diminish the rights of those
detained without trial is an attempt to fix that which is not broken to deal with a problem of
inadequate detective work that must be solved in other ways. ... The Constitution could be
amended - it could even be scrapped - without having the slightest effect on the capture and
prosecution of the Cape bombers.

Deficiencies in detective work, in personnel and in the co-ordination of intelligence resources
will not benefit from constitutional amendments. Real solutions involving planning, training, co-
ordinated action and intelligence are needed. The fact that these bombers hide among
people who do not co-operate with the security forces is the essence of the policing problem.
It is the first, vital nettle that must be grasped if the problem is to be solved. Terrorism will not
be overcome by doing away with human rights that were born of the struggle to free South
Africa. More so when the terrorists are seeking to do away with such rights in the first place.
The Constitution is in no need of repair. Our policing strategies are.
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Amending the Constitution should not be a short cut to effective policing and
prosecution. Until we have done the conventional things properly it should not even be
considered. Indeed, police believe they have the bomb-maker. If so, they appear to
have done it without special legislation, without brutal measures, and without
diminishing our Constitutional rights. So they should. The very purpose of the
Constitution _is to _protect our democracy and our freedom in the face of extreme
threats.

A new anti-terror law for people suspected of being potential urban terrorists is neither

necessary nor desirable. Such ‘handlangers’ (accomplices) of criminal gangs could
easily be put away for up to six years under legislation already in existence. There is no
need to pass detention laws reminiscent of the security era." There are two types of
bombers. There are those who belong to some sort of gang or organisation which
seeks to make a political or other point by engaging in terrorism. Then there is the
loner who, in _an entirely unpredictable moment of rage, jealousy, spite, lust or
anarchist angst, goes out and sets off a bomb. Such a person could be you or me in a
moment of stress. Any state that claims to have forewarning or foreknowledge of such
a_bomber is a dishonest state. There is little that can be done about such a bomber,
other than to encourage the public to be vigilant. But the potential bomber attached to
a_cause or a gang is a different matter. It is likely and, indeed, even expected that the
state has an idea of which person attached to what organisations is likely to be
engaged in urban terror in the future.

It is these people whom certain law-enforcement officials, in the aftermath of the St
Elmo's bomb, wanted to lock away without trial ‘for questioning’, and for which
purpose the Minister of Safety and Security, Steve Tshwete, wants new anti-terror laws.
But it is precisely these sorts of people who can be convicted - before even engaging
in any violent act - in terms of the Prevention of Organised Crime Act. The Act has a
number of provisions which effectively criminalise gang membership coupled with
merely the threat to commit violent acts. To my knowledge, no prosecutor has yet
invoked these provisions. The provisions are designed for easy conviction of those
who could slip through the net for lack of evidence on other charges, or who have
threatened to but have not yet committed a serious crime. As such, the Act is a useful
device not yet being utilised against urban terror and gang warfare.

What do the suspects wear? With whom do they hang out? Have they spoken loosely
about acts of violence or revenge? The wrong answers to these questions could put
such suspects in prison. According to the Act, anyone who participates in, or is a
member of, a ‘criminal gang’ and who threatens to commit any criminal activity by or
with the assistance of a criminal gang, or who threatens retaliation in any manner or by
any means in response to any act or alleged act of violence, is quilty of an offence.
Such an offence holds a penalty of up to six years' imprisonment. All a prosecutor
needs to show, therefore, is that the suspect is either a gang member or participates in
a_gang, and that the suspect has threatened violence by the gang. Alternatively, that
the gang member suspect has threatened retaliation by any means.

A ‘criminal gang’ is defined in an open-ended way. It includes any established group of
three or more persons, which group commits one or more criminal offences, and which
has a name, sign or symbol, and whose members have engaged in a pattern of criminal
gang activity. The word ‘includes’ is used, which means that groups which do not have
all the listed characteristics may not necessarily be excluded. A ‘pattern of criminal
gang activity’ includes the commission of two or more criminal offences covered by
the Act ( basically any offence carrying a penalty of more than one year's
imprisonment). At least one offence must have occurred after the law came into force.
The most recent offence must have occurred within three years of the previous
offence. The offences must have been committed on separate occasions. If they were
committed on the same occasion, they must have been committed by two or more
persons who are members of, or belong to, the same criminal gang.

Given these definitions, most of the known Western Cape gangs, as well as Pagad,

“Trial better than detention for wurban terror suspects” Jean Redpath
http://www.suntimes.co.za/2000/01/09/insight/in14.htm
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would probably easily be proved to be a ‘criminal ganq’. To assist the courts in
determining whether a particular person is a member of a criminal gang, the Act says
the court may have regard to certain factors. These are whether such a person:

* Admits to criminal gang membership;
* Is identified as a member of a criminal gang by a parent or guardian;
* Resides in or frequents a particular criminal gang's area and adopts their style

of dress, their use of hand signs, lanquage or their tattoos, and associates with
known members of a criminal gang (the gang associate);

Has been arrested more than once in the company of identified members of a
criminal gang for offences which are consistent with usual criminal gang
activities (note: no conviction, only arrests required); and

Is identified as a member of a criminal gang by physical evidence such as
photographs or other documentation.

Obviously these provisions are not specifically enacted with potential bombers in
mind, but the possible application of the Act to such persons linked to criminal gangs
is clear.

It may be argued that convicting a person who simply associates him- or her-self with a
gang and is heard to threaten violence is constitutionally suspect. Of course, these
provisions are open to constitutional challenge on the basis of freedom of association
and freedom of expression - but they may yet pass the limitation test.

Such provisions, which at least require a person to be charged and heard in a court of
law, are far more preferable to detention laws. Detention for any length of time without
trial is far more prone to constitutional challenge.

Of course, none of this may have been of any use if and when the truth about Deon
Mostert's involvement in the St EImo's bombing is revealed. But that is another issue

entirely.

As early as February 1999 the foreign and local press started reporting that

measures are being planned in South Africa to combat terrorism in this country and

pointed out that the envisaged measures have serious constitutional implications:

Security ministers are strongly divided over proposals for special anti-terrorist laws,
with the intelligence community backing them but safety and security opposing them
because of their constitutional implications.' . ..
Police sources said senior policemen in the Western Cape have ‘lobbied hard’ for
special legislative measures, including a seven- or 14-day period of detention without
trial for terror suspects. However, the Western Cape lobby was ‘coolly received’ by
police commissioner George Fivaz and safety and security secretary Azhar Cachalia, a
police source said.
‘The recommendations drafted by police management for Mufamadi's consideration
ended up being very light on legislative reform,” the source said. "The document was
far more concerned with operational problems than the need for more laws. It implied
that the primary problems lay in investigative and intelligence methods. ‘This is
essentially the position Mufamadi took to the cabinet committee: extreme caution on
the legislative front.” However, it is understood that Nhlanhla was adamant that special
legislative measures were required. ‘Every western democracy faced by a terror threat
allows police to interview terror suspects for at least seven days,” said an African
National Congress (ANC) official who supported Nhlanhla's position.

‘The drafters of SA's constitution made a mistake in insisting that suspects for

all categories of crime be charged or released within 48 hours. An amendment

to deal with terror suspects will not be controversial. The fact is that the heart

Jonny Steinberg “Ministers divided over new anti-terrorism laws “ 05 February 1999 see
http://www.bday.co.za/99/0205/news/news3.htm

See also "Apartheid-era laws for war on terrorism" Tuesday, February 16, 1999 The Sydney
Morning Herald http://www.smh.com.au/news/9902/16/world/world9.html
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of intelligence work happens after the suspect is detained.’
A senior ANC source said: ‘Ultimately, it is the legal advisers who will clinch the issue.
Anything the advisers believe will require either a constitutional amendment or a
Constitutional Court test will probably not be tabled. Anything below that threshold is

fair game.’

1.26 _ Justice JS.Verma, Chairperson of the National Human Rights Commission of

India, recently emphasised that combating terrorism under the rule of law must mean

compliance with the Indian constitutional mandate: >

Terrorism results in gross violation of human rights and must, no doubt, be dealt with a
heavy hand. However, the methods to counter terrorism must not violate the human
rights of innocents or else the innocents would be exposed to double jeopardy and
suffer twin violation of their human rights. Experience worldwide has shown that state
terrorism to combat terrorism is counter productive.

any weapon to combat terrorism which is not tempered with ‘tolerance’ and
‘justice’ may, itself, amount to an act of terrorism and be not within the ambit of ‘rule of
law’. Terrorism is a dastardly crime. In the case of crime, the rule of law requires
finding the perpetrators and bringing them to justice under the law. In doing so,
innocent people are not exposed to any danger or violation of human rights. If a
criminal hides somewhere, the law does not contemplate assault on people all around
to isolate and apprehend the criminal. The requirement of the rule of law in combating
terrorism is similar.

Terrorism reqardless of motivation has to be condemned and countered but this has to
be done taking “all necessary measures in accordance with the relevant provisions of
international law and international standards of human rights to prevent, combat and
eliminate terrorism, whenever and by whomever committed”.This has to be achieved
within the framework of rule of law.

The responsibility for the security of our land, and the fight against terrorism, are
patriotic duties and the integrity of the state must be preserved and the terrorism — the
sworn_enemy of civil society — which respects neither life, nor law nor any human
rights, must be suppressed. Yet we must fight this just war using means that are
righteous, that are in conformity with our Constitution, our law, and our treaty
obligations. This is no easy task. But then it is never easy to live by ideals and it is the
ideals that distinguish civilized people from barbarians.

It must be remembered that there is a clear and emphatic relationship between national
security and the security and integrity of the individuals who comprise the state.
Between them, there is a symbiosis and no antagonism. The nation has no meaning
without its people. John Stuart Mill emphasized that the worth of a nation is the worth
of the individuals constituting the nation. This is the emphasis laid in the Constitution
of India which holds out the promise to secure both simultaneously.

Often doubt is raised about the possible conflict between respect for human rights and
combating terrorism. There is really no such conflict. International humanitarian law is
a _part of human rights law applicable even in armed conflict. There is a growing
convergence between the two since the object of both is the same and that is to
respect human dignity and abjure needless violence. The fundamental concepts of
laws of war are based on the balance between military necessity and humanity which
includes proportionality of the force used. Military necessity does not admit of cruelty
or wounding except in fight nor of torture to extract confessions. Geneva Conventions
are for humane treatment even of the POWs. How a party to a conflict is to behave in

Second Bodh Raj Sawhny Memorial Oration on “Combating Terrorism Under the Rule of Law”
4 December 2001 see http://www.geocities.com/notopoto/views/jverma.html.
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relation to people at its mercy is governed by humanitarian laws. If humane
considerations prevail even in armed conflict with an enemy, the treatment of persons
dealt with in low intensity conflict cannot be harsher because they are often not even
enemies of the nation. The whole regimen of Hague laws and Geneva laws covers the
field and there is growing convergence between them.

No person who supports human rights can support terrorism which is a grave violation
of human rights. There is no conflict between respect for human rights and combating
terrorism. Ms. Mary Robinson, the UN High Commissioner for Human Rights, recently
in India to receive the Indira Gandhi Prize for Peace, Disarmament and Development,
emphasized this fact when she stressed that “government action must be guided by
human rights principles, which strike a balance between the enjoyment of freedoms
and the legitimate concerns for national security.” She added, ‘1 am concerned that
some _governments are now introducing measures that may erode core human rights

safequards.’

It is essential to bear this in mind.

Current Scenario: The recent dastardly terrorist attacks in America on September 11,
2001 have generated world wide panic and triggered the call for stricter
laws to combat terrorism. Our own country is no exception even though
in_effect the situation here remains substantially the same as before
September 11. Incidentally, some Judges of the US Supreme Court were
in India when America suffered the terrorist attacks on September 11. It
is significant that the US Judges did not exhibit any panic reaction and
said that the terrorists must be tried under the rule of law and no stricter
laws are needed to deal with them and to do justice. Ms. Mary Robinson
also said recently, ‘In a world which has changed not for the better after
the September 11 attacks, there is need to reinforce the rule of law and
international human _rights and for ensuring that tolerance was not
looked upon as luxury but a way of life.’In these difficult times there is
need to check expression of anger. We must not be carried away by the
knee jerk different reaction of other countries.

1.27 The project committee held meetings on 27 April 2002 and on 18 May 2002,
respectively to consider the comments on the discussion paper and the legislation

resulting from various countries to finalise its draft report for submission to the

Commission. On 17 August 2002 the Commission considered and approved this
report.
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CHAPTER 2

SOUTH AFRICA’s VIEWS ON TERRORISM AND ITS INTERNATIONAL OBLIGATIONS

2.1 The South African Government participates actively in the international arena where

counter-terrorism measures are being elaborated, and particularly in the Non Aligned
Movement (NAM), the Organisation of African Unity (OAU) and the United Nations (UN). It
has joined the international community in unequivocally condemning terrorism in all its forms

and manifestations and condemned recent terrorist attacks such as the Nairobi (Kenya) and

Dar-Es-Salaam (Tanzania) bombings unequivocally. In these international fora the South

African Government has reaffirmed its principled position that all acts methods and acts of

terrorism are unjustifiable and reiterated its support for the efforts of the international

community to eliminate terrorism. The Government has also confirmed its support for

strengthening the international co-operation that will eliminate terrorism and recognises that

it is only with the full and committed support of all members of the international community

that terrorism can be eradicated.

2.2 Presently there are different approaches to the terrorism issue depending on the

international fora in which it is discussed. The UN has adopted an approach of leqgislating for

specific crimes that are normally associated with terrorism and the UN has adopted twelve

treaties using this specific format. The OAU and the NAM on the other hand favour a

comprehensive approach to terrorism by adopting an overarching convention on terrorism.
South Africa as member of both the OAU and NAM (and chair of the NAM) supports this
latter approach and has actively participated in the recent elaboration and adoption of the

Convention of the OAU on the Prevention and Combating of Terrorism, which is a

comprehensive regional convention on terrorism. South Africa also supports the call of NAM

for an International Summit Conference under the auspices of the UN to formulate a joint

organised response of the international community to combat terrorism in all its forms and

manifestations. Although South Africa favours the approach of the OAU and the NAM it

does participate actively in the elaboration of individual conventions under the auspices of

the UN as bona fide attempts to combat international terrorism.

2.3 Generally the purpose of the international conventions, whether adopted under the

auspices of the UN or OAU, is to ensure international co-operation in prosecuting or

extraditing the offenders thus ensuring that there is no safe-haven for terrorists. As an active

and respected member of the international community South Africa should join with other

states in strengthening the legal framework for combating terrorism. In order to give

practical effect to South Africa’s commitment to combating terrorism it is thus necessary for
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South Africa to become party to these international conventions on terrorism and to give

effect to the obligations contained therein in its domestic law. The following chapters of this

report will examine the provisions of the various international conventions in more detail and

examine how these obligations can be given effect to in the domestic law.

2.4 Mr Thabo Mbeki, the President of the Republic of South Africa, made the following
remarks, inter alia, on the occasion of the Debate of the 56th Session of the United Nations

General Assembly in New York, on 10 November 2001:

. _There can be no doubt but that the peoples of the world have to unite in action to defeat

terrorism. There can be no hesitation among any of us in the resolve to work together to

ensure that those responsible for the heinous actions of September 11 are brought to justice.

This is so not only because many nations lost their citizens on that terrible day, important as

this is. It is so because terrorism has demonstrated that it has no respect for borders. It has

shown in a very graphic, tragic and painful manner, as it did also in Kenya and Tanzania, that

our very humanity renders all of us, without exception, into potential targets of cold-blooded

murder.

Where we might have used the concept of a global village loosely in the past, on September

11 terrorism taught us the abiding lesson that we do indeed belong to a global village. None

within this village will be safe unless all the villagers act together to secure and gquarantee that

safety. All must act to promote the safety and security of one and all on the basis of a shared

responsibility born of a shared danger.

Accordingly, we have no choice but to get together in the village square to agree on the threat

that confronts us all. Together, in that village square, we have to determine what we do about

this commonly defined threat. This is the ineluctable conclusion we must draw from the

terrorist attacks of September 11.

To guarantee world peace and security in the light of the threat posed by terrorism requires

that this organisation, the United Nations, must discharge its responsibility to unite the

peoples of the world to adopt an International Convention against Terrorism. Necessarily, all

of us must experience a shared sense of ownership of this Convention, precisely because the

Convention would not merely be a statement of principles, but a set of injunctions or

prescriptions that will be binding on all of us as states. Thus should each one of us be ready

to_integrate our respective sovereignties within a global human sovereignty defined and

governed by all of us, with none treated as superior and another inferior.

The challenge to unite the peoples of the world to fight the common threat of terrorism brings

to the fore the need to speed up the transformation of the United Nations so that it is able to

respond to the global challenges we face together, in an equitable manner. This means that it

needs to be efficient, effective and responsive to the needs of humanity as a whole.




26

September 11 emphasised the point that even as the democratic system of government is

being consolidated throughout the world, even as we all work to sustain the possibility of a

serious and meaningful global dialogue, there are some who are prepared to resort to force in

pursuit of their goals.

Clearly, there must be a response. But what should that response be?

Immediately, it is correct that we must achieve global security cooperation so that the

perpetrators _of the September 11 acts of terrorism are apprehended and punished.

Correctly, the Government of the United States has emphasised that all action that is carried

out must be clearly targeted against the terrorists.

It has stated that such actions, including military actions, should not degenerate into collective

punishment against any people on any grounds whatsoever, including those of religion, race

or_ethnicity. Accordingly, it is necessary that humanitarian assistance should be extended to

the people of Afghanistan. We fully agree with the approach.

The US Government has also said that these actions should be of the shortest duration

possible, consistent with the objective that must be achieved. Again, we agree with this

without reservation.

The call has gone out that all governments and countries should contribute whatever they can

to ensure that the common effort to find and punish the terrorists responsible for September

11 _meet their just deserts. We have responded positively to this call because it is timely,

correct and just.

All these are important elements of what has to be done to respond to those who committed

the mass murders of September 11.

But they also indicate the way forward as we consider the rules that should guide us as we

confront the threat of terrorism over the longer term and beyond the critically important

operations and activities focused on the events of September 11.

They put the matter firmly on our common agenda that we must also achieve global

cooperation for the speedy resolution of conflict situations everywhere in the world.

In this regard, it is clear that the situation in the Middle East cries out for an urgent and lasting

solution. In this context, we might recall the words of the Irish poet, William Butler Yeats, when

he said, "oo long a sacrifice can make a stone of the heart."

The sacrifice of the Palestinian people should not be allowed to drag on any longer. Whatever

these long-suffering people might themselves think and feel, it is clear that there are some in

the world who will justify their destructive rage by claiming to be front-line fighters for the

legitimate rights of the Palestinian people.

Beyond this, we must act together to determine the issues that drive people to resort to force

and agree on what we should do to eliminate these. At the same time, we must make the

point patently clear that such determination does not in any way constitute an attempt to

justify terrorism. Together we must take the firm position that no circumstances whatsoever
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can ever justify resort to terrorism.

The need to realise the goal of determining the matters that make for peace, together, once

again_underlines the need for properly representative international institutions to build the

necessary global consensus.

It would seem obvious that the fundamental source of conflict in the world today is the socio-

economic_deprivation of billions of people across the globe, co-existing side-by-side with

islands of enormous wealth and prosperity within _and among countries. This necessarily

breeds a deep sense of injustice, social alienation, despair and a willingness to sacrifice their

lives among those who feel they have nothing to loose and everything to gain, reqardless of

the form of action to which they resort.

As the Durban World Conference concluded, racism, racial discrimination, xenophobia and

related intolerance remain a critical part of the practices that serve to alienate billions of

people and contribute to mutual antagonisms among human beings. The international

community should spare no_effort to ensure that this affront to human dignity is totally

eradicated.

Last year, we convened in this very hall in the historic Millennium Summit. Solemnly, and with

serious intent, we adopted the Millennium Declaration. The heavy and urgent obligation we

now face is to implement the programme of action spelt out in that Declaration.

This constitutes and must constitute the decisive front of struggle against terrorism.

Africa for its part has developed a New Partnership for Africa's Development, which is a

product of the consciousness among the African people that they, themselves, hold the key to

the continent's development, security and stability.

Africans across the continent have arrived at the correct determination that human rights,

democracy, peace, stability and justice are the fundamental building blocks for a prosperous

continent. Concomitantly, African countries are taking measures, jointly and severally, to

improve the conditions for the much-needed investment, economic renewal and development.

Naturally, the United Nations has a pivotal role to play in this regard. . ..

The South African Government released the following statement on 19 September

2001 on developments surrounding terrorist actions in the USA:

South Africa condemns terrorism without any equivocation. Attacks against civilians cannot be

justified. This approach is integral to the humanitarian values that inspired our struggle and

governed its conduct. These principles inform the core values of our constitution.

South Africa will co-operate with all efforts to apprehend the culprits and bring them to book.

Justice must be done and it must be seen to be done.

South Africa therefore recognises the right of the US government to track down the culprits

and bring them to justice. Any action taken should be informed by thorough investigations and
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incontrovertible evidence.

Acts of vengeance or mobilisation directed against individuals, communities or nations, simply

because of their faith, language or colour cannot be justified. They go against the

humanitarian and civilised norms that the terrorists seek to undermine and destroy. They can

in fact play into the hands of these wicked forces. Whatever the pain the world may be going

through, we should avoid temptations of racism, Islamophobia, anti-Semitism and any other

forms of prejudice and discrimination that the recent World Conference Against Racism so

eloguently warned against.

The world should unite in the fight against terrorism. In this effort, the immediate task is to

ensure that the perpetrators meet their just desserts. In the medium-term, the challenge is to

understand the root causes of these despicable acts and to eradicate them worldwide.

In_the least, the terrorists should be isolated through international co-operation to build an

equitable world order. This medium-term challenge includes concerted efforts to resolve

conflicts in all parts of the globe, including the search for lasting peace in the Middle East. It

includes a joint _commitment throughout the world to eradicate poverty and under-

development.
South Africa has, like many other countries, offered such support and assistance as may be

required and within the limits of our capacity. Morally and spiritually, we are with the victims as

well as the people and government of the US and other nations that lost their citizens in these

events.

Government, through its Mission in the US, and working with relevant US authorities, is

continuing the search for South Africans who have as yet not been traced, who may have

been in the hijacked planes or in the vicinity of the affected areas.

To the extent that the current investigations into these acts of terror may require concrete

intelligence information that South Africa may have at its disposal, our security agencies will

continue to co-operate with their US counterparts.

South Africa has not considered any military involvement in the operations envisaged by the

US administration. The matter has not been raised; and, within the context of our approach to

both the immediate and longer-term challenges in dealing with the scourge of terrorism, the

issue does not arise.

South Africa will take part in discussions on the course of world action on this issue, within the

context of regional and other multilateral organisations to which we belong, including the

United Nations. Further, working together with other countries within the UN system, we will

continue to make our contribution to the development of relevant international conventions on

the fight against terrorism.

Our approach to this matter is informed by our values as a nation; and government is of the

full conviction that it is in the national interest.
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CHAPTER 3

INTERNATIONAL TERRORISM : THEORY AND DEFINITIONS

A BASIC CRITERIA FOR DEFINITION

3.1 An _analysis of most definitions of international terrorism indicates that an effective

definition must at least deal with the following elements of terrorism:

* Nature of the act: Violence or threat of violence; other criminal, unlawful,

politically subversive, or anarchic acts; piracy; hijacking of aircraft; and taking

of hostages.
* Perpetrators: Governments sponsoring terrorism must be identified as

perpetrators, along with individuals and private groups.

* Hidden agendas of perpetrators: Certain governments sponsor terrorism as

part of a campaign of geographic expansion of political control, at the expense

of existing state structures, based on political pluralism and representative

government.
* Obijectives: Most often, fear, extortion and in some cases radical socio-

economic change are the expected results.

* Targets: National symbols of the state, as well as human beings and

property are usually targets for terrorist acts, with special focus on heads of

state, diplomats, public officials, airlines and national security keypoints.

* Methods: Threats, as well as the actual resort to sabotage, assassinations,

hostage-taking, murder, kidnapping and bombing (involving the use of a

variety of weaponry) are common methods of terrorists.

3.2 It might thus be useful to depart from the one ingredient of terrorism on which there is

general consensus: terror. Terror is the tool used by terrorists to achieve their objective(s)

and can be defined as an overwhelming impulse of fear, or the dread of it, created by

terrorists and usually aimed at a specific target group or individual(s).

3.3 Generally speaking, terrorism implies the use of violence or a threat of violence as a

method to obtain political, social, religious or other goals. Such violence or the threat

thereof, may be directed at symbols of the state, human beings or property. Popular targets

in this regard are heads of state and other political office-bearers, diplomats, public officials,

air-lines and security key-points. International terrorism usually involves citizens or the

territory of more than one country.
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34 To analyse the state’s legal mechanisms to combat terrorism, it should be recognised

that the phenomenon manifests in different ways which makes it necessary to differentiate

between domestic acts of terrorism and acts of terrorism that occur on a global or an

international scale.

(a) Domestic terrorism

3.5 Acts of terrorism can be classified as domestic (national of internal) when the
violence and terror are confined within the national boundaries of a state and do not involve
foreign targets abroad. In practice, it is however, very difficult to find any intensive terrorist
campaign that remains purely internal as politically motivated terrorists/groups will eventually
look across their national borders for support, weapons, financial assistance and find/seek a
safe haven.

(b) International/transnational terrorism

3.6 Theoretically, a distinction could be made between acts of international and
transnational terrorism. When violence and terror are employed or directed internally and
abroad, against the nationals or the belongings of one or several foreign countries, it is
qualified as transnational. Attacks against foreign diplomats and other representatives of
foreign countries and the hijacking of a foreign aircraft are good examples of such acts of
terror, which also includes terrorist acts by governments against their own citizens when
perpetrated on foreign territory.

3.7 Terrorist activities may be regarded as international, when the interests of more than
one state are involved, as, for example, when the perpetrator or the victim is a foreigner in
the country where the act is committed, or the perpetrator has fled to another country.

3.8 In this respect, the Central Intelligence Agency (CIA) differentiates between
international terrorism and transnational terrorism by stating that the latter is terrorism
“carried out by basically autonomous non-state actors, whether or not they enjoy some
degree of support from sympathetic states”, and “international terrorism, which is terrorism
carried out by individuals or groups controlled by a sovereign state”.’

3.9 The emphasis in this document is on acts of terrorism perpetrated by
individuals and legislative measures to counter it. These acts include the hijacking of

} Alexander Y Behavioural and Quantitative Perspectives on Terrorism Oxford 1981.
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aircraft and ships, taking hostages, violent acts against embassies and/or diplomatic
personnel, sabotage, etc.
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CHAPTER 4

INTERNATIONAL INSTRUMENTS TO COMBAT TERRORISM AND SOUTH AFRICAN
DOMESTIC LAW

A. UNITED NATIONS RESOLUTIONS AND CONVENTIONS ON TERRORISM

(a) What effect do Conventions and Resolutions have?

4.1 Terrorism is an issue that has been on the United Nations agenda for many years. In
addition to adopting international conventions on aspects of terrorism, the UN has also
passed a number of resolutions on this matter which reaffirms the international community’s
commitment to eliminate terrorism. It was recently said that terrorism will be defeated if the
international community summons the will to unite in a broad coalition, or it will not be
defeated at all; and that the United Nations is uniquely positioned to serve as the forum for
this coalition, and for the development of those steps Governments must now take —
separately and together — to fight terrorism on a global-scale.! The question of what are
the sources of international law needs to be asked in order to understand the status
and effect of United Nations conventions and resolutions.” Prof John Dugard’ notes

! By the United Nations Secretary- General, Mr Kofi Annan in his Address to the General

Assembly on Terrorism New York, 1 October, 2001. He said that the urgent business of the
United Nations must now be to develop a long-term strategy, in order to ensure global
legitimacy for the struggle ahead, and that the legitimacy that the United Nations conveys can
ensure that the greatest number of states are able and willing to take the necessary and
difficult steps - diplomatic, legal and political.- that are needed to defeat terrorism. He noted
that the Member States have a clear agenda before them and that it begins with ensuring that
the 12 conventions and protocols on international terrorism already drafted and adopted under
United Nations auspices, are signed, ratified and implemented without delay by all states.

Robert O Keohane (James B Duke Professor of Political Science) “The United Nations: An
Essential Instrument against Terror” 1 October 2001
http://www.duke.edu/web/forums/keohane.htmi

The United Nations has often been criticized, but events after the terrorist attack of September
11 show how essential it is to international peace and security. The United Nations Security
Council, in particular, has proved its value in the present crisis.

To combat terrorism, and specifically Osama bin Laden's network and the Taliban
government of Afghanistan, a broad and diverse coalition is necessary. President Bush
quickly realized that the active cooperation of other countries, including Muslim countries, was
essential to the intelligence and policy work needed to find terrorists and destroy their
networks. The support of these countries was also important to avoid a severe political
backlash against the use of military force in Afghanistan.

To secure such cooperation and support, country-by-country negotiations were necessary, but
they were not sufficient. The campaign against terrorism needed to be rendered legitimate in
the eyes of the world - particularly in countries whose governments and people are suspicious
of the United States. Unilateral American action could have too easily been portrayed as
lashing-out by the powerful "hegemon" at the expense of the poor and the weak.

To be legitimate, action had to be authorized collectively, in a public forum representing the
whole world. No such forum exists except the Security Council of the United Nations. Its
fifteen members currently include three Muslim countries - Bangladesh, Mali, and Tunisia.
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Hence unanimous resolutions by the Security Council belie the claim that efforts against
terrorism are "anti-Muslim."

The Security Council has passed two unanimous resolutions on terrorism since September
11. Meeting in New York the very next day, it adopted Resolution 1368, which unequivocally
condemned the terrorist attacks on the United States, and called on the international
community to redouble its "efforts to prevent and suppress terrorist acts." Resolution 1368
also referred to the "inherent right of individual or collective self-defense," in accordance with
Article 51 of the United Nations Charter. In effect, it declared that military action by the United
States against those responsible for the attacks would be lawful.

. . . September 28, the Security Council passed a more specific and equally far-reaching
resolution, Resolution 1373. In this resolution it acted under Chapter VII of the UN Charter,
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which gives the Security Council authority to order states to carry out "the measures decided
upon by the Security Council." In other words, the measures enumerated in Resolution 1373
are mandatory.

Resolution 1373 uses strong language. It calls upon all states to "deny safe haven to those
who finance, plan, support or commit terrorist acts, or provide safe havens." It also calls upon
all states to cooperate "to prevent and suppress terrorist attacks and take action against
perpetrators of such attacks."

In other words, a unanimous Security Council, including three Muslim states, has not only
recognized the right of the United States and its allies to self-defense, but has ordered all
other states to cooperate in rooting out terrorism. Resolution 1373 constitutes extraordinary
evidence of a global resolve to defeat terrorism. After its passage, no one can seriously
declare that the fight against terrorism is merely an American struggle.

Resolutions 1368 and 1373 build on two years of United Nations resolutions against terrorism.
In 1999 the Security Council called upon all states to fight terrorism and demanded that the
Taliban turn over Bin Laden to authorities in a country where he had been indicted. In
December 2000 it specifically condemned the Taliban's sheltering and training of terrorists,
and demanded, under the mandatory provisions of Chapter VII, that it "cease the provision of
sanctuary and training for international terrorists." These resolutions, defied by the Taliban,
established a record that justified focusing responses to the September 11 attack on that
regime and on Osama bin Laden.

If the United Nations did not exist, obtaining such a collective endorsement of the struggle
against terrorism would be impossible. Osama bin Laden and his supporters could more
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that international law consists of the following sources —

oo international conventions or treaties;

oo international custom, as evidence of a general practice accepted
as law;

oo the general principles of law recognised by civilised nations;

oo judicial decisions and teachings of highly qualified publicists as

subsidiary means for the determination of rules of law.

4.2 Prof Dugard explains that a number of treaties have been entered into between
states which codify existing rules of customary international law or which create new
rules of law. He states that the basic rule governing treaties or conventions is that
they do not confer obligations or benefits upon non-signatory states. However, law-
making treaties, if they are codifications, may afford evidence of a wide-spread
customary rule. He points out that in such a case these treaties will provide a basis
for a legal obligation under custom binding upon non-signatory states. Prof Dugard
says that the extent to which recommendations or resolutions of the political organs
of the United Nations play a part in the formation of custom is a matter of much
debate. He notes that a resolution of either the General Assembly or the Security

easily claim that attacks against them are "crusades" by the hegemonic United States and its
clients.

We should draw a long-term lesson from these events. Global international organizations are
potentially valuable resources in crises. It is fair of us to criticize their shortcomings, but
myopic to withhold our financial and political support from these institutions because we are
irritated at criticism of United States policy. On the contrary, during peaceful and prosperous
periods we should seek to expand the capacity of international organizations such as the
United Nations, so that in difficult times we can call upon them for support, such as the
Security Council has shown during the past three weeks.

If the United Nations Security Council did not exist, it would have to be invented. But it could
not be invented at a moment's notice. Without its continuing presence, our struggle against
terrorism would be more difficult, and less likely to succeed.

International Law: A South African Perspective 2" edition Kenwyn: Juta 2000
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Council categorized as a recommendation is clearly not binding on states per se. He
remarks that it is, however, suggested that an accumulation of resolutions, or a
repetition of recommendations on a particular subject, may amount to evidence of
collective practice on the part of states. While it is possible that recommendations
may indeed contribute to the formation of a customary rule in this way, it is difficult to
indicate the precise point at which such a practice becomes a customary rule. He
notes that there are problems relating to the extent of the support required for such
resolutions, the weight to be attached to the votes of the major actors in the field (for
example, the votes of the major maritime powers in a resolution on the law of the sea)
and the amount of repetition required.

4.3 The International Court of Justice said in the its advisory opinion on the case
the Legality of the Threat or Use of Nuclear Weapons:'

68. According to certain States, the important series of General Assembly resolutions,
beginning with resolution 1653 (XVI) of 24 November 1961, that deal with nuclear
weapons and that affirm, with consistent regularity, the illegality of nuclear weapons,
signify the existence of a rule of international customary law which prohibits recourse
to those weapons. According to other States, however, the resolutions in question
have no binding character on their own account and are not declaratory of any
customary rule of prohibition of nuclear weapons; some of these States have also
pointed out that this series of resolutions not only did not meet with the approval of all
of the nuclear-weapon States but of many other States as well.

69. States which consider that the use of nuclear weapons is illegal indicated that
those resolutions did not claim to create any new rules, but were confined to a
confirmation of customary law relating to the prohibition of means or methods of
warfare which, by their use, overstepped the bounds of what is permissible in the
conduct of hostilities. In their view, the resolutions in question did no more than apply
to nuclear weapons the existing rules of international law applicable in armed conflict;
they were no more than the "envelope™ or instrumentum containing certain pre-existing
customary rules of international law. For those States it is accordingly of little
importance that the instrumentum should have occasioned negative votes, which
cannot have the effect of obliterating those customary rules which have been
confirmed by treaty law.

70. The Court notes that General Assembly resolutions, even if they are not binding,
may sometimes have normative value. They can, in certain circumstances, provide
evidence important for establishing the existence of a rule or the emergence of an
opinio juris. To establish whether this is true of a given General Assembly resolution, it
is necessary to look at its content and the conditions of its adoption; it is also
necessary to see whether an opinio juris exists as to its normative character. Or a
series of resolutions may show the gradual evolution of the opinio juris required for the
establishment of a new rule.

71. Examined in their totality, the General Assembly resolutions put before the Court
declare that the use of nuclear weapons would be "a direct violation of the Charter of
the United Nations"; and in certain formulations that such use "should be prohibited".
The focus of these resolutions has sometimes shifted to diverse related matters;
however, several of the resolutions under consideration in the present case have been
adopted with substantial numbers of negative votes and abstentions; thus, although
those resolutions are a clear sign of deep concern regarding the problem of nuclear
weapons, they still fall short of establishing the existence of an opinio juris on the

Advisory opinion of 8 July 1996 see http://www.icj-cij.org/iciwww/icases/iunan/iunanframe.htm
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illegality of the use of such weapons.

72. The Court further notes that the first of the resolutions of the General Assembly
expressly proclaiming the illegality of the use of nuclear weapons, resolution 1653
(XVI) of 24 November 1961 (mentioned in subsequent resolutions), after referring to
certain international declarations and binding agreements, from the Declaration of St.
Petersburg of 1868 to the Geneva Protocol of 1925, proceeded to qualify the legal
nature of nuclear weapons, determine their effects, and apply general rules of
customary international law to nuclear weapons in particular. That application by the
General Assembly of general rules of customary law to the particular case of nuclear
weapons indicates that, in its view, there was no specific rule of customary law which
prohibited the use of nuclear weapons; if such a rule had existed, the General
Assembly could simply have referred to it and would not have needed to undertake
such an exercise of legal qualification.

73. Having said this, the Court points out that the adoption each year by the General
Assembly, by a large majority, of resolutions recalling the content of resolution 1653
(XVI), and requesting the member States to conclude a convention prohibiting the use
of nuclear weapons in any circumstance, reveals the desire of a very large section of
the international community to take, by a specific and express prohibition of the use of
nuclear weapons, a significant step forward along the road to complete nuclear
disarmament. The emergence, as lex lata, of a customary rule specifically prohibiting
the use of nuclear weapons as such is hampered by the continuing tensions between
the nascent opinio juris on the one hand, and the still strong adherence to the practice
of deterrence on the other.

74. The Court not having found a conventional rule of general scope, nor a customary
rule specifically proscribing the threat or use of nuclear weapons per se, it will now
deal with the question whether recourse to nuclear weapons must be considered as
illegal in the light of the principles and rules of international humanitarian law
applicable in armed conflict and of the law of neutrality.

On 8 July 1996 in his dissenting opinion Vice-president Schwebel of the
International Court of Justice held, inter alia, as follows in the Advisory Opinion
on the Legality of the Threat or Use of Nuclear Weapons case:

The General Assembly has no authority to enact international law. None of the
General Assembly's resolutions on nuclear weapons are declaratory of existing
international law. The General Assembly can adopt resolutions declaratory of
international law only if those resolutions truly reflect what international law is. If a
resolution purports to be declaratory of international law, if it is adopted unanimously
(or virtually so, qualitatively as well as quantitatively) or by consensus, and if it
corresponds to State practice, it may be declaratory of international law. The
resolutions of which resolution 1653 is the exemplar conspicuously fail to meet these
criteria. While purporting to be declaratory of international law (yet calling for
consultations about the possibility of concluding a treaty prohibition of what is so
declared), they not only do not reflect State practice, they are in conflict with it, as
shown above. Forty-six States voted against or abstained upon the resolution,
including the majority of the nuclear Powers. It is wholly unconvincing to argue that a
majority of the Members of the General Assembly can ‘declare’ international law in
opposition to such a body of State practice and over the opposition of such a body of
States. Nor are these resolutions authentic interpretations of principles or provisions
of the United Nations Charter. The Charter contains not a word about particular
weapons, about nuclear weapons, about jus in bello. To declare the use of nuclear
weapons a violation of the Charter is an innovative interpretation of it, which cannot be
treated as an authentic interpretation of Charter principles or provisions giving rise to
obligations binding on States under international law. Finally, the repetition of
resolutions of the General Assembly in this vein, far from giving rise, in the words of
the Court, to ‘the nascent opinio juris’, rather demonstrates what the law is not. When
faced with continuing and significant opposition, the repetition of General Assembly
resolutions is a mark of ineffectuality in law formation as it is in practical effect.
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4.5 The general rule is thus that as is the case with most UN resolutions, these do
not create legal obligations for states, as legal obligations are created in the specific
conventions. The resolutions, however, are an important indication of developments
in the international community’s efforts to combat terrorism. In some instances, as is
argued above, they can be said to create moral or political obligations for States. In
addition, the resolutions are valuable as they can be drafted in vaguer language than
legally enforceable documents thus enabling greater consensus on some of the more
sensitive issues associated with terrorism. By doing this the resolutions also create a
framework and a mandate for future negotiations on international conventions on

terrorism thereby expediting the negotiation process.

4.6 It is not possible to look at "international terrorism" in complete isolation from
domestic terrorism, which is considered an internal matter of sovereign states.
Domestic terrorism often has spill-over effects into other countries and linkages with
foreign terrorist groups are not uncommon. Innovations in global communications
have given some local groups international standing, while internationally operating
groups use today's rapid international transportation to hit, run and hide.
Perpetrators of terrorism in one country frequently use other states as safe havens or
for fund-raising. They sometimes receive training abroad and use foreign countries
for staging terrorist acts or as launching bases for their operations elsewhere. Victims
of domestically oriented acts of terrorism are often foreign business people,
diplomats or tourists.
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UN Security Council Resolution 1373

4.7 As was noted above, on 28 September 2001 the Security Council of the United
Nations adopted resolution 1373. It is a wide-ranging, comprehensive resolution which
contain measures and strategies to combat international terrorism.! This resolution was
preceded by a number of resolutions which not only identified the international
conventions dealing with certain aspects of terrorism but also placed an onus on
states to refrain from supporting international terrorism, and also to co-operate
actively with other members of the international community in formulating and
enforcing measures to eliminate terrorism. The Security Council noted in its
Resolution 1189 (1998) of 13 August 1998 that every State has the duty to refrain from
organizing, instigating, assisting or participating in terrorist acts in another State or
acquiescing in organized activities within its territory directed towards the
commission of such acts. By resolution 1373 (2001) the Council established a
Counter-Terrorism Committee (the CTC) of the Council to monitor the resolution’s
implementation. It called on all States to report on actions they had taken to that end
no later than 90 days from that day. The Council decided that all States should
prevent and suppress the financing of terrorism, as well as criminalize the wilful
provision or collection of funds for such acts. The funds, financial assets and
economic resources of those who commit or attempt to commit terrorist acts or
participate in or facilitate the commission of terrorist acts and of persons and entities
acting on behalf of terrorists must also be frozen without delay.

4.8 The work of the CTC is concerned with the medium- to long-term end of the
fight against terrorism. The intention was to establish the broadest possible
legislative and executive defence against terrorism in every Member State of the
United Nations. The CTC's work is not to get into short-term political interests, or to
do the work of the General Assembly in defining terrorism or passing a resolution
against terrorism. It is there to help the world to upgrade its capability to deny space,
money, support, or haven to terrorism, and to establish a network of information
sharing and cooperative executive action to make an effective global mechanism to
deny space for terrorism anywhere. The resolution requires Member States to

cooperate in a wide range of areas — from suppressing the financing of terrorism to

A practice developed in the UN to adopt an annual resolution on terrorism. In addition to
reiterating the principles contained in the Declaration on Measures to Eliminate Terrorism the
subsequent resolutions also identify areas that are ready for codification by way of an
international convention as well as identifying and elaborating on areas of international co-
operation to combat terrorism. The other resolutions adopted in its fight against terrorism are:
Resolution 50/53 (1995), Resolution 51/210 (1996), Resolution 52/165 (1997), Resolution
53/108 (1998).
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providing early warning, cooperating in criminal investigations, and exchanging
information on possible terrorist acts. All Member States must make greater efforts to
exchange information about practices that have proved effective, and lessons that
have been learned, in the fight against terrorism — so that a global standard of
excellence can be set.

4.9 It is necessary to answer the question whether South African legislative
measures are sufficient or should be augmented to remedy deficiencies. It is
therefore necessary to consider the requirements set out in resolution 1373. (South
Africa’s report to the Counter-Terrorism Committee will be considered in chapter 13.)
It was decided by Resolution 1373 that all UN member States shall:

(b) Prevent and suppress the financing of terrorist acts;

(c) Criminalize the wilful provision or collection, by any means, directly or
indirectly, of funds by their nationals or in their territories with the
intention that the funds should be used, or in the knowledge that they
are to be used, in order to carry out terrorist acts;

(d) Freeze without delay funds and other financial assets or economic
resources of persons who commit, or attempt to commit, terrorist acts
or participate in or facilitate the commission of terrorist acts; of entities
owned or controlled directly or indirectly by such persons; and of
persons and entities acting on behalf of, or at the direction of such
persons and entities, including funds derived or generated from
property owned or controlled directly or indirectly by such persons and
associated persons and entities;

(e) Prohibit their nationals or any persons and entities within their
territories from making any funds, financial assets or economic
resources or financial or other related services available, directly or
indirectly, for the benefit of persons who commit or attempt to commit
or facilitate or participate in the commission of terrorist acts, of entities
owned or controlled, directly or indirectly, by such persons and of
persons and entities acting on behalf of or at the direction of such
persons.

4.10 It was decided further that all States shall:

(a) Refrain from providing any form of support, active or passive, to
entities or persons involved in terrorist acts, including by suppressing
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recruitment of members of terrorist groups and eliminating the supply of
weapons to terrorists;

Take the necessary steps to prevent the commission of terrorist
acts, including by provision of early warning to other States by
exchange of information;

Deny safe haven to those who finance, plan, support, or commit
terrorist acts, or provide safe havens;

Prevent those who finance, plan, facilitate or commit terrorist
acts from using their respective territories for those purposes against
other States or their citizens;

Ensure that any person who participates in the financing,
planning, preparation or perpetration of terrorist acts or in supporting
terrorist acts is brought to justice and ensure that, in addition to any
other measures against them, such terrorist acts are established as
serious criminal offences in domestic laws and regulations and that the
punishment duly reflects the seriousness of such terrorist acts;

Afford one another the greatest measure of assistance in
connection with criminal investigations or criminal proceedings relating
to the financing or support of terrorist acts, including assistance in
obtaining evidence in their possession necessary for the proceedings;

Prevent the movement of terrorists or terrorist groups by
effective border controls and controls on issuance of identity papers
and travel documents, and through measures for preventing
counterfeiting, forgery or fraudulent use of identity papers and travel

documents.

The Resolution called upon all States to:

Find ways of intensifying and accelerating the exchange of
operational information, especially regarding actions or movements of
terrorist persons or networks; forged or falsified travel documents;
traffic in arms, explosives or sensitive materials; use of communications
technologies by terrorist groups; and the threat posed by the
possession of weapons of mass destruction by terrorist groups;

Exchange information in accordance with international and
domestic law and cooperate on administrative and judicial matters to
prevent the commission of terrorist acts;

Cooperate, particularly through bilateral and multilateral
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arrangements and agreements, to prevent and suppress terrorist attacks
and take action against perpetrators of such acts;

oo Become parties as soon as possible to the relevant international
conventions and protocols relating to terrorism, including the
International Convention for the Suppression of the Financing of
Terrorism of 9 December 1999;

oo Increase cooperation and fully implement the relevant
international conventions and protocols relating to terrorism and
Security Council resolutions 1269 (1999) and 1368 (2001);

oo Take appropriate measures in conformity with the relevant
provisions of national and international law, including international
standards of human rights, before granting refugee status, for the
purpose of ensuring that the asylum-seeker has not planned, facilitated
or participated in the commission of terrorist acts;

oo Ensure, in conformity with international law, that refugee status
is not abused by the perpetrators, organizers or facilitators of terrorist
acts, and that claims of political motivation are not recognized as
grounds for refusing requests for the extradition of alleged terrorists.

412 The Resolution stated that the close connection between international
terrorism and transnational organized crime, illicit drugs, money-laundering, illegal
arms-trafficking, and illegal movement of nuclear, chemical, biological and other
potentially deadly materials was noted with concern, and it emphasized the need to
enhance the coordination of efforts on national, subregional, regional and
international levels in order to strengthen a global response to this serious challenge
and threat to international security. The Resolution declared that acts, methods, and
practices of terrorism are contrary to the purposes and principles of the United
Nations and that knowingly financing, planning and inciting terrorist acts are also
contrary to the purposes and principles of the United Nations.

(c) International Conventions and Measures Adopted by South Africa
(i) Convention on Offences and Certain Other Acts Committed on Board Aircraft (Tokyo
Convention)

4,13 The Convention-
- applies to acts affecting in-flight safety;

- authorizes the aircraft commander to impose reasonable measures, including
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restraint, on any person he or she has reason to believe has committed or is
about to commit such an act, when necessary to protect the safety of the
aircraft and for related reasons;

requires contracting states to take custody of offenders and to return control
of the aircraft to the lawful commander.

4.14 South Africa acceded to this Convention on 20 May 1972.

(i) Convention for the Suppression of Unlawful Seizure of Aircraft (Hague Convention)

415 The Convention-

makes it an offence for any person on board an aircraft in flight [to]
“‘unlawfully, by force or threat thereof, or any other form of intimidation, [to]
seize or exercise control of that aircraft” or to attempt to do so;

requires parties to the convention to make hijackings punishable by “severe
penalties”;

requires parties that have custody of offenders to either extradite the offender
or submit the case for prosecution;

requires parties to assist each other in connection with criminal proceedings
brought under the convention.

4.16 South Africa ratified the Convention on 30 May 1972. The Convention entered into
force on 29 June 1972.

(iii) Convention for the Suppression of Unlawful Acts Against the Safety of Civil Aviation

(Montreal Convention)

417 The Convention

makes it an offence for any person unlawfully and intentionally to perform an
act of violence against a person on board an aircraft in flight, if that act is likely
to endanger the safety of that aircraft; to place an explosive device on an
aircraft; and to attempt such acts or be an accomplice of a person who
performs or attempts to perform such acts;

requires parties to the convention to make offenses punishable by “severe
penalties”;

requires parties that have custody of offenders to either extradite the offender
or submit the case for prosecution;

requires parties to assist each other in connection with criminal proceedings
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brought under the convention.

South Africa ratified this Convention on 30 May 1972. The Civil Aviation Offences

Act, 1972 (Act No 10 of 1972), was adopted by Parliament in order to give effect to the
abovementioned Conventions. The Act criminalizes, in general, the interference with aircraft

in flight or endangering flight crew, passengers, aircraft and aviation facilities.

4.19

The following remarks by Judge James in the case of S v Hoare and Others 1982(4)

SA 865 (NPD) reflects the approach followed in the Act: (p.871 F-H:

4.20

(iv)

“.... the Civil Aviation Offences Act 10 of 1972 does not make hi-jacking (as such) a specific
offence nor does it seek to distinguish between differing types of unlawful interference in the
operations of civil aviation, for example, between cases where the motive is self-preservation
and cases involving political or financial blackmail or violent intimidation. The Act treats
virtually every unlawful interference with the smooth operation of civil aviation with the utmost
seriousness and takes little or no account of the motive for such interference, as can be
readily appreciated when it is observed that the Act imposes a minimum sentence of five
years imprisonment for any contravention of section 2(1) of the Act regardless of the motives
of the perpetrator.”

The Civil Aviation Offences Act, 1972, further deals with the following matters:

oo Prohibition and control of carriage of persons and harmful articles in
aircraft;

oo Prohibition and control of persons and harmful articles in restricted
areas;

oo Prohibition and control of persons and harmful articles in air navigation
facilities;

oo Search of persons and other things;

oo Seizure or retention of harmful articles;

oo Powers of arrest;

oo Powers of Minister of Transport to take action in respect of threats to

safety to any person on or in any aircraft or at any designated airport, heliport
or air navigation facility;

oo Acts or omissions taking place outside the Republic;

oo Jurisdiction;

oo Extradition;

oo Powers of a commander of an aircraft and certain other persons on

board an aircraft;
oo Aircraft to which the Act does not apply.

Convention on the Prevention and Punishment of Crimes Against Internationally
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Protected Persons

4.21 The Convention defines an internationally protected person as a Head of State, a
Minister for Foreign Affairs, a representative or official of a state or of an international
organization who is entitled to special protection from attack under international law. It
requires each party to criminalize and make punishable “by appropriate penalties which take
into account their grave nature”, the intentional murder, kidnapping, or other attack upon the
person or liberty or an internationally protected person, a violent attack upon the official
premises, the private accommodations, or the means of transport of such person; a threat or
attempt to commit such an attack; and an act “constituting participation as an accomplice”. It
also requires parties that have custody of offenders to either extradite the offender or submit
the case for prosecution, and to assist each other in connection with criminal proceedings
brought under the convention.

4.23 The Vienna Convention on Diplomatic Relations 1961, and the Vienna Convention on
Consular Relations, 1963 were incorporated in South African law by means of the Diplomatic
Immunities and Privileges Act, 1989 (Act No 74 of 1989). These Conventions require that
the South African Government “take all appropriate steps to prevent any attack on the
person, freedom and dignity of diplomatic agents.”

424 In terms of the South African common law any person, including heads of State
representatives of Government or of international organizations, etc enjoy the same extent of
protection under the law, meaning that the murder, abduction or assault of any person
constitutes a punishable offence. Section 12 of the Constitution of the Republic of South
Africa guarantees the fundamental rights of everyone, in particular the right of everyone to
freedom and security which includes the right -

. not to be deprived of freedom arbitrarily or without just cause;

. not to be detained without trial;

. to be free from all forms of violence from either public or private sources;
. not to be tortured in any way; and

. not to be treated or punished in a cruel, inhuman or degrading way.

4.25 Accession to the Convention means that specific offences need to be created by
statute relating to the intentional commission of -

. the murder, kidnapping or other attack upon the person or liberty of an

internationally protected person;
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. a violent attack upon the official premises, the private accommodation or the
means of transport of an internationally protected person likely to endanger
his person or liberty;

. any threat, attempt or participation in an act as mentioned above.

4.26 All these crimes are covered by the South African common law. South Africa’s
accession to the Convention on the Prevention and Punishment of Crimes against
Internationally Protected Persons including Diplomatic Agents, ought to be considered.
Specific offences to give effect to the Convention, are proposed in the draft Bill. These
provisions are based on legislation enacted in the United States of America were specific
offences were created in respect of assault, murder and kidnapping of internationally
protected persons.

(v) International Convention Against the Taking of Hostages (Hostage Convention)

4.27 The Convention provides that “any person who seizes or detains and threatens to Kkill,
to injure, or to continue to detain another person in order to compel a third party, namely, a
State, an international intergovernmental organization, a natural or juridical person, or a
group of persons, to do or abstain from doing any act as an explicit or implicit condition for
the release of the hostage commits the offense of taking of hostages within the meaning of
this Convention”. It requires parties that have custody of offenders to either extradite the
offender or submit the case for prosecution, and to assist each other in connection with
criminal proceedings brought under the convention.

4.28 Interms of the common law the crime of “kidnapping” is committed when a person is
unlawfully and intentionally deprived of his/her freedom of movement and/or, if such person
is a child, his custodians of their control over him. Hostage taking for that matter is not a
separate crime, but merely a species of kidnapping. The wording of section 1 of the
Intimidation Act, 1982 (Act No. 72 of 1982) is so wide that one can also include the taking of
hostages under the Intimidation Act.

(vi) Convention on the Marking of Plastic Explosives for the Purpose of Identification

4.29 The Convention is designed to control and limit the used of unmarked and
undetectable plastic explosives (negotiated in the aftermath of the Pan Am 103 bombing). It
obligates parties in their respective territories to ensure effective control over “unmarked”
plastic explosive, i.e., those that do not contain one of the detection agents described in the
Technical Annex. It requires that each party, among other things, take necessary and
effective measures to —



47

oo prohibit and prevent the manufacture of unmarked plastic explosives;

oo prevent the movement of unmarked plastic explosives into or out of its
territory

oo exercise strict and effective control over possession and transfer of

unmarked explosives made or imported prior to the entry-into-force of the
convention;

oo ensure that all stocks of such unmarked explosives not held by the
military or police are destroyed or consumed, marked, or rendered
permanently ineffective within three years;

oo ensure that unmarked plastic explosives held by the military or police,
are destroyed or consumed, marked, or rendered permanently ineffective
within fifteen years; and

oo ensure the destruction, as soon as possible, of any unmarked
explosives manufactured after the date-of-entry into force of the convention
for that state.

4.30 The Convention does not itself create new offenses that would be subject to a
prosecution or extradition regime, although all states are required to ensure that provisions
are complied within their territories.

4.31 South Africa ratified this Convention. The Convention was incorporated in the South
African Law by its inclusion as a schedule to the Explosives Amendment Act, of 1997. The
Explosives Act 26 of 1956 Act makes it compulsory, in line with the requirements of the
Convention, for the chemical marking of plastic explosives. Plastic explosives is a popular
weapon used by international terrorists, especially terrorism involving civil aviation. The
chemical marking entails the mixing of highly vaporous chemical agents into the explosives
making it detectable by detection devices at airports, etc. Plastic explosives are pliable, can
be formed into innocuous looking objects and is otherwise undetectable.

(vii)  Convention on the Physical Protection of Nuclear Material (Nuclear Materials

Convention)

4.32 The Convention criminalizes the unlawful possession, use, transfer, etc., of nuclear
material, the theft of nuclear material, and threats to use nuclear material to cause death or
serious injury to any person or substantial property damage. It requires parties that have
custody of offenders either to extradite the offender or submit the case for prosecution, and
to assist each other in connection with criminal proceedings brought under the convention.
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The Convention was signed by South Africa on 18 May 1981, but has not yet been ratified.

45 Parties had signed the Convention by 2 January 2002. The Convention entered into

force on 8 February 1987 on the thirtieth day following the deposit of the twenty-first

instrument of ratification, acceptance or approval.

4.33

In terms of section 34 of the Nuclear Energy Act, 46 of 1999), no person, institution,

organisation or body may, without the Minister for Mineral and energy Affairs —

(i)

(i)
(iif)
(iv)

(@)

(b)

be in possession of any source material, except where-

(i) the possession has resulted from prospecting, reclamation or
mining operations lawfully undertaken by the person, institution,
organisation or body; or

(iii) the possession is on behalf of anyone who had acquired
possession of the source material in the manner mentioned in
subparagraph (i); or

(iv) the person, institution, organisation or body has lawfully
acquired the source material in any other manner;

be in possession of the following, namely-
special nuclear material,
restricted material;
uranium hexafluoride (UF6);
nuclear fuel;
nuclear-related equipment and material,
acquire, use or dispose of any source material;
import any source material into the Republic;
process, enrich or reprocess any source material;
acquire any special nuclear material,
import any special nuclear material into the Republic;
use or dispose of any special nuclear material;
process, enrich or reprocess any special nuclear material;
acquire any restricted material,
import any restricted material into the Republic;
use or dispose of any restricted material,
produce nuclear energy;
manufacture or otherwise produce or acquire, or dispose of, uranium
hexafluoride (UF6);
import uranium hexafluoride (UF6) into the Repubilic;
manufacture, or acquire, or dispose of, nuclear fuel,
import nuclear fuel into the Republic;
manufacture or otherwise produce, import, acquire use or dispose of
nuclear- related equipment and material;
dispose of, store or reprocess any radioactive waste or irradiated fuel
(when the latter is external to the spent fuel pool);
transport any of the abovementioned materials;
dispose of any technology related to any of the abovementioned
materials or equipment.

4.34 The Minister may after consultation with the South African Council for the

Non-Proliferation of Weapons of Mass Destruction on any matter affecting the proliferation of
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weapons of mass destruction grant any authorisation required by subsection (1), after
application made to the Minister in the prescribed manner for that purpose. The
authorisation may be granted subject to conditions (if any) that the Minister may determine.
Sections 44 to 50 of the Act deal with the Minister's responsibilities regarding acquisition by
the State of source material and special nuclear material; authority over management of
radioactive waste, and storage of irradiated nuclear fuel; discarding of radioactive waste and
storage of irradiated nuclear fuel; provision of certain restricted matter for research,
development and training purposes; and his or her responsibility for the institutional
obligations of the Republic. Section 47 deals with the reporting of information on occurrence
of source material to the Minister.

(viii)  Convention for the Suppression of Unlawful Acts Against the Safety of Maritime
Navigation,

4.35 The Convention establishes a legal regime applicable to acts against international
maritime navigation that is similar to the regimes against international aviation. It makes it
an offence for a person to seize or exercise unlawfully and intentionally control over a ship
by force, threat, or intimidation; to perform an act of violence against a person on board a
ship if that act is likely to endanger the safe navigation of the ship; to place a destructive
device or substance aboard a ship; and other acts against the safety of ships. The
Convention requires parties that have custody of offenders either to extradite them or to
submit the case for prosecution, and requires parties to assist each other in criminal
proceedings brought under the Convention.

(ix) Protocol for the Suppression of Unlawful Acts Against the Safety of Fixed Platforms

Located on the Continental Shelf

4.36 The Protocol establishes a legal regime applicable to acts against fixed platforms on
the continental shelf that is similar to the regimes established against international aviation.
It requires parties that have custody of offenders either to extradite them or submit these
cases for prosecution, and to assist each other in criminal proceedings brought under the
Protocol. Article 3 of the Convention for the Suppression of unlawful Acts against the Safety
of Maritime Navigation makes it an offence if a person unlawfully and internationally -

. seizes or exercises control over a ship by force or threat thereof or any other
form of intimidation; or

. performs an act of violence against a person on board a ship if that act is
likely to endanger the safe navigation of that ship; or
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. destroys a ship or causes damage to a ship or to its cargo which is likely to
endanger the safe navigation of that ship; or

. places or causes to be placed on a ship, by any means whatsoever, a device
or substance which is likely to destroy that ship, or cause damage so that ship
or its cargo which endangers or is likely to endanger the safe navigation of
that ship; or

. destroys or seriously damages maritime navigational facilities or seriously
interferes with their operation, if any such act is likely to endanger the safe
navigation of a ship; or

. communicates information which he/she knows to be false, thereby
endangering the safe navigation of a ship; or

. injures or Kills any person, in connection with the commission or the attempted

commission of any of the offences set out above.

4.37 The Merchant Shipping Act, 1951 (Act No 57 of 1951), provides in section 320 that:

“No person shall without reasonable excuse do anything to obstruct or injure any of the
equipment of any ship where ever registered, or obstruct, impede or molest any of the crew in
the navigation and management of the ship or otherwise in the execution of their duties about
the ship.”

4.38 Section 327 of the Act extends the jurisdiction of South African courts in respect of
any offence which is punishable under the criminal law in force in the Republic to South
African ships on the high seas.

4.39 In terms of section 235 of the Act, it constitutes an offence to send by or carry in any
ship, except in accordance with the prescribed regulations, any dangerous goods as cargo

or ballast. “Dangerous goods” are defined as —
“goods which by reason of their nature, quantity or mode of storage, are either singly or
collectively liable to endanger the lines or the health of persons on or near the ship or to
imperil the ship, and includes all substances within the meaning of the expression ‘explosives’
as used in the Explosives Act, 1956 (Act No 26 of 1956), and any other goods which the
Minister by notice in the Gazette may specify as dangerous goods.”

440 It is considered that the Merchant Shipping Act, 1951, provides an adequate
mechanism to enforce the provision of the Convention for the Suppression of Unlawful Acts

against Safety of Maritime Navigation.

(x) Protocol for the Suppression of Unlawful Acts of Violence at Airports Serving

International Civil Aviation

4.41 The Protocol extends the provisions of the Montreal Convention to encompass
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terrorist acts at airports serving international civil aviation. The Convention entered into force
on 6 August 1989 and South Africa ratified the Convention on 21 September 1998." Section
2(1)(g) of the Civil Aviation Offences Act, 1972 (Act No. 10 of 1972) partly addresses
the supplement to article 1 of the Convention for the Suppression of Unlawful Acts
against the Safety of Civil Aviation as extended by the Protocol for the Suppression
of Unlawful Acts of Violence at Airports Serving International Civil Aviation. It reads
as follows:

“Any person who performs any other act which jeopardizes or may jeopardize the
operation of an air carrier or the safety of a designated airport, heliport, aircraft in
service or of persons or property thereon or therein or which may jeopardize good
order and discipline at a designated airport, airport or heliport or on board an aircraft in
service . ..”

(xi) The International Convention for the Suppression of Terrorist Bombings®

4.42 So far 58 states have signed the Convention. It states that the States members
of the United Nations solemnly reaffirm their unequivocal condemnation of all acts,
methods and practices of terrorism as criminal and unjustifiable, wherever and by
whomever committed, including those which jeopardize the friendly relations among
states and peoples and threaten the territorial integrity and security of states.” The
purpose of the Convention is to enhance international co-operation in eliminating the
increasingly widespread use of terrorist attacks using explosive or other lethal
devices. The Convention reflects a unified determination at international level to
eradicate terrorism globally. This Convention binds each State Party thereto to adopt
effective measures in its domestic legislation so as to ensure that acts falling within
the scope of the Convention are punishable by punitive measures, that are consistent
with the gravity of their nature. The Convention, in seeking to achieve this directive,
places a legal obligation on each State Party to establish the offences set out in article
2 of the Convention as criminal offences in its domestic law, and to make such
offences punishable by appropriate penal provisions.

4.43 In terms of article 2, a person commits an offence if he or she unlawfully and
intentionally delivers, places, discharges or detonates an explosive or other lethal

In its comment on the discussion paper Mr H Wildenboer, legal adviser of the Civil Aviation
Authority comments that the 1963 Convention was acceded to by South Africa while the 1970
and 1971 Conventions were ratified by South Africa, that the three mentioned Conventions
have not been made part of South African Law, although parts of the three Conventions have
been included in the Civil Aviation Offences Act, 1972 (Act No. 10 of 1972).

2 Adopted by the General Assembly of the United Nations on 15 December 1997. It entered
into force on 23 May 2001.
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device in, into or against a place of public use, a State or government facility, a public
transportation systems or infrastructure facility, with the intent to cause —

oo death or serious bodily injury; or

oo extensive destruction of such place, facility or system, where the

destruction results in or is likely to result in major economic loss.

4.44 An explosive or other lethal device is defined as —

(a) an explosive or incendiary weapon or device that is designed, or
has the capability, to cause death, serious bodily injury or substantial
material damage; or

(b) a weapon or device that is designed, or has the capability, to
cause death, serious bodily injury or substantial material damage
through the release, dissemination or impact of toxic chemicals,
biological agents or toxins or similar substances or radiation or

radioactive material.

4.45 The Convention also provides for the liability of participants to such crimes
where they are accomplices and in terms of the doctrine of common purpose. The
Convention directs State Parties to adapt their domestic legislation to prevent and
counter these offences within or outside their geographical territories. The
Convention suggests that legislation seeking to achieve this objective include
measures to prohibit the illegal activities of persons, groups and organizations who
encourage, instigate, organize, knowingly finance, engage or participate in the
perpetration of offences within or outside the territory of the State Party.

446 The Convention requires of each State Party to adopt such measures as may
be necessary, including, where appropriate, domestic legislation to ensure that
criminal acts within the scope of the Convention, in particular where they are intended
or calculated to provoke a state of terror in the general public or in a group of persons
or particular persons, are under no circumstances justifiable by considerations of a
political, philosophical, ideological, racial, ethnic, religious or other similar nature and
are punished by penalties consistent with their grave nature.

447 The Convention sets out grounds upon which State Parties may found
jurisdiction to try perpetrators of and participants to offences. State Parties have to
take the necessary measures to establish jurisdiction over these offences, including
legislative measures. The Convention directs State Parties to afford one another
mutual legal assistance and co-operation in the investigation, prosecution,
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extradition, scientific research and development, and the obtaining of evidence
pertaining to offences. State Parties must take such measures as may be necessary
to establish jurisdiction over offences when —

. an offence is committed in the territory of the State; or

. an offence is committed on board a vessel flying the flag of that State or
an aircraft which is registered under the laws of that State at the time the
offence is committed; or

. an offence is committed by a national of that State.

4.48 A State Party may also establish its jurisdiction over any such offence when —

. the offence is committed against a national of that State; or

. the offence is committed by a stateless person who has his or her
habitual residence in the territory of that State; or

. the offence is committed by a stateless person who has his or her
habitual residence in the territory of that State; or

. the offence is committed in an attempt to compel that State to do or
abstain from doing any act; or

. the offence is committed on board an aircraft which is operated by the
Government of that State.

449 An article 2 offence is deemed an extraditable offence and is automatically
included in any extradition treaty existing between any of the States Parties prior to
the Convention entering into force. States Parties also undertake to include article 2
offences in any and every subsequent extradition treaty concluded between them.
The provisions of article 2 do not apply to nationals who commit these offences within
the territorial boundaries of their own State. The Convention also does not apply
where the offence is committed within a single State, the alleged offender and the
victims are nationals of that State, the alleged offender is found in the territory of that
State and no other State has a basis under the provisions of the Convention to

exercise jurisdiction.

(xii) International Convention for the Suppression of the Financing of Terrorism

450 The Convention was adopted in New York on 9 December 1999. The
Convention applies to the direct involvement or complicity in the intentional and
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unlawful provision or collection of funds. The intention or knowledge required is that
any part of the funds may be used to carry out any of the offences described in the
Conventions listed in the Annex,' or an act intended to cause death or serious bodily
injury to any person not actively involved in armed conflict in order to intimidate a
population, or to compel a government or an international organization to do or
abstain from doing any act. The provision or collection of funds is an offence whether
or not the funds are actually used to carry out the proscribed acts. The Convention
does not apply where an act of this nature does not involve any international elements
as defined by the Convention. The Convention requires each State Party to take
appropriate measures, in accordance with its domestic legal principles, for the
detection and freezing, seizure or forfeiture of any funds used or allocated for the
purposes of committing the offences described. The offences referred to in the
Convention are deemed to be extraditable offences. States Parties have obligations to
establish their jurisdiction over the offences described. They must make the offences
punishable by appropriate penalties. They must take alleged offenders into custody,
prosecute or extradite alleged offenders, and cooperate in preventive measures and
countermeasures. They must also exchange information and evidence needed in
related criminal proceedings. The offences referred to in the Convention are deemed
to be extraditable offences between States Parties under existing extradition treaties,
and under the Convention itself. A number of 132 parties have signed the Convention.

(xiii)__Draft Comprehensive International Convention on Terrorism

4.51 In 1996 the General Assembly decided’ to establish an Ad Hoc Committee to

! 1. Convention for the Suppression of Unlawful Seizure of Aircraft, done at The Hague on 16

December 1970.

2. Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation, done
at Montreal on 23 September 1971.

3. Convention on the Prevention and Punishment of Crimes against Internationally Protected
Persons, including Diplomatic Agents, adopted by the General Assembly of the United
Nations on 14 December 1973.

4. International Convention against the Taking of Hostages, adopted by the General Assembly
of the United Nations on 17 December 1979.

5. Convention on the Physical Protection of Nuclear Material, adopted at Vienna on 3 March
1980.

6. Protocol for the Suppression of Unlawful Acts of Violence at Airports Serving International
Civil Aviation, supplementary to the Convention for the Suppression of Unlawful Acts against
the Safety of Civil Aviation, done at Montreal on 24 February 1988.

7. Convention for the Suppression of Unlawful Acts against the Safety of Maritime Navigation,
done at Rome on 10 March 1988.

8. Protocol for the Suppression of Unlawful Acts against the Safety of Fixed Platforms located
on the Continental Shelf, done at Rome on 10 March 1988.

9. International Convention for the Suppression of Terrorist Bombings, adopted by the
General Assembly of the United Nations on 15 December 1997.

2 In resolution 51/210 of 17 December 1996.
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elaborate an international convention for the suppression of terrorist bombings and,
subsequently, an international convention for the suppression of acts of nuclear
terrorism. The aim was to supplement related existing international instruments, and
thereafter to address means of further developing a comprehensive legal framework
of conventions dealing with international terrorism. Delegates began negotiations on
the 27-article draft comprehensive convention, submitted by India, at the Ad Hoc
Committee’s fifth session held from 12 to 23 February 2000. The text seeks to define
terrorism, to urge domestic legislation and the establishment of jurisdiction, and to
ensure that States parties not grant asylum to any person involved in a terrorist act.
The text also addresses questions of liability, extradition and custody. Among other
provisions, States parties would offer the greatest measure of assistance in

connection with investigations or criminal or extradition.

4.52 The Chairman of the Working Group of the Ad Hoc Committee said in his
informal summary of the general discussion in the Working Group that at its 1st
meeting, held on 25 September 2000, all delegations stressed their unequivocal
condemnation of terrorism in all its forms and manifestations, and that some
delegations placed particular emphasis on Security Council resolution 1269 (1999) on
the responsibility of the Security Council in the maintenance of international peace
and security.” He noted that some delegations stressed the need to elaborate the
definition of terrorism and underscored the distinction between terrorism and the
legitimate struggle for national liberation, self-determination and independence of all
peoples under colonial and other forms of alien domination and foreign occupation. It
was also highlighted that State terrorism was the most dangerous form of terrorism.

4.53 The importance of the International Convention for the Suppression of Terrorist

3 Which called upon all States to take, inter alia, in the context of such cooperation and

coordination, appropriate steps to —

o cooperate with each other, particularly through bilateral and multilateral
agreements and arrangements, to prevent and suppress terrorist acts, protect their
nationals and other persons against terrorist attacks and bring to justice the
perpetrators of such acts;

oo prevent and suppress in their territories through all lawful means the
preparation and financing of any acts of terrorism;

o deny those who plan, finance or commit terrorist acts safe havens by
ensuring their apprehension and prosecution or extradition;

o take appropriate measures in conformity with the relevant provisions of

national and international law, including international standards of human rights,
before granting refugee status, for the purpose of ensuring that the asylum-seeker
has not participated in terrorist acts;

oo exchange information in accordance with international and domestic law, and
cooperate on administrative and judicial matters in order to prevent the commission of
terrorist acts.
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Bombings and the International Convention for the Suppression of the Financing of
Terrorism, as effective instruments to counter international terrorism, was
emphasized. States were urged to take the appropriate steps with a view to becoming
parties to those conventions so as to strengthen the effectiveness of the international
legal regime against terrorism. The hope was expressed that both conventions would
receive the required number of ratifications and enter into force in the near future.’
The Chairperson explained that at the meeting of the Working Group, held on 25
September 2000, the sponsor delegation, India, introduced the draft comprehensive
convention on international terrorism.” Reference was made to several of the key

provisions, including articles 2 (scope of the draft convention),® 5 (non-justification

It was also explained that support was expressed for the finalization of a consensus text of the
draft International Convention for the Suppression of Acts of Nuclear Terrorism and that
concern was voiced by some delegations about the lack of progress in the finalization of the
instrument. The hope was expressed that agreement would be reached and that the draft
convention would be concluded in the near future. The point was also made that the draft
convention should not address issues relating to disarmament that were better dealt with in
other forums. Others remained convinced that the specific character of the subject matter of
the draft convention did not permit the exclusion of armed forces from its scope. The view was
expressed that the scope of the proposed convention should cover acts of State terrorism, as
well as the unlawful use of radioactive materials, including the dumping of radioactive wastes,
resulting in serious damage to the environment. These delegations reaffirmed their support for
the position of the Movement of Non-Aligned Countries and their concerns on the scope of the
draft convention.

The draft text was based on the initial proposal presented by India to the General Assembly at
its fifty-first session in 1996, which had subsequently been revised in the light of the adoption
of the International Convention for the Suppression of Terrorist Bombings and the
International Convention for the Suppression of the Financing of Terrorism and comments and
suggestions received from delegations.

2(1). Any person commits an offence within the meaning of this Convention if that person, by
any means, unlawfully and intentionally, does an act intended to cause —

oo death or serious bodily injury to any person; or

oo serious damage to a State or government facility, a public transportation
system, communication system or infrastructure facility with the intent to cause
extensive destruction of such a place, facility or system, or where such destruction
results or is likely to result in major economic loss;

when the purpose of such act, by its nature or context, is to intimidate a population, or to

compel a Government or an international organization to do or abstain from doing any act.

(2). Any person also commits an offence if that person attempts to commit an offence or
participates as an accomplice in an offence as set forth in paragraph 1.
3. Any person also commits an offence if that person:

oo Organizes, directs or instigates others to commit an offence as set forth in
paragraph 1 or 2; or

oo Aids, abets, facilitates or counsels the commission of such an offence; or

oo In any other way contributes to the commission of one or more offences

referred to in paragraphs 1, 2 or 3 (a) by a group of persons acting with a common
purpose; such contribution shall be intentional and either be made with the aim of
furthering the general criminal activity or purpose of the group or be made in the
knowledge of the intention of the group to commit the offence or offences concerned.



57

clause),” 6 (jurisdictional clause), 7 (limitation on the granting of asylum),’ 8

(obligation to cooperate in the prevention of terrorist acts)'” and 11 (extradite-or-

3 This Convention shall not apply where the offence is committed within a single State, the
alleged offender is a national of that State and is present in the territory of that State and no
other State has a basis under article 6, paragraph 1, or article 6, paragraph 2, to exercise
jurisdiction, except that the provisions of articles 10 to 22 shall, as appropriate, apply in those
cases.

4 Each State Party shall adopt such measures as may be necessary:

o To establish as criminal offences under its domestic law the offences set
forth in article 2;
o To make those offences punishable by appropriate penalties which take into

account the grave nature of those offences.

5 Each State Party shall adopt such measures as may be necessary, including, where
appropriate, domestic legislation, to ensure that criminal acts within the scope of this
Convention are under no circumstances justifiable by considerations of a political,
philosophical, ideological, racial, ethnic, religious or other similar nature.

6(1) Each State Party shall take such measures as may be necessary to establish its
jurisdiction over the offences referred to in article 2 in the following cases:

o When the offence is committed in the territory of that State or on board a ship
or aircraft registered in that State;

o When the alleged offender is a national of that State or is a person who has
his or her habitual residence in its territory;

oo When the offence is committed wholly or partially outside its territory, if the

effects of the conduct or its intended effects constitute or result, within its territory, in
the commission of an offence referred to in article 2.
(2) A State may also establish its jurisdiction over any such offence when it is committed:

oo By a stateless person whose habitual residence is in that State; or

oo With respect to a national of that State; or

e Against a State or government facility of that State abroad, including an
embassy or other diplomatic or consular premises of that State; or

oo In an attempt to compel that State to do or to abstain from doing any act; or

oo On board a ship or aircraft which is operated by the Government of that State.

(3) Each State Party shall take such measures as may be necessary to establish its
jurisdiction over the offences referred to in article 2 in cases where the alleged offender is
present in its territory and where it does not extradite such person to any of the States Parties
that have established their jurisdiction in accordance with paragraphs 1 or 2.

4. When more than one State Party claims jurisdiction over the offences set forth in article 2,
the relevant States Parties shall strive to coordinate their actions appropriately, in particular
concerning the conditions for prosecution and the modalities for mutual legal assistance.

5. This Convention does not exclude any criminal jurisdiction exercised in accordance with
national law.

7 States Parties shall take appropriate measures, before granting asylum, for the purpose of
ensuring that asylum is not granted to any person in respect of whom there are reasonable
grounds indicating his involvement in any offence referred to in article 2.

8 States Parties shall cooperate in the prevention of the offences set forth in article 2,
particularly:

oo By taking all practicable measures, including, if necessary, adapting their
domestic legislation, to prevent and counter preparations in their respective territories
for the commission, by whomsoever and in whatever manner, of those offences within
or outside their territories, including:

(a) Measures to prohibit in their territories the establishment and
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prosecute principle),'’ as well as to the proposed annexes to the draft convention
containing, inter alia, optional procedures in relation to extradition and mutual legal
assistance. It was observed that the proposed draft convention had received the
support of the Movement of Non-Alighed Countries, as well as that of the Group of
Eight Ministers for Foreign Affairs, at their meeting held at Miyazaki, Japan, in July
2000.

4.54 The view was expressed in the Working Group that the draft text before it was a
good basis for discussion and that an article-by-article consideration was timely.
Furthermore, it was stated that a comprehensive convention would be a valuable
contribution to, and a useful tool in, the struggle against terrorism. It was also
suggested that the provisions and approach of several anti-terrorism instruments
developed at the regional level, aimed at strengthening cooperation among States,
should be taken into consideration by the Working Group in finalizing the provisions
of the draft convention. A clarification was sought as regards the scope of the draft
convention and its relationship to existing treaties regulating aspects of international
terrorism. Different views were expressed as to whether the draft should add to the
existing sectoral terrorism conventions or whether it should be more of an “umbrella”
convention. It was observed that care had to be exercised to ensure that the new
convention did not adversely affect the existing legal framework, or separate
initiatives being undertaken in related fields. As such, a preference was expressed
for a treaty that would close any gaps in the existing legal framework, while

operation of installations and training camps for the commission, within or
outside their territories, of offences referred to in article 2; and

(b) Measures to prohibit the illegal activities of persons, groups and
organizations that encourage, instigate, organize, knowingly finance or
engage in the commission, within or outside their territories, of offences
referred to in article 2;

oo By exchanging accurate and verified information in accordance with their
national law, and coordinating administrative and other measures taken as
appropriate to prevent the commission of offences as referred to in article 2.

H 11(1) The State Party in whose territory the alleged offender is found shall, if it does not
extradite the person, be obliged, without exception whatsoever and whether or not the offence
was committed in its territory, to submit the case to its competent authorities for the purpose
of prosecution through proceedings in accordance with the laws of that State. Those
authorities shall take their decision in the same manner as in the case of any ordinary offence
of a grave nature under the law of that State.

2. Whenever a State Party is permitted under its domestic law to extradite or otherwise
surrender one of its nationals only upon the condition that the person will be
returned to that State to serve the sentence imposed as a result of the trial or
proceeding for which the extradition or surrender of the person was sought,
and that State and the State seeking the extradition of the person agree with
this option and other terms they may deem appropriate, such a conditional
extradition or surrender shall be sufficient to discharge the obligation set forth
in paragraph 1.
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preserving past achievements. Others maintained that the comprehensive convention
should reinforce, complement and complete the existing legal framework, and
therefore would necessarily overlap with existing treaties. It was therefore proposed
that a provision should be included in the draft convention clarifying its relationship
to existing treaties. The absence of such a provision, it was observed, would create
uncertainty as to whether article 30 of the Vienna Convention on the Law of Treaties
would apply, as there was room for disagreement on whether the draft convention and
any of the existing treaties constituted “treaties relating to the same subject matter”.

4.55 The point was made that the comprehensive approach raised the issue of the
definition of terrorism. Failure to address that important issue in the draft
comprehensive convention would bring into question the necessity and utility of the
exercise. In particular, it was proposed that provision should be made for the
recognition of the existence of State terrorism. It was also suggested that the draft
comprehensive convention should unequivocally draw a distinction between
terrorism and the legitimate struggle of peoples in the exercise of the right to self-
determination as well as the right of self-defence against aggression and occupation.
The point was also made that the term “terrorism” was inapplicable to the conduct of
States, which was governed by other rules, namely those relating to the use of force,
for example, Article 2, paragraph 4, and Article 39 of the Charter of the United Nations.

4.56 The Working Group subsequently undertook, at its 3rd to 7th meetings, held
from 26 to 28 September 2000, the first reading of the draft convention (except for the
final clauses and article 23 relating to dispute resolution), including the preamble.'”

Article 6 was also considered on the basis of the revised proposal of the
sponsor delegation. It was reported that agreement had been reached on the major
part of the text.” Article 8 had been considered on the basis of a revised text
prepared by the sponsor delegation."* With regard to article 11, which had been

Views had been divided on the reference to “causes” in the chapeau of paragraph 1, which
had replaced the phrase “does an act intended to cause” in the original version. Regarding
article 3, it was observed that the discussions, which had proceeded on the basis of a revised
draft prepared by India, had focused largely on drafting suggestions to accommodate the
concerns of delegations. It was also noted that there was general support for the inclusion of
the reference to victims.

It was observed that a general preference had been expressed for not including a reference to
“habitual residence” in paragraph 1 (c); that, despite some concerns, paragraph 2 (a bis) did
not create many problems since it was optional for States; and that general support existed for
paragraphs 2 bis, 3, 4 and 5, which were based on existing precedents. The only remaining
parts of article 6 to be considered were subparagraphs (b), (c) and (d) of paragraph 2, for
which two proposals had been submitted. It was suggested that those remaining issues
should be considered at the next session of the Ad Hoc Committee.

As regards paragraph 1, it was reported that various views had been expressed on the new
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considered on the basis of the revised text prepared by the delegation of India, it was

reported that no objections had been raised to the replacement of the original phrase

“is found” with “is present”. Support had also been expressed for the new phrase

“without undue delay”, although it was queried as being too vague and its legal value

questionable.”

4.57 On the question as to the relationship between the draft comprehensive

convention on international terrorism and the earlier “sectoral” or “specific”

conventions, it was observed that, generally speaking, three different concepts of the

purpose of the draft convention had emerged:

(a) that the draft convention should be truly comprehensive in
nature, i.e. that it should be an “umbrella” convention covering all

aspects of terrorism, including aspects already governed by existing

phrase “and areas under their jurisdiction”; that a proposal to delete the words “by
whomsoever and in whatever manner” had received support; and that several views had been
expressed with regard to subparagraphs (i) and (ii). In connection with paragraph 2, while the
revised text had received support, some doubts had been expressed about subparagraph (ii)
of paragraph 2 (b) since it seemed to be more suited to the International Convention on the
Suppression of the Financing of Terrorism. With regard to the alternative proposal it was
stated that while strong doubts had been expressed in the light of article 20, the proposal had
received some support.

It was further observed that support had been expressed for the inclusion of the phrase “in
cases to which article 6 applies” in the first line after the word “shall” or at the beginning of the
paragraph. Nevertheless, it was noted that the view had also been expressed that the addition
was not appropriate because it omitted cases where article 6 did not apply. Furthermore,
general support had been expressed for replacing the words “any ordinary offence” in the last
line of paragraph 1 with “any other offence”. Two alternative proposals relating to article 11,
had also been considered. However, while many views had been expressed, only a
preliminary debate had been possible, and it was therefore suggested that the consideration
of the proposals should continue at a later stage.
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conventions and areas not yet covered, and thereby superseding
existing conventions;

(b) that the draft convention should fill in the gaps in existing
conventions, for example, by extending the ancillary offences and
cooperation provisions found in the most recent conventions (such as
the International Convention for the Suppression of Terrorist Bombings
and the International Convention for the Suppression of the Financing of
Terrorism) to the earlier conventions as well; and

(c) that the draft convention should provide a framework to cover
existing and future activity not already covered in the existing
conventions, thereby complementing the existing conventions by filling
in the gaps with regard to offences not already defined in those
conventions, including new types of offences that might be committed
in the future.

4.58 The view had also been expressed that the draft convention should be seen as
a composite proposal to be examined on its own merit. It was, however, generally
agreed that, while the discussion on the relationship issue had been inconclusive, the
matter would need to be reconsidered once key draft articles, such as article 2, had
been finalized; and that a provision that would govern the relationship issue should
be included in the final text.

4.59 In the informal summary of the general discussion in the Working Group,
prepared by the Chairman on the meetings held in October 2001, he pointed out that
all delegations stated their unequivocal condemnation of terrorism in all its forms and
manifestations and underscored that international terrorism posed a global threat to
international peace and security and to basic human values. They also emphasized
that acts of terrorism were criminal and unjustifiable, wherever and by whomsoever
committed, and regardless of their form, motive or origin. Delegations strongly
condemned the terrorist attacks which had taken place in New York, Washington, DC
and Pennsylvania on 11 September 2001, and which were characterized as heinous
crimes against the entire human civilization and democratic societies. It was
observed that the fight against terrorism required a global effort based on
international cooperation and international law, with due regard for human rights, and
that it must go hand in hand with the search for lasting solutions to the human
tragedies and political problems contributing to the instability which nurtured terrorist
groups. In addition to reporting various activities being undertaken at the national,
regional and international levels aimed at combating the scourge of terrorism,
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delegations expressed support for the role of the United Nations as the main
multilateral mechanism for mobilizing the international community in its fight against
terrorism. Delegations underscored the importance of the establishment of an
effective international legal regime, in line with Security Council resolutions 1368
(2001) of 12 September 2001 and 1373 (2001) of 28 September 2001, and recalled the
various statements made during the General Assembly debate on measures to
eliminate international terrorism, held from 1 to 5 October 2001. States were urged to
become parties to the existing sectoral anti-terrorism conventions, to the extent that
they had not already done so, including those elaborated within the framework of the
Ad Hoc Committee, and to fully implement all such instruments.

4.60 The Chairperson noted that delegations reiterated the urgency of adopting a
comprehensive convention on international terrorism with the aim of extending and
strengthening the existing legal regime against terrorism. He noted that there was
agreement that, in the light of the recent terrorist acts in the host country, it was of
vital importance that the Working Group should conclude its work on the
comprehensive convention with a view to its adoption at the current session of the
General Assembly. He pointed out that at the same time, concerns were expressed
regarding the effectiveness of a future comprehensive convention if it was not
universally accepted and if the underlying causes of terrorism were not addressed,
and that the view was expressed that consistency with existing norms of international
law, including those relating to international terrorism, was a necessary precondition

for such universal acceptance.

4.61 Support was expressed for the draft text of the comprehensive convention
which was considered to be a solid basis for discussion. The hope was also
expressed that all delegations would demonstrate the necessary political will and
commitment, in a spirit of cooperation, so as to resolve outstanding issues. He said
that with respect to the scope of the convention, several speakers favoured its broad
application, and suggestions were made, inter alia, to include in the list of offences
within the coverage of the convention terrorism in all its forms and manifestations,
terrorist threats, acts causing serious damage to the environment and economy, as
well as various derivative offences such as the undertaking of preparatory acts. It
was also suggested that the acts of armed forces of States should not be excluded
from the scope of the convention. Conversely, the view was expressed that the
convention should not duplicate the provisions of the Charter of the United Nations or
other norms of international law governing the conduct of States or replace the norms
of international humanitarian law applicable to armed conflicts. It was observed that
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the main objective of the Working Group should be to further develop international
rules concerning individual liability for terrorist crimes so that the perpetrators of
such crimes could be brought to justice throughout the world.

4.62 The Chairperson explained that support was expressed for the approach taken
in the draft text, ie opting for an operational definition of the perpetration of terrorist
acts rather than attempting to define the phenomenon of terrorism. He noted
however, that others, in calling for a more comprehensive and exhaustive definition,
pointed to some of the shortcomings of the draft text, for example that the proposed
definition did not sufficiently cover certain offences and means for their commission,
and that it failed to provide for the liability of legal persons. It was also suggested that
the definition should be formulated in clear and specific terms so as to avoid
ambiguity, politically motivated interpretations and selective application of the
convention. The concern was expressed that the terms used for defining offences
within the meaning of the convention were excessively broad, allowing for the
criminalization of activities which otherwise would not have been considered to be a
violation of international law. Several delegations insisted that the convention should
unequivocally distinguish terrorism from the legitimate struggle in the exercise of
self-determination and independence of all peoples under foreign occupation.

4.63 The Chairperson noted that support was expressed for the inclusion of a
provision clarifying the relationship of the comprehensive convention with existing
sectoral conventions. It was suggested that the comprehensive convention should
contribute added value to existing sectoral conventions by, inter alia, overcoming
their shortcomings, while preserving the achievements of those conventions. The
view was also expressed that the convention would be an important instrument in its
own right and should be sufficiently forward-looking, so as to provide more efficient
ways of combating existing and new forms of terrorism. He said that it was suggested
that the convention should provide for an effective mechanism for cooperation among
States in order to bring to justice the perpetrators of terrorist acts. In particular, it was
observed that States should ensure the apprehension and prosecution or extradition
of such persons. States were also called upon to prevent abuse of the right of asylum
and not to provide refuge to persons involved in terrorist acts. It was reiterated that
political motivations should not constitute grounds for States to refuse requests for
extradition of the perpetrators. At the same time, it was noted that the relevant
provisions of the convention should be carefully drafted so as to conform with
universally recognized human rights and the right of States to grant asylum in
conformity with international law.
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4.64 Human Rights Watch said that it believes that it is crucial that the
Comprehensive Convention’s text uphold longstanding and universally-recognized
international human rights standards.! They recommended that the text should
include an operative provision that takes fully into account the context of international
humanitarian law and human rights law. They noted that it should be made clear that
nothing in the Comprehensive Convention should be construed as impairing,
contradicting, restricting or derogating from the provisions of the Universal
Declaration of Human Rights, the International Covenants on Human Rights and other
international instruments, commitments of human rights law, refugee law, and
international humanitarian law applicable to the specific situations and circumstances
dealt with by the convention. Human Rights Watch urged that Article 15 of the
Convention make specific reference to the binding principle of non-refoulement as
stipulated under the Refugee Convention, international customary law, the
Convention against Torture, and the European Convention on Human Rights. They
remarked that the right of a refugee not to be returned to a country where his or her
life or freedom would be threatened on account of her race, religion, nationality,
membership of a particular social group or political opinion, is the cornerstone of
international refugee protection. They explained that non-refoulement not only means
that a refugee cannot be sent to his country of origin, but also means that he cannot
be sent to any other country where his life or freedom is under threat.’

4.65 Human Rights Watch suggested that Article 7 should stipulate that all
measures must be adopted in accordance with relevant provisions of international
refugee and human rights law. Provisions already exist under international refugee
law to exclude certain individuals from international refugee protection. Individuals
are excludable under the Refugee Convention if there are serious reasons for
believing that they have committed certain kinds of acts. These provisions should be
sufficient to prevent organizers and perpetrators of terrorist acts and other serious
crimes from abusing the asylum system to enter a country.’

! See Human Rights Watch Commentary on the Draft Comprehensive Convention on Terrorism

October 17, 2001 http://www.hrw.org/press/2001/10/terrorcom1017.htm

Human Rights Watch said that the phrase “any manner whatsoever’ should prevent a
government from sending a refugee to a second country when it is known that the second
country intends to send the refugee to a third country where his life or freedom is threatened,
and where a government has not determined refugee status for a particular person, and is
considering sending that person to a place where his life or freedom is under threat, then that
government must first determine whether the individual concerned is a refugee before taking
any other action against him or her. They noted that the Refugee Convention clearly defines
those categories of individuals who should be excluded from international refugee protection.

They noted that the principle of non-refoulement has evolved beyond the Refugee
Convention. Article 3 of the 1984 Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment also stipulates that no State Party “shall expel, return



65

4.66 Human Rights Watch recommended in regard to Article 14 and expulsion of
refugees that the Article should contain language to ensure that any measures
regarding extradition are fully in compliance with international refugee protection
standards, in particular non-refoulement obligations. They were concerned that the
Article could undermine fundamental principles of non-refoulement and international
refugee protection. They explained that the Refugee Convention allows for the
expulsion of a refugee from a country of asylum to any country other than one where
his or her life or freedom would be threatened, but only if he or she is considered to
pose a serious danger to the security or community of that country, and that that
Convention allows states to expel a refugee on “grounds of national security or public
order,” but stipulates certain procedural guarantees must be applied in such cases.’
They said that it is important to note that the two exceptions provided in Article 33 (2)
only apply to impacts in the country of asylum and do not, for example, apply to a
past political crime that does not endanger the security of the country of asylum.
They noted that a government cannot, for example, agree to the extradition request for
a refugee who is not a danger to the host government’s community when honouring
that request would send the refugee to a place where her life or freedom would be
threatened.

4.67 In addressing the General Assembly on terrorism in New York on 1 October
2001 the United Nations Secretary- General ° remarked that it will be important to
obtain agreement on a comprehensive convention on international terrorism. He

noted that in the post-11 September era, no one can dispute the nature of the terrorist

(“refouler”) or extradite a person to another State where there are substantial grounds for
believing that he would be in danger of being subjected to torture, and when determining
whether there are such grounds, States should take into account all relevant considerations
including “the existence in the State concerned of a consistent pattern of gross, flagrant or
mass violation of human rights.” They stated that non-refoulement protections are also
provided under the 1951 European Convention for the Protection of Human Rights and
Fundamental Freedoms. Other international human rights standards clearly establish that
even an individual that does not benefit from refugee protection should not be returned to a
place where he or she would be subjected to torture or inhuman or degrading treatment or
punishment, summary or arbitrary execution, or prolonged arbitrary detention.

They pointed out that the decision to expel must be “reached in accordance with due process
of law” and “except where compelling reasons of national security otherwise require” the
refugee must be able to submit evidence to clear himself, to appeal to a competent authority
and receive legal representation, and have a reasonable period to seek legal admission into
another country.

The only instance under which a refugee who has not been excluded from refugee protection
under Article 1(f) can be returned to a country where his or her life or freedom is threatened, is
when Article 33(2) of the Convention applies.

His Excellency Mr Kofi Annan.
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threat, nor the need to meet it with a global response. He pointed out that there are
outstanding issues, which until now have prevented agreement on this convention,
and that some of the most difficult issues relate to the definition of terrorism. He
understood and accepted the need for legal precision, but considered that there is
also a need for moral clarity and that there can be no acceptance of those who would
seek to justify the deliberate taking of innocent civilian life, regardless of cause or
grievance. He noted that if there is one universal principle that peoples can agree on,
surely it is this. He said that even in situations of armed conflict, the targeting of
innocent civilians is illegal, as well as morally unacceptable, and yet, as he has stated
in two reports on the protection of civilians in armed conflict, civilian populations are
more and more often deliberately targeted, civilians having become the principal
victims of conflict, accounting for an estimated 75 percent of all casualties. He said
that this demands an increased attention to the civilian costs of conflict, and requires
Member States to live up to their responsibilities under international law and States
having to deal firmly with the reality of armed groups and other non-state actors who
refuse to respect common principles of human dignity.

4.68 Mr Anan considered that it is hard to imagine how the tragedy of 11 September
could have been worse, yet the truth is that a single attack involving a nuclear or
biological weapon could have killed millions. He noted that while the world was
unable to prevent the 11 September attacks, there is much that can be done to help
prevent future terrorist acts carried out with weapons of mass destruction. He pointed
out that the greatest immediate danger arises from. a non-state group -- or even an
individual -acquiring and using a nuclear, biological, or chemical weapon, and that
such a weapon could be delivered without -the need for any missile or any other
sophisticated delivery system. He said that in addition to measures taken by
individual Member States, the global norm against the use or proliferation of weapons
of mass destruction should be strengthened. He noted that this meant, among other

actions,

(a) redoubling efforts to ensure the universality, verification and full
implementation of key treaties relating to weapons of mass destruction,
including those outlawing chemical and biological weapons and the
nuclear non-proliferation treaty;

(b) promoting closer cooperation among international organizations
dealing with- these-weapons;

(c) tightening national legislation over exports of goods and

technologies needed to manufacture weapons of mass destruction and
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their means of delivery;
(d) and developing new efforts to criminalize the acquisition or use
of weapons of mass destruction by non-state groups.

4.69 The Secretary General also pointed out that controls over other types of
weapons that pose grave dangers through terrorist use need to be strengthened,
meaning that more must be done to ensure a ban on the sale of small arms to non-
state groups; making progress in eliminating landmines; improving the physical
protection of sensitive industrial facilities, including nuclear and chemical plants; and
increased vigilance against cyberterrorist threats.

4.70 It was reported on 31 January 2002 that completion of the comprehensive
international treaty on terrorism, to fill in many of the gaps left by the other sectoral
treaties on terrorism, hinged upon elusive agreement on an article covering who
would be entitled to exclusion from the treaty’s scope.' It was noted that Richard
Rowe who has been presiding over informal consultations on the treaty, said the few
other outstanding matters on the treaty would fall into place if divergent views could
be reconciled on wording concerning acts of “armed forces” or “parties” to a conflict,
on inclusion of a reference to foreign occupation, and also at issue in the same article
18 — on the treaty’s scope of application — was whether the activities of military
forces in exercise of their official duties should be “governed” by international law or
“in conformity” with it. It was noted that the majority of the treaty’s 27 articles were
preliminarily agreed upon at the Committee’s last two sessions, and, in addition to
article 18, still outstanding are the preamble, article 1 on a definition of phrases in the
draft convention, and article 2 on a definition of terrorism. Mr. Rowe reported that
some progress had been made on the preamble and article 1 but final positions would
depend on the outcome of article 18.

4.71 On 1 February 2002 it was reported that the Ad Hoc Committee concluded its
current session, and that finalizing a comprehensive international treaty on terrorism
that would fill in many of the gaps left by the other sectoral treaties on terrorism
depended primarily on the resolution of an article covering who would be entitled to
exclusion from the treaty’s scope.’ It was noted that the Chairman of the Committee
had earlier said that perhaps the time had come for delegates to be innovative and

: http://www.un.org/News/Press/docs/2002/L2992.doc.htm  “Agreement on comprehensive
international convention on terrorism ‘elusive’, ad hoc committee is told.”

2 http://www.un.org/News/Press/docs/2002/L2993.doc.htm “Finalizing treaty requires
agreement on ‘armed forces’, ‘foreign occupation’, Anti-Terrorism Committee told.”
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creative in exploring new approaches to find an acceptable compromise. It was noted
that the few other outstanding matters on the treaty would fall into place if the
divergent views could be reconciled on wording in article 18, concerning acts of
“armed forces” or “parties” to a conflict as well as whether a reference to foreign
occupation should be included., and whether the activities of military forces in
exercise of their official duties should be “governed” by international law or “in
conformity” with it. Still outstanding was the preamble, article 1 on a definition of
phrases in the draft convention and article 2 on a definition of terrorism. Some
progress had been made on the preamble and article 1 but final positions would
depend on the outcome of article 18.’

B. REGIONAL INSTRUMENTS ON TERRORISM

4.72 The Organisation of African Unity adopted the OAU Convention on the Prevention
and Combatting of Terrorism at the 35th Ordinary Session of the Assembly of Heads of State
and Government of the OAU on 13 July 1999. South Africa signed the Convention
immediately after adoption together with the following 30 countries:

Algeria, Benin, Botswana, Burundi, Chad, Comoros, Congo, Cote d’lvoire, Egypt,
Equatorial Guinea, Eritrea, Gabon, Gambia, Ghana, Guinea Bissau, Lesotho, Libya,
Madagascar, Mali, Mauritania, Mozambique, Namibia, Rwanda, Sahrawi Arab
Democratic Republic, Senegal, Sierra Leone, Swaziland, Tanzania, Togo and
Tunisia.

4.73 Member States of the OAU must now ratify the Convention in accordance with their
respective constitutional processes. The OAU Convention will enter into force upon receipt

of 15 instruments of ratification.

4.74 During the 35th Ordinary Session the Heads of State and Government of the OAU

3 It was also reported on the draft convention on the suppression of acts of nuclear terrorism

that discussions centred on the treaty’s scope, and that the Committee has recommended, in
its report on the session, that the Sixth Committee (Legal) consider establishing a working
group, preferably to be convened from 14 to 18 October, to continue to work, as a matter of
urgency, on the elaboration of a comprehensive convention, and to allocate appropriate time
for the continued consideration of the outstanding issues on the nuclear terrorism convention.
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also adopted the Algiers Declaration, which deals with a number of issues, including

terrorism, and quoted the following extract on terrorism, which reads as follows:

4.75

“We the Heads of State and Government of the Member States of the Organisation of African
Unity, meeting in Algiers, Algeria from 12 to 14 July 1999, solemnly declare as follows:

... terrorism, which is a transnational phenomenon, represents today a serious challenge to
the values of civilisation and a flagrant violation of human rights and fundamental freedoms. It
also poses serious threats to the stability and security of states and their national institutions
as well as to international peace and security. While reiterating our profound attachment to
the struggle waged by peoples for freedom and self-determination, in conformity with the
principles of international law, we call for an effective and efficient international co-operation
which should be given concrete expression, under the auspices of the OAU, through a speedy
conclusion of a Global International Convention for the Prevention and Control of Terrorism in
all its forms and the Convening of an International Summit Conference under the auspices of
the UN to consider this phenomena and the means to combat it. Africa wants to make its full
contribution by adopting its own Convention on this matter.”

The following definition of “terrorist act” is contained in the Convention:

“Terrorist act” means -

(a) any act which is a violation of the criminal laws of a State Party and which may
endanger the life, physical integrity or freedom of or cause serious injury or death to
any person, any number or group of persons or causes or may cause damage to
public or private property, natural resources, environmental or cultural heritage and is
calculated or intended to:

(i intimidate, put in fear, force, coerce or induce any government, body,
institution, the general public or any segment thereof, to do or abstain from
doing any act, or to adopt or abandon a particular standpoint, or to act
according to certain principles; or

(ii) disrupt any public service, the delivery of any essential service to the public or
to create a public emergency; or
(iii) create general insurrection in a State;
(b) any promotion, sponsoring, contribution to, command, aid, incitement,

encouragement, attempt, threat, conspiracy, organizing, or procurement of any
person, with the intent to commit any act referred to in paragraph (a) (1) to (iii).

In terms of the Convention, States Parties undertake to -

review their national laws and establish criminal offences for terrorist acts as defined
in this Convention and make such acts punishable by appropriate penalties
that take into account the grave nature of such offences;

consider, as a matter of priority, the signing or ratification of, or accession to, the
international instruments listed in the Annexure, which they have not yet
signed, ratified or acceded to; and

(c) implement the actions, including enactment of legislation and the
establishment as criminal offences of certain acts as required in terms of the
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international instruments referred to in paragraph (b) and that States have
ratified and acceded to and make such acts punishable by appropriate
penalties which take into account the grave nature of those offences;

notify the Secretary-General of the OAU of all the legislative measures it has
taken and the penalties imposed on terrorist acts within one year of its
ratification of, or accession to, the Convention.

States Parties also undertake to refrain from any activities aimed at organizing, supporting,

financing, committing or inciting to commit terrorist acts, or providing havens for terrorists,

directly or indirectly, including the provision of weapons and their stockpiling in their

countries and the issuing of visas and travel documents. States Parties must adopt any

legitimate measures aimed at preventing and combatting terrorist acts in accordance with

the provisions of this Convention and their respective national legislation, in particular, they

shall do the following:

(a)

(b)

(c)

(d)

(e)

(f)

(9)

(h)

prevent their territories from being used as a base for the planning,
organization or execution of terrorist acts or for the participation or
collaboration in these acts in any form whatsoever;

develop and strengthen methods of monitoring and detecting plans or
activities aimed at the illegal cross-border transportation, importation, export,
stockpiling and use of arms, ammunition and explosives and other materials
and means of committing terrorist acts;

develop and strengthen methods of controlling and monitoring land, sea and
air borders and customs and immigration check-points in order to pre-empt
any infiltration by individuals or groups involved in the planning, organization
and execution of terrorist activities;

strengthen the protection and security of persons, diplomatic and consular
missions, premises of regional and international organizations accredited to a
State Party, in accordance with the relevant conventions and rules of
international law;

promote the exchange of information and expertise on terrorist acts and
establish data bases for the collection and analysis of information and data on
terrorist elements, groups, movements and organizations;

take all necessary measures to prevent the establishment of terrorist support
networks in any form whatsoever;

ascertain, when granting asylum, that the asylum seeker is not involved in any
terrorist activity;

arrest the perpetrators of terrorist acts and try them in accordance with
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national legislation, or extradite them in accordance with the provisions of this
Convention or extradition treaties concluded between the requesting State
and the requested State and, in the absence of a treaty, consider facilitating
the extradition of persons suspected of having committed terrorist acts; and

establish effective co-operation between relevant domestic security officials and
services and the citizens of the States Parties in a bid to enhance public
awareness of the scourge of terrorist acts and the need to combat such acts,
by providing guarantees and incentives that will encourage the population to
give information on terrorist acts or other acts which may help to uncover such
acts and arrest their perpetrators.

States Parties must co-operate among themselves in preventing and combatting terrorist
acts in conformity with national legislation and procedures of each State in the following
areas:

. States Parties undertake to strengthen the exchange of information among
them regarding:

(a) acts and crimes committed by terrorist groups, their leaders and elements, their
headquarters and training camps, their means and sources of funding
and acquisition of arms, the types of arms, ammunition and explosives
used, and other means in their possession;

(b) the communication and propaganda methods and techniques used by the terrorist
groups, the behaviour of these groups, the movement of their leaders
and elements, as well as their travel documents.

. States Parties undertake to exchange any information that leads to:

(a) the arrest of any person charged with a terrorist act against the
interests of a State Party or against its nationals, or attempted to
commit such an act or participated in it as an accomplice or an
instigator;

(b) the seizure and confiscation of any type of arms, ammunition,
explosives, devices or funds or other instrumentalities of crime used to

commit a terrorist act or intended for that purpose.

. States Parties undertake to respect the confidentiality of the information
exchanged among them and not to provide such information to another State
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that is not party to this Convention, or to a third Party State, without the prior
consent of the State from where such information originated.

States Parties undertake to promote co-operation among themselves and to
help each other with regard to procedures relating to the investigation and
arrest of persons suspected of, charged with or convicted of terrorist acts, in
conformity with the national law of each State.

States Parties shall co-operate among themselves in conducting and
exchanging studies and researches on how to combat terrorist acts and to
exchange expertise in control of terrorist acts.

States Parties shall co-operate among themselves, where possible, in
providing any available technical assistance in drawing up programmes or
organizing, where necessary and for the benefit of their personnel, joint
training courses involving one or several States Parties in the area of control
of terrorist acts, in order to improve their scientific, technical and operational
capacities to prevent and combat such acts.

In respect of jurisdiction, the Convention provides that each State Party has jurisdiction over

terrorist acts as defined in Article 1, when -

(a)

(b)

(c)

the act is committed in the territory of that State and the perpetrator of the act
is arrested in its territory or outside it if this is punishable by its national law;
the act is committed on board a vessel or a ship flying the flag of that State or
an aircraft which is registered under the laws of that State at the time the
offence is committed; or

the act is committed by a national or a group of nationals of that State.

A State Party may also establish its jurisdiction over an offence when -

(a)
(b)

(c)

(d)

the act is committed against a national of that State; or

the act is committed against a State or government facility of that State
abroad, including an embassy or other diplomatic or consular premises,
including any other property, of that State;

the act is committed by a stateless person who has his or her habitual
residence in the territory of that State; or

the act is committed on board an aircraft which is operated by any carrier of
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that State; and
(e) the act is committed against the security of the State Party.

The Convention also addresses matters such as extradition, commissions rogatoire and
mutual legal assistance.
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CHAPTER 5

SPECIFIC LEGAL PROVISIONS IN SOUTH AFRICA PERTAINING TO
TERRORISM AND RELATED OFFENCES

There are a substantial number of statutory provisions that can, to a greater or lesser
extent, be used to
combat terrorism
and related
offences. These
are:

. the Internal Security Act, 1982 (Act No 74 of 1982);

. the Intimidation Act, 1982 (Act No 72 of 1982);

. the State of Emergency Act, 1997 (Act No 64 of 1997);

. the Arms and Ammunition Act, 1969 (Act No 75 of 1969);

. the Explosives Act, 1956 (Act No 26 of 1956);

. the Judicial Matters Amendment Act, 1998 (Act No 34 of 1998);

. the Criminal Law Amendment Act, 1992 (Act No 126 of 1992);

. the Regulation of Foreign Military Assistance Act, 1998 (Act No 15 of 1998);

. the Civil Aviation Offences Ac, 1972 (Act No 10 of 1972);

. the Merchant Shipping Act, 1957 (Act No 57 of 1957);

. the Diplomatic Immunities and Privileges Act, 1989 (Act No 74 of 1989);

. the Nuclear Energy Act, 1993 (Act No 131 of 1993);

. the Armaments Development and Production Act, 1968 (Act No 57 of 1968);

. the Non-Proliferation of Weapons of Mass Destruction Act, 1993 (Act No 87
of 1993);

. the Defence Act, 1957 (Act No 44 of 1957);

. the National Key Points Act, 1980 (Act No 102 of 1980);

. the Protection of Information Act, 1982 (Act No 84 of 1982);

. the Civil Protection Act, 1977 (Act No 67 of 1977);

. the Regulation of Gatherings Act, 1993 (Act No 205 of 1993);

. the Films and Publications Act, 1996 (Act No 65 of 1996);

. the Riotous Assemblies Act, 1956 (Act No 17 of 1956) and;

. the Interception and Monitoring Prohibition Act, 1992 (Act No 127 of 1992);

. the Financial Intelligence Centre Act, 2001 (Act No 38 of 2001).

Internal Security Act, 1982 (Act no 74 of 1982) Terrorism
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Section 54(1) of the Internal Security Act, 1982 (Act No 74 of 1982)provides as
follows:

“Any person who with intent to -

(a) overthrow or endanger the State authority in the Republic;

(b) achieve, bring about or promote any constitutional, political, industrial, social or economic aim
or change in the Republic; or

(c) induce the Government of the Republic to do or to abstain from doing any act or to adopt or to

abandon a particular standpoint;

in the Republic or elsewhere -

(i) commits an act of violence or threatens or attempts to do so;

(ii) performs any act which is aimed at causing, bringing about, promoting or contributing towards
such act or threat of violence, or attempts, consents or takes any steps to perform
such act;

(iii) conspires with any other person to commit, bring about or perform any act or threat referred to

in paragraph (l) or act referred to in paragraph (ii), or to aid in the commission,
bringing about or performance thereof; or

(iv) incites, instigates, commands, aids, advises, encourages or procures any other person to
commit, bring about or perform such act or threat,

shall be guilty of the offence of terrorism and liable on conviction to the penalties provided for by law for the
offence of treason.”

The offence of terrorism is widely framed and includes any act of violence committed with
the specified intent. Although the present offence is therefore intended to cover a broad
spectrum of classical acts of terrorism, such as bombings and attacks with fire-arms, it is
doubted whether section 54(1) sufficient to combat all instances of modern day terrorism. It
excludes, for instance, international or transnational terrorism. Currently the required intent
must be directed at the Government of the RSA or the constitutional or political dispensation
in South Africa. South African citizens who, for example, murder, injure or kidnap a high-
profile US politician in view of USA hostilities towards Iraq, will therefore not be convicted of
terrorism in a South African court. The conduct element of the present definition of terrorism
is wide enough to fulfil our obligations in terms of the International Conventions on Terrorism.
What needs to be expanded however, is the element of intent to provide for violence/threats
of violence aimed at States, international organizations, persons or groups of persons other
than the South African Government or the South African constitutional dispensation. The
persons referred to above should include ordinary natural or juridical persons, as well as
heads of States and official representatives or officials of States. The trend in other
countries is to create, apart from general offences, specific offences related to the specific

obligations in terms of International Conventions.

Internal Security Act, 1982 (Act no 74 of 1982) Sabotage
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Section 54(3) deals with sabotage and provides as follows:

“Any person who with intent to -

(a)
(b)

(c)

endanger the safety, health or interests of the public at any place in the Republic;

destroy, pollute or contaminate any water supply in the Republic which is intended for public
use;

interrupt, impede or endanger at any place in the Republic the manufacture, storage,
generation, distribution, rendering or supply of fuel, petroleum products, energy, light,
power or water, or of sanitary, medical, health, educational, police, fire-fighting,
ambulance, postal or telecommunication services or radio or television transmitting,
broadcasting or receiving services or any other public service;

endanger, damage, destroy, render useless or unserviceable or put out of action at any place
in the Republic any installation for the rendering or supply of any service referred to in
paragraph (c), any prohibited place or any public building;

cripple, prejudice or interrupt at any place in the Republic any industry or undertaking or
industries or undertakings generally or the production, supply or distribution of
commodities or foodstuffs; or

impede or endanger at any place in the Republic the free movement of any traffic on land, at
sea or in the air,

in the Republic or elsewhere -

0] commits any act;

(i) attempts to commit such act;

(iii) conspires with any other person to commit such act or to bring about the commission thereof
or to aid in the commission or the bringing about of the commission thereof;
or

(iv) incites, instigates, commands, aids, advises, encourages or procures any other person to

commit such act,

shall be guilty of the offence of sabotage and liable on conviction to imprisonment for a period not exceeding

twenty years.”

The present definition of sabotage, as contained in section 54(3) of the Internal Security Act,
1982, is sufficient to counter a broad spectrum of acts such as bombings, damage to, or the
destruction of property forming part of the public infrastructure. According to the present
provisions of section 54(3) it is required that the intent of the saboteur should be aimed at
the public interest or public service. The current provisions of section 54(3) do not require
that a saboteur must have the intention to harm the State per se. Acts of fear aimed at
organizations or individuals, such as the placing of a bomb in the residence of a diplomat,
will not qualify as an act of sabotage. It is proposed that all State or Government facilities
(South African and foreign) as well as private residences, such as the house of a
government representative or diplomat, that are situated in South Africa, be specifically
included in the Act. Such a provision should be in line with the Terrorist Bombing
Convention and Conventions relating to protection of diplomatic personnel, foreign
dignitaries, etc.
Intimidation Act, 1982 (Act no 72 of 1982) : Sections 1 & 1A:

Sections 1 and 1A of the Intimidation Act, 1982 (Act No 72 of 1982) read as follows:
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“Any person who -

1A

without lawful reason and with intent to compel or induce any person or persons of a particular
nature, class or kind or persons in general to do or to abstain from doing any act or to
assume or to abandon a particular standpoint -

(i) assaults, injures or causes damage to any person; or
(i) in any manner threatens to kill, assault, injure or cause damage to any person or persons of a
particular nature, class or kind; or

acts or conducts himself in such a manner or utters or publishes such words that it has or they
have the effect, or that it might reasonably be expected that the natural and probable
consequences thereof would be, that a person perceiving the act, conduct, utterance
or publication fears for this own safety or the safety of his property or the security of
his livelihood, or for the safety of any other person or the safety of the property of any
other person or the security of livelihood of any other person shall be guilty of an
offence and liable on conviction to a fine not exceeding R40 000 or to imprisonment
for a period not exceeding ten years or to both such fine and such imprisonment.

Any person who with intent to put in fear or to demoralize or to induce the general public, a
particular section of the population or the inhabitants of a particular area in the
Republic to do or to abstain from doing any act, in the Republic or elsewhere -

(a) commits an act of violence or threatens or attempts to do so;

(b) performs any act which is aimed at causing, bringing about, promoting or contributing towards
such act or threat of violence, or attempts, consents or takes any steps to
perform such act;

(c) conspires with any other person to commit, bring about or perform any act or theat referred to
in paragraph (a) or act referred to in paragraph (b), or to aid in the
commission, bringing about or performance thereof; or

(d) incites, instigates, commands, aids, advises, encourages or procures any other person to
commit, bring about or perform such act or threat,

shall be guilty of an offence and liable on conviction to a fine which the court may in its discretion
deem fit or to imprisonment for a period not exceeding 25 years or to both such fine
and such imprisonment.”

Sections 1 and 1A of the Intimidation Act, 1982 can be an effective tool to combat acts of
terrorism. It is suggested that the element of intent of these provisions be expanded to
make provision for intimidation of South African or foreign Governments and organizations.

OTHER LEGISLATION AIMED AT THE REGULATION OF FIREARMS,

EXPLOSIVES, AMMUNITION & OTHER MEASURES TO COUNTER ACTS OF

TERROR OR VIOLENCE
There are a large number of statutes aimed at the regulation and of control weapons,
firearms, explosives and ammunition that can be utilised to suppress or prevent to acts of
terrorism. There are also effective measures on the Statute book ranging from the
safeguarding of South Africa’s borders to so-called “hate speech” provisions, that can be
utilised to combat large scale or isolated terrorist attacks. These provisions will be briefly
discussed infra.
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The Arms and Ammunition Act, 1969 (Act No 75 of 1969) prohibits the possession,
manufacturing and sale of firearms and ammunition without a permit/licence. Control over
firearms is exercised by means of a central firearms register. The Department for Safety and
Security is presently engaged in the adoption of a Fire Arms Control Act.!

The Explosives Act, 1956 (Act No 26 of 1956), prohibits the possession, sale and
manufacturing and use of explosives without a permit. An Inspector of Explosives
and his personnel regularly inspects the use of explosives by the mining and other
industries where the use of explosives is necessary. This Act is presently being
reviewed by the Department for Safety and Security.

Other matters which relates to terrorism, are the provision of paramilitary training and
the issue of recruiting and training of mercenaries and providing military assistance
to foreign countries by e.g. private security companies. Section 199(2) of the
Constitution of the Republic of South Africa, 1996 (Act No 108 of 1996), provides that
the South African National Defence Force is the only military force in the Republic.
Section 199(3) further provides that armed organizations or services may only be
established in terms of national legislation.

Section 13 of the Criminal Law Second Amendment Act, 1992 (Act No 126 of 1992),
prohibits any person -

. from taking part in the control, administration or management of any
organization;

. from organizing, training, equipping or arming members or supporters of any
organization; or

. from undergoing training in any organization,

if the members or supporters of that organization are organized, trained, equipped or armed
in order to usurp some or all of the functions of the Police or the Defence
Force.

In practice, the provisions of section 13 proved to be of little value because of the
specific intent, namely usurpation of police or defence force functions, that has to be
proved. This loophole will be closed if section 54 is broadened.

! See http://www.geocities.com/CapitolHill/Lobby/3743/FirearmsBillBeforeNCOP.pdf
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An amendment to the Criminal Law Second Amendment Act, 1992 has recently been
enacted to expand the prohibition on para-military training. In terms of this
amendment, contained in the Judicial Matters Amendment Act, 1998 (Act No. 34 of
1998), no person may train any other person or undergo training in the conducting of
military or paramilitary training or in the construction, manufacture or use of any
weapon, ammunition or explosives for purposes of endangering life or causing
serious damage to property, promoting political objectives or for military or
paramilitary purposes.

Section 16A of the Judicial Matters Amendment Act reads as follows:

“No person shall -

(@)

(c)

in any manner train any other person or undergo any training -

(i) in the conducting of any military, paramilitary or similar operation; or
(ii) in any tactical or other procedure applicable to, or required in, the preparation for any such
operation or the execution thereof;

instruct or train any other person or undergo any instruction or training in the construction,
manufacture or use of any weapon, ammunition, explosive or other explosive device -

(1) for the purpose of endangering life or causing serious damage to property;
(ii) for the purpose of promoting any political objective; or
(iii) for military, paramilitary or similar purposes;

assist in any instruction or training contemplated in this subsection, or equip any other person
who is so instructed or trained or intended to be so instructed or trained with any such
weapon, ammunition, explosive or explosive device or organize or employ two or
more such other persons, whether they are so equipped by him or her or not -

0] for the purpose of endangering life or causing serious damage to property;
(i) for the purpose of promoting any political objective; or
(iii) for military, paramilitary or similar purposes.”

Section 16(2) exempts certain persons from the provisions of the Act. This exemption
applies to members of certain occupations, who undergo training as authorized under the
applicable Acts in terms of which they were appointed, and relates to the exercise by such
persons of their official and lawful duties as performed in terms of the Constitution or any
other law. The following persons are, amongst others, exempt from these provisions:

Members of the South African National Defence Force, any reserve, corps or service
as established under the Defence Act, 1957 (Act No. 44 of 1957).

Members of the South African Police Service and municipal police services as
established under the South African Police Service Act, 1995 (Act No. 68 of
1995).

Correctional officials of the Department of Correctional Services and other persons
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authorized to act in terms of the Correctional Services Act, 1959 (Act No. 8 of
1959).

Employees of armament manufacturing factories, such as Denel, who manufacture
and distribute armaments under licence and in compliance with domestic
legislation.

Any person who lawfully undergoes training and instruction relating to explosive
devices under any law for the protection of persons or property.

Although section 16B of the Act, which makes provision for the offences and penalties, has
not been put into operation yet, it is foreseen that the legislation will put an end to
paramilitary training being received or provided in order to be used for political purposes.

Legislation regulating the provision of military assistance by private companies and citizens
to foreign countries has recently been put into operation.

The Regulation of Foreign Military Assistance Act, 1998 (Act No. 15 of 1998), regulates the
rendering of foreign military assistance by South African persons, both natural and juristic,
including citizens, permanent residents and foreign citizens rendering such assistance from
within the borders of the Republic of South Africa. This Act promotes the preclusion of South
African citizens in armed conflict, either nationally or internationally.

Foreign military assistance is defined in section 1 of the Act as follows:

“foreign military assistance” means military services or military-related services, or any attempt,

(@)

encouragement, incitement or solicitation to render such services, in the form of -
military assistance to a party to the armed conflict by means of -

i advice or training;

ii personnel, financial, logistical, intelligence or operational support;
personnel recruitment;

medical or para-medical services; or

v) procurement of equipment;

—aaas
<
-

security services for the protection of individuals involved in armed conflict or their property;

any action aimed at overthrowing a government or undermining the constitutional order,
sovereignty or territorial integrity of a state;

any other action that has the result of furthering the military interests of a party to the armed
conflict, but not humanitarian or civilian activities aimed at relieving the plight of
civilians in an area of armed conflict.”

The term “foreign military assistance” includes the following forms of conduct:

The rendering of military services;
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The attempt, encouragement, enticement or solicitation to render such services.

The rendering of military assistance may take the following forms:

Military assistance to a party involved in the armed conflict.

The supply of security services for the protection of individuals so involved or for the
protection of their property.

Any action aimed at overthrowing a government, undermining the constitutional
order, sovereignty or territorial integrity of a state.

Any other action that results in furthering the interests of parties involved in armed
conflict, excluding humanitarian aid aimed at alleviating the plight of
uninvolved civilians to such conflict.

The participation in mercenary activities is expressly prohibited in section 2. Section 3
prohibits the unauthorized rendering of foreign military assistance as outlined above.
Sections 3-7 prescribe the administrative formalities and criteria for the approval and
granting of authorization of foreign military assistance otherwise prohibited by the Act.

Section 9 provides for the extraterritorial application of the Act in respect of South African
citizens committing offences as set out in section 8 outside the Republic of South Africa.

Notwithstanding the approval and authorization of foreign military assistance in terms
of the Act,
section 11
empowers
the
Minister of
Defence, in
consultatio
n with the
NCACC
Committee
to exempt
any person
from  the
provisions
relating to
authorizati
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on in
section 4
and
approved
in section
5, subject
to such
condition
as the
Minister
may
determine.

The relevant South African legislation is the following:

The Armaments Development and Production Act, 1968 (Act No 57 of 1968) and

its implementing regulations

Parliament is currently considering the National Conventional Arms Control Bill> The

2

The memorandum on the objects of the Conventional Arms Control Bill, no 50 of 2000
explained the objects of the Bill as follows (the title was subsequently changed to the National
Conventional Arms Control Bill): (see http://www.polity.org.za/govdocs/bills/2000/b50-00.pdf)
1.1 Section 3(2)(1A) of the Armaments Development and Production Act, 1968 (Act No.
57 of 1968), authorises the Armaments Development and Production Corporation of South
Africa, Limited, to exercise control over the development, manufacture, acquisition, supply,
export or marketing of armaments. In terms of section 4C of that Act, the Minister of Defence
has particular powers in relation to the export, marketing, import, conveyance in transit,
development and manufacture of armaments. Section 4E of that Act provides for certain
offences in connection with those acts.

1.2 In August 1995 the Government approved the establishment of the National

Conventional Arms Control Committee (“the NCACC”) to provide a broad political oversight

over the transfer of conventional arms. It was also approved that until such time that the

relevant legislation was in place the Minister of Defence, on the advice of the NCACC, permits
all transactions relating to the sale and transfer of conventional arms.

2. The object of the Bill is therefore to give effect to the Government’s decisions by

formally providing for a system of control over transfers of conventional arms and associated

services that have evolved since the establishment of the NCACC in 1995.

3. Key proposals in the Bill are the following:

3.1 The Bill establishes the NCACC and set out its objectives.

3.2 The main function of the NCACC is the regulation and control over the transfer of
conventional arms.

3.3 Work incidental to the performance of the functions of the NCACC will be performed
by a secretariat consisting of administrative personnel and inspectors. Inspectors are
empowered to do routine inspections, to enter and search premises with or, under
certain circumstances, without a warrant and to seize any article or material that might
be relevant to a prosecution under the Bill.

3.4 Provisions of the Armaments Development and Production Act, 1968 (Act No. 57 of
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Minister of Defence controls the export, marketing, import, conveyance through the
Republic, development and manufacture of certain conventional defence material.’
Permits are administered by the Secretary for Defence, and the National Conventional
Arms Control Committee (NCACC) has been instituted to act in the interim as an
advisory body to provide political oversight with arms trade controls, vested in the
collective leadership of several Ministers.*

1968), now being covered by the Bill, are repealed.

See http://www.polity.org.za/govdocs/bills/2000/b50-00.pdf for the original text of the
Conventional Arms Control Bill and for the recommitted version of the National Conventional
Arms Control Bill see http://www.pmg.org.za/docs/2002/appendices/020625ncacbill.htm It
was reported that Education Minister Kader Asmal said that SA will not sell arms to all comers
and countries violating human rights, and that he rejected claims that the National
Conventional Arms Control Bill did not provide for transparent reporting to Parliament. It was
noted that the Bill had been criticised during its progress through Parliament for failing to
provide transparent reports on arms sales to a parliamentary committee and therefore the
public. (See “SA will not sell arms to just anyone, says Asmal” 21 Aug 2002 Business Day at
http://www.bday.co.za/bday/content/direct/1,3523,1156952-6078-0,00.html )

In its October 2000 report the Human Rights Watch was highly critical of South African
practices of arms export: (see
http://www.hrw.org/reports/2000/safrica/Sarfio00.htm#P107_14776)

“The South African government has made remarkable strides in transforming its arms export
policy since the African National Congress (ANC) assumed power following multiracial
elections in April 1994. Nevertheless, in important respects, the transformation of the arms
control regime in South Africa is incomplete. In practice, the government's arms export
decisions have not consistently reflected the ethical principles and policies that it has
proclaimed. Much remains to be done, therefore, to institutionalize and provide a statutory
backing for the framework set out in policy statements, and thereby to ensure that the
guidelines are as strong in practice as they are in principle. . . .

Human Rights Watch acknowledges the remarkable progress made by South Africa in
adopting a set of human rights friendly policies in relation to arms transfers. At the same time,
it believes that the South African government must urgently address the inconsistencies that
have emerged between its arms export policies and practices, and deny all human rights
abusers its weapons, the tools with which such abuses have been committed. In particular,
Human Rights Watch believes four areas need attention. To help ensure that the rights its
citizens enjoy in their own country are not assaulted elsewhere in the world, South Africa

should:
B. establish a statutory framework for the current system of arms export control
and associated policy commitments;
C. strengthen the capacity of government officials to provide human rights input
into the process of decision making;
D. increase the involvement of parliament and civil society in decisions relating
to arms exports;
E. make a greater commitment to full transparency.”
4 Note the following recommendations the Human Rights Watch made to the South African
Government:
B. Repeal the Armscor Act of 1968, and adopt new legislation inclusive of all the NCACC

policy guidelines, principles, control measures, and mechanisms also defined in the
White Paper on Defence and the subsequent White Paper on Defence Related
Industries. The new legislation should include explicit provisions regarding the role of
the NCACC chairperson, who should continue to be a cabinet level minister with no
direct interest in the arms trade. It also should unify oversight of the arms trade under
a single organization and ensure that the customs agency is granted membership in
this body.
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1ough the NCACC did not exist in 1968 when the Act was promulgated, this now forms the most

C.

In the interim, strictly adhere to the principles, control measures, and mechanisms
contained in the White Paper on Defence and the White Paper on Defence Related
Industries.

Create an inspectorate general for defense-related industries with the clear mandate
to ensure that all levels of the NCACC process are subject to independent scrutiny
and are conducted strictly in accordance with the principles, policies, and guidelines
of the NCACC, and the above-mentioned white papers. The inspectorate should also
report regularly to the appropriate parties and parliamentary oversight bodies, as
called for in the White Paper on Defence and the White Paper on Defence Related
Industries, and monitor implementation of legislation (the Conventional Arms Control
Bill) that, once adopted, is expected to provide a legal framework for South Africa's
arms trade controls.

Ensure that any arms transfers resulting from South Africa's participation in joint
licensing and co-production agreements between South African companies and
foreign partners strictly adhere to arms export criteria regarding human rights.

Train human rights experts in the Department of Foreign Affairs and the customs
agency to better understand the connection between human rights, international
humanitarian law, and the arms trade.

Report in full to the UN Register of Conventional Arms, without any reservation
pertaining to client confidentiality.

Provide the quantities and detailed descriptions of type of weapons in annual reports
and statistics currently published by the Directorate of Conventional Arms Control.
Report all completed transfers, irrespective of client confidentiality considerations.
Grant parliament prior oversight of arms transfers, especially when these are directed
to recipients with a record of human rights abuses.

Publish the list of countries to which weapons transfers are proscribed.

Consult the South African Human Rights Commission about the human rights
implications of arms transfers.

Make public those demarches issued by the government of South Africa against
weapons recipients who have violated commitments not to divert or re-export
weapons without authorization. In each case, also make public details of any
responses and release a statement indicating the government's commitment to bar
further weapons transfers to the named recipient.

Work with other governments to develop standardized and difficult-to-forge end-user
documentation, building on an effort initiated by Southeast European governments in
December 1999.

Prosecute violators of national and international arms trade regimes, particularly of
U.N. arms embargoes. Prohibit convicted violators from engaging in arms transfers.
Publish a list of companies, individual brokers, and/or countries barred from arms
trade activities.

Adopt nationally and promote at the international level adoption of a binding code of
conduct on arms transfers that would prevent violators of human rights and
international humanitarian law from receiving weapons. The code should also include
a prohibition against trade in weapons with governments and military forces that deny
access to humanitarian organizations and to governments and military forces that
deny access to human rights monitors.

Promote a regional register for small arms and light weapons production, import, and
export, and support the creation of an international register for such weapons.

Include arms trade issues in the periodic foreign policy reviews held by the
Department of Foreign Affairs.

Adopt legislation to ensure that legal constraints on access to information do not
unduly limit transparency and public accountability with regard to arms transfers.
Explicitly authorize legal challenges to the implementation of such regulations,
including when information about arms-related transactions is required to
demonstrate a breach of applicable law. Extend the provisions of the Promotion of
Access to Information Act to the activities of arms trade control bodies, including the
NCACC.
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important conventional arms control body in South Africa.

Government control of armaments and related equipment is effected at national level
in five separate areas. Each area has its own set of enabling legislation and resulting
structures. The areas of government control at national level are:

Conventional armaments;

Weapons of Mass Destruction and Dual-use items;
Firearms, Ammunition and Teargas;

Explosives;

Nuclear Related Technology.

The National Conventional Arms Control Committee (NCACC) evaluates, against
national considerations, applications for the research, development, manufacturing,
marketing, contracting, export, import and transit of armaments. The purpose of the
National Conventional Arms Control Committee is to exercise political control over
arms trade and transfers. The functions of the National Conventional Arms Control
Committee include the implementation of management and control processes to
register companies that manufacture and develop armaments; to prescribe rules and
criteria to effect conventional arms control and the rendering of services related to
conventional arms; to regulate the transfer of armaments through the authorisation of
permits and to conduct investigations into any trade relating to conventional arms or

services.

Non-Proliferation of Weapons of Mass Destruction Act, 1993 (Act No 87 of
1993) and its implementing regulations

This Act is administered by the Department of Trade and Industry., and a Non-Proliferation
Council (NPC) has been established which controls all imports, exports and transfers of
dual-use technologies, dual-use materials and dual-use items that can be used in the
production and operation of weapons of mass destruction (i.e. Chemical, Biological and
Nuclear weapons as well as delivery systems for such weapons) as defined by the Chemical
Weapons Convention, the Bacteriological Weapons Convention, the Nuclear Non-
Proliferation Treaty and the Missile Technology Control Regime.

The Nuclear Energy Act, 1999 (Act No 46 of 1999)

The Nuclear Energy Act provides that no person, organisation or body may be in possession

of special nuclear material, restricted material, uranium hexafluoride, nuclear fuel,
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nuclear-related equipment and material, or may acquire, use or dispose of any source
material, import any source material into the Republic, or process, enrich or reprocess,
acquire or import, use or dispose of any special nuclear material or restricted material,
process, enrich or reprocess any special nuclear material, or acquire any restricted material.
The Minister of Mineral and Energy Affairs is empowered to control the possession of or
acquisition or import or export of specified nuclear-related material and equipment. (See
discussion in Chapter 4 above on this Act and the relevant international instruments on this

issue.)

State of Emergency Act, 1997 (Act No.64 of 1997)

The State of Emergency Act provides for the declaration of a state of emergency in SA. This
Act can be used to combat acts of terrorism if, according to section 37 of the Constitution,
“the life of the nation is threatened by war, invasion, general insurrection, disorder, natural
disaster or public emergency; and the declaration is necessary to restore peace and order.”

Defence Act, 1957 (Act No. 44 of 1957)

Chapter X of the Defence Act contains various provisions pertaining to the combatting of
terrorism. This includes the mobilization of the Citizen Force, the Reserve and commandos
for service in the prevention or suppression of terrorism (section 92), compulsory service
outside the RSA for the prevention or suppression of terrorism (section 95), the
safeguarding of the borders of the RSA for the prevention or suppression of terrorism
(section 99A), commandeering of buildings, vehicles, etc. for the prevention or suppression
of terrorism (section 100), censorship as well as the assumption of control over transport
systems for the prevention or suppression of terrorism (sections 101 and 102).

National Key Points Act, 1980 (Act No. 102 of 1980)

The National Key Points Act empowers the Minister of Defence to declare a place or area as
a National Key Point if it appears to the Minister that such place or area is so important that
its loss, damage, disruption or immobilization may prejudice the Republic, or whenever he or
she considers it necessary or expedient for the safety of the Republic or in the public
interest. The National Key Point Act also provides for the safeguarding of National Key
Points.

Protection of Information Act, 1982 (Act No. 84 of 1982)
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The Protection of Information Act contains provisions pertaining to prohibited places and
certain acts prejudicial to the security or interests of the Republic that could be used to
combat acts of terrorism. An example of the conduct that will be covered by this Act is the
terrorist who enters or inspects a military establishment with the aim to commit an act of
terror.

Civil Protection Act, 1977 (Act No 67 of 1977)

The Civil Protection Act empowered the Minister of Planning and Provincial Affairs to declare
a state of disaster if it appears to him that extraordinary measures are necessary to assist
and protect the Republic and its inhabitants and to combat civil disruption. The concept
“disaster” includes “ any consequences arising out of terrorism . . . contemplated in the
Internal Security Act,1982.”

The Regulation of Gatherings Act, 1993 (Act No. 205 of 1993), Films and
Publications Act,1996 (Act No. 65 of 1996) and the Riotous Assemblies
Act,1956 (Act No. 17 of 1956)

All three the above Acts contain so-called “hate speech” provisions. Hate speech may be of
such a serious nature that it could encourage persons to act in a violent manner.

Section 8(5) of the Regulation of Gatherings Act, 1993 prohibits persons present at a
gathering or demonstration to incite hatred of other persons on account of differences in
culture, race, sex, language or religion. Section 8(6) of the same Act also prohibits persons
present at a gathering or demonstration to “perform any act or utter any words which are
calculated or likely to cause or encourage violence against any person or group of persons”

The Films and Publications Act, 1996 contains a prohibition on the distribution of publications
and films and the presentation of public plays which “incites to imminent violence or
advocates hatred that is based on race, ethnicity, gender or religion, and which constitutes
incitement to cause harm.”

Section 17 of the Riotous Assemblies Act, 1956 reads as follows:

“A person shall be deemed to have committed the common law offence of incitement to public violence if, in

any place whatever, he has acted or conducted himself in such a manner , or has spoken or
published such words, that it might reasonably be expected that the natural and probable
consequences of his act, conduct, speech or publication would, under the circumstances, be
the commission of public violence by members of the public generally or by persons in whose
presence the act or conduct took place or to whom the speech or publication was addressed.”

Interception and Monitoring Prohibition Act,1992 (Act No. 127 of 1992)
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In terms of section 3 of the Interception and Monitoring Prohibition Act, a judge may issue a
direction for the interception of mail or the monitoring of conversations by means of a
monitoring device if he or she is convinced that “the security of the Republic is threatened or
that the gathering of information concerning a threat to the security of the Republic is
necessary.”

In practice, the designated judge will also issue a direction for interception or
monitoring if a “serious offence”has been or is being or will probably be committed.“
Serious offence” is defined in the Act and will include the common law offences of treason,
murder, culpable homicide and public violence that may be applied to combat acts of
terrorism.

Other Acts that have already been dealt with in Chapter 4, above, are the following:

Civil Aviation Offences Act, 1972 (Act No. 10 of 1972);

Merchant Shipping Act, 1957 (Act No. 57 of 1957);

Diplomatic Immunities and Privileges Act, 1989 (Act No. 74 of 1989) and
Nuclear Energy Act, 1999 (Act No. 46 of 1999).

The Financial Intelligence Centre Act, 2001 (Act 38 of 2001)

The principal objective of the Financial Intelligence Centre Act is to assist in the identification
of the proceeds of unlawful activities and the combating of money laundering activities. The
other objectives of the Financial Intelligence Centre (FIC) are —

to make information collected by it available to investigating
authorities, the intelligence services and the South African Revenue Service
to facilitate the administration and enforcement of the laws of the Republic;

to exchange information with similar bodies in other countries

regarding money laundering activities and similar offences.

To achieve its objectives the Financial Intelligence Centre (FIC) must —

Parliament is presently considering amendments to this Act. This Act will in all likelihood be
replaced by the Interception and Monitoring Act.
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process, analyse and interpret information disclosed to it, and obtained by it;
inform, advise and cooperate with investigating authorities, supervisory
bodies, the South African Revenue Service and the intelligence services;
monitor and give guidance to accountable institutions, supervisory bodies and
other persons regarding the performance by them of their duties and their
compliance with the provisions of the Act;

retain information in the manner and for the period required by the Act.

The Act imposes a duty on accountable institutions to identify their clients. Institutions must
keep records of business relationships and transactions. The Act prescribes the periods for
which records must be kept, access to records, and prescribes the reporting duties of
institutions. Institutions must report cash transactions above a prescribed limit to the FIC.
Institutions must also report to the FIC suspicious and unusual transactions. The Act also
contains provisions on search, seizure and forfeiture of cash and property. A judge is also
empowered to make monitoring orders whereby accountable institutions are ordered to
report to the Centre all transactions concluded by a specified person. Such an order may be
given if there are reasonable ground to suspect that —

that person has transferred or may transfer the proceeds of unlawful
activities to the accountable institution; or

that person is using or may use the accountable institution for money
laundering purposes; or

that account or other facility has received or may receive the proceeds
of unlawful activities or is being or may be used for money laundering
purposes.

Such an order in terms lapses after three months unless extended. An order may be
extended for further periods not exceeding three months. The Act says that “money
laundering” or “money laundering activity” means an activity which has or is likely to have the
effect of concealing or disguising the nature, source, location, disposition or movement of the
proceeds of unlawful activities or any interest which anyone has in such proceeds.
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F. COMMON LAW

Apart from statutory provisions, the South African common law can in many instances also
be applied to combat terrorism, e.g. in cases where it is difficult to prove the specific intent
required by statutory provisions. For this reason the statutory offences of terrorism, and, to a
lesser extent, sabotage have rarely been heard by the South African Courts after 1994.

Common law crimes that have been and could be used to combat acts of terrorism are the
following:

Treason;

Murder;

Arson;

Culpable homicide;
Malicious injury to property;
Kidnapping.
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CHAPTER 6
A. United Kingdom (UK)

(a) Introduction

6.1 The Terrorism Act of 2000 came into operation in the United Kingdom on 19
February 2001.! The events which took place on 11 September 2001 in America
however also lead to the UK government announcing in October 2001 that new
powers of detention, tighter airline security and lengthy jail sentences for inciting
religious hatred were among a package of anti-terrorism measures to be introduced.
The Anti-Terrorism, Crime and Security Bill was introduced into the House of
Commons on 12 November 2001. It was explained that the purpose of this Bill is to
strengthen legislation in a number of areas to ensure that the Government, in the light
of the new situation arising from the September 11 terrorist attacks on New York and
Washington, have the necessary powers to counter the increased threat to the UK’

See “Civil groups protest terror laws” The Times Monday February 19 2001
http://www.thetimes.co.uk/article/0,,2-87481,00.html

It was pointed out that under the new law, organisations such as the Palestinian organisation
Hamas and the Islamic group Hezbollah could be outlawed. Cyber-terrorists who hack into
computers to undermine governments or threaten lives are also targeted. The Act allows
ministers to add groups to a list of proscribed organisations, which currently includes Irish
terror groups such as the IRA and the Ulster Volunteer Force. Groups which could be
banned include the Tamil Tigers of Sri Lanka, the Kurdistan People's Party (PKK) of Turkey
and the Palestinian Islamic Jihad. It was explained that once an organisation is on the list, it
is illegal to be a member of the group, support it financially, display its emblems or share a
platform with a member at a meeting of three or more people. Jack Straw, the Home
Secretary, said the new legislation strengthened civil liberties as well as increasing police
powers to clamp down on terrorism. He denied that moves to outlaw groups using Britain as
a base for terrorist action abroad could be seen as anti-Islamic, saying he was one of the
Government's leading campaigners against "Islamophobia". Although he would not say
which particular groups could be proscribed under the new powers, he insisted that they
would not be used to silence all protest. It was noted that Mr Straw told the BBC: "In this
country we have a very clear tradition by which people are fully entitled to engage in all kinds
of peaceful, sometimes very noisy, protest. They are not, and almost everybody accepts this,
entitled to engage in seeking to disrupt the way our democracy operates by violence." One
reason for introducing the new law was to strengthen the position of individuals by making the
law comply with the new Human Rights Act, he said.

Liberal Democrat home affairs spokesman Simon Hughes was reported to have said his party
had serious reservations about some parts of the legislation. Most worrying was the wide
definition of terrorism, which Mr Hughes believed could easily be used to stifle legitimate
protest. It was also noted that a Reclaim the Streets spokesman said: "Activists and other
campaigning groups are taking action to demonstrate that those working towards social and
environmental justice will not be deterred by this Act."

Paul Harris and Martin Bright “How the armada of terror menaces Britain” The Guardian
Unlimited Observer 23 December 2001
http://www.observer.co.uk/waronterrorism/story/0,1373,624278,00.html paint the following
picture in their article:

“Twenty ships have been linked to bin Laden - and any one of them could be sailing towards
our shores. A huge ship, packed with explosives or carrying a cargo such as oil or gas, docks
in the centre of a large city. It has been hijacked by terrorists and explodes. Thousands of
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civilians are killed. It sounds like sick fantasy - but so did bringing down the World Trade
Centre. . . . the hunt for at least 20 boats linked to Osama bin Laden, it is a prospect being
taken seriously. 'lt could make a terrible mess of a city and would be relatively easy to do,’
said David Cockcroft, general secretary of the International Transport Workers Federation. 'lt
is perfectly possible and there are clearly people who want to do it.'

Targets would be cities where large residential areas are sited near to docks, ideally docks
that carry gas or oil. ... Despite the bridges across the Thames, London would also be
vulnerable as large ships could easily penetrate as far as Canary Wharf - which has been the
target of IRA terrorist attacks. Terrorism experts believe the ships could even be fitted with
primitive radioactive 'dirty bombs' or hijackers could take over boats carrying nuclear or
chemical waste. Spies across the world are hunting the world's oceans for the flotilla of terror
ships, dubbed 'bin Laden's phantom fleet', that are suspected to have been chartered or
bought by people linked to the al-Qaeda terrorist network. They have been looking for them
since the end of September, working closely with international maritime organisations and
scouring log books and cargo registers to try to trace their movements. The ships' names are
known, but have not yet been disclosed out of a fear of forcing them into hiding.

The existence of the ships is a new chink in the armour of security precautions thrown up in
the wake of the 11 September attacks. In America strict regulations governing ship
movements near ports have been rushed into place. Ships must now give at least 96 hours'
notice before docking and the identity of every single member of crew must be passed on to
the security authorities.

However, that such a threat is now posed to the world's ports has not come as a surprise to
campaigners for reforms in the way the international shipping industry regulates itself. It is a
murky world of corruption, bribes, lawlessness and flags of convenience. It is an industry ripe
for penetration by hardened terrorist cells bent on finding new ways of wreaking havoc.
Central to the problem are the states that shipping firms use as flags of convenience. 'A lot of
the industry itself is based on quite a lot of corruption and deceit that fosters anonymity and
allows unscrupulous operators,' said Andrew Linnington of the National Union of Marine
Aviation and Shipping Transport Officers.

The world's largest fleets belong to the Bahamas, Panama and Liberia. Liberia alone
maintains a fleet of 1,557, despite the fact that it is a country devastated by civil war with a
barely functioning infrastructure. But, of course, the ships are registered on paper only. That
allows them to avoid taxes and other costs and lines the pockets of corrupt port officials. Tiny
island nations, such as the Marshall Islands and St Vincent & the Grenadines, also maintain
huge registries, having fleets much bigger than Britain or the United States. Industry sources
also point to the practice of 'flag-hopping', whereby ships will be taken off the registry of one
country at the first signs of a crackdown by authorities and re-registered under a different flag
with no threat.

Some countries' regulations are shockingly loose. In the case of Cambodia, ship owners can
even register their vessels online, meaning there is an absolute minimum of regulation. It
ensures that vetting of cargos and crews is kept to a minimum. Shipping sources say that
most boat owners often have little idea who is manning their vessels. On many badly-run
boats, crews are brought in from developing countries and paid low wages and housed in
poor conditions. It would not be hard to infiltrate them. Fake papers for boats and crew
members can also be bought and sold easily. Several investigations by industry bodies have
proved that licences for even senior crew members can be quickly obtained with no security
vetting. Cockcroft said that he bought a senior mate's licence from Panama for just $4,000
and two passport photos. 'l am not qualified for that, but it was easy,' he said. Piracy is also
endemic and on the rise. That raises the real possibility that al-Qaeda cells would not have to
infilirate a crew, but could simply hijack the boat, take it over and steer it to their target. It
would be a grim water-borne mirror image of the hijacked planes crashing into New York and
the Pentagon.

The International Maritime Bureau Piracy Reporting Centre has logged 253 attacks on ships
in the first nine months of this year. So dangerous is the Strait of Malacca, between Indonesia
and Malaysia, that many companies now refuse to send vessels there unarmed or without an
escort.

If hijackers took over a small private yacht it would be unlikely to come to the attention of the
authorities. It, too, could be turned into a floating bomb and piloted down rivers or through
docks and into large Western cities. Despite US naval patrols stopping traffic in the
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and that the measures are intended to:

oo Cut off terrorist funding;

oo Ensure that government departments and agencies can collect
and share information required for countering the terrorist threat;

oo Streamline relevant immigration procedures;

oo Tackle those who seek to stir up religious and racial hatred or
violence;

oo Ensure the security of the nuclear and aviation industries;

oo Improve the security of dangerous substances that may be

targeted or used by terrorists;

oo Extend police powers available to relevant forces;

oo Ensure that the UK can meet its European obligations in the area
of police and judicial co-operation and our international obligations to
counter bribery and corruption;

Mediterranean and Arabian waters, such craft could easily evade capture. They are already
widely used by international drug-smuggling rings and other criminal organisations.”
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oo Update parts of the UK's anti-terrorist powers.'

6.2 David Blunkett, the Home Secretary, told Members of Parliament he proposed
to bring forward an Emergency Anti-Terrorism Bill that would strike a balance
between respecting fundamental civil liberties and ensuring they are not exploited. It
was reported that he surprised MPs - and angered civil rights campaigners - by
proposing that Britain should suspend a vital article in the European Convention on
Human Rights in order to detain suspected terrorists without trial. Mr Blunkett
invoked Article 15 of the convention, which allows rights to be set aside in time of war
or other public emergency. These measures lead to concerns being raised also by
the organisation Human Rights Watch (HRW). HRW said that it is deeply concerned
that the measures included in the Bill contravene fundamental European and
international human rights guarantees. They explained that while they understand the
need to enhance internal security in the aftermath of the 11 September attacks in the

The Telegraph reported as follows: “Blunkett seeks powers to remove terrorist suspects”
Philip Johnston, Home Affairs Editor (Filed: 16/10/2001)

“Mr Blunkett said stronger powers were needed to remove suspected terrorists from the
country, while continuing to offer a safe haven to those genuinely fleeing persecution. "Our
moral obligation and love of freedom does not extend to offering hospitality to terrorists," he
said. But John Wadham, the director of Liberty, said: "We'd question whether the UK should
be seeking to withdraw in haste from commitments that over 40 other European countries
remain signed up to. "It also appears that the Government wants to do this as a means to
create internment - locking up people without any charge or trial, on the basis of mere
suspicion."

The emergency Bill will also include:

oo Laws to stop supporters based in Britain conspiring with terrorist groups
abroad or providing them with funds, goods or service. A requirement on air and
shipping companies to hand over passenger and freight information.

oo Powers allowing the Inland Revenue and Customs and Excise to share
information with the police.

o Tighter security at airports and on aircraft.

o Extra powers and wider jurisdiction for the Ministry of Defence police, British
Transport police and the police force of the Atomic Energy Authority.

o An extension of laws against inciting racial hatred to include religious hatred.
Maximum penalty increased from two years' jail to seven years.

oo Simpler and faster extradition of suspects and the rejection of asylum where

the applicant is considered a threat to national security. No judicial review of

deportation decisions made on national security grounds.
Oliver Letwin, the shadow home secretary, said the Conservatives supported the broad thrust
of the Government's proposals. "We wish to see changes in our law which will increase the
effectiveness of our domestic measures against terrorism," he said. But he cautioned the
Government not to rush the legislation through Parliament. "Too often in the past there has
been over-hasty legislation that has proved inoperable in practice," Mr Letwin added. In a
statement to the Commons, Gordon Brown, the Chancellor, said a new anti-terrorist finance
unit would be set up within the National Criminal Intelligence Service to cut off the funds to
terrorist organisations. The Treasury had frozen £63 million in 35 suspect bank accounts
using existing legislation. New laws would be brought forward to require banks and other
financial institutions to alert authorities to funds they suspect could have terrorist links.
Customs and Excise will be able to seize suspect funds and bureaux de change - often used
to launder money for criminals or terrorists - would face a new supervisory regime from next
month. "Those who finance terror are as guilty as those who commit it," said Mr Brown.”



92

United States and in the context of on-going armed conflict in Afghanistan, we are
dismayed by U.K. proposals that would permit the arbitrary detention of persons
suspected of terrorist activity, as well as the denial of the right to seek asylum, the
exclusion, and indefinite detention of certain individuals without adequate safeguards
contrary to the 1951 Refugee Convention. HRW considered that public statements by
the Home Secretary suggest that a public emergency was declared in the U.K. to
avoid compliance with certain human rights obligations—threatening basic rights in
the U.K. and providing a dangerous model for other states.

6.3 The Terrorism Act which was adopted in the UK in 2000 replaced the
Prevention of Terrorism (Temporary Provisions) Act 1989 (the PTA), the Northern
Ireland (Emergency Provisions) Act 1996 (the EPA) and the Criminal Justice
(Terrorism and Conspiracy) Act 1998. The adoption of the Terrorism Act was
preceded by an inquiry conducted by Lord Lloyd of Berwick. Lord Lloyd’s report of
inquiry concluded that there would be a continuing need for permanent United
Kingdom-wide legislation. He recommended changes to the definition of terrorism,
the powers to proscribe terrorist organisations and the powers of the police to
prevent acts of terrorism and to investigate and arrest those suspected of being
involved in terrorism. The UK Government agreed with Lord Lloyd that there would
be a continuing need for counter-terrorist legislation for the future, regardless of the
threat of terrorism related to Northern Ireland. It was believed that the time had come
to put that legislation onto a permanent footing. In his speech to the UN General
Assembly in September 1998 the British Prime Minister said:

"The fight against terrorism has taken on new urgency. The past year's global toll
includes Luxor, Dar es Salaam, Nairobi, Omagh and many others. Each one is a
reminder that terrorism is a uniquely barbaric and cowardly crime. Each one is a
reminder that terrorists are no respecters of borders. Each one is a reminder that
terrorism should have no hiding place, no opportunity to raise funds, no let up in our
determination to bring its perpetrators to justice.”

6.4 In its consultation paper entitled Legislating Against Terrorism* the UK
Government noted that Lord Lloyd of Berwick’s recommendations were predicated on
there being a lasting peace in Northern Ireland, and that there was no doubt that the
Belfast Agreement, endorsed by 71% of the people of Northern Ireland, and the
subsequent elections to the new Northern Ireland Assembly, would provide the
means to take Northern Ireland on the road to lasting peace. It was explained that

Legislation Against Terrorism A consultation paper Presented to Parliament by the Secretary
of State for the Home Department and the Secretary of State for Northern lIreland by
Command of Her Majesty December 1998.



93

while there would be obstacles along that road, the Government was committed to
making as early a return as possible to normal security arrangements. It was
explained that the proposals directed at Irish terrorism were designed to tackle what
was hoped and expected would be an ever diminishing threat. It was also said that
Irish terrorism forms only one element of the review, and that the UK Government was
committed to changing the climate in which terrorists operate. The Government
recognised that the threat from international terrorist groups (and to a lesser extent
other groups within the UK) meant that permanent UK-wide counter-terrorist
legislation would be necessary even when there is a lasting peace in Northern Ireland,
and it also recognised that proposals for new legislation must take account of the fact
that the nature of terrorism is ever changing with new methods and technologies
being deployed within and across national boundaries.

6.5 The consultation document noted that terrorism is a global threat and
international co-operation is essential to counter it. It was stated that lessons could,
and have been, learnt from the experience of other governments, and the UK and
other governments and their agencies would need increasingly to exchange
information and expertise in helping one another combat terrorism. It was said that
the UK in its Presidencies of the EU and G8 in 1998 has sought to encourage and
reinforce the importance of such co-operation so that international terrorists cannot
act with impunity. It was pointed out that the UK Government's aim was to create
legislation which is both effective and proportionate to the threat which the United
Kingdom faces from all forms of terrorism — Irish, international and domestic —
which is sufficiently flexible to respond to a changing threat, which ensures that
individual rights are protected and which fulfils the United Kingdom's international
commitments. The paper noted that the Government recognised that it is not easy to
strike the right balance in seeking to achieve these objectives.

6.6 The then Home Secretary Mr Straw made the following remarks on 14
December 1999 on the UK Terrorism Bill:

The Bill provides for permanent anti-terrorist powers for the police, other law
enforcement agencies and the courts. Let me first explain to the House why we judge
that such powers — powers additional to those of the general criminal law — are
needed.

Terrorism involves the threat or use of serious violence for political, religious or
ideological ends. It is premeditated, and aims to create a climate of extreme fear. While
the direct victims may be specific or symbolic targets, they may also be selected at
random. In any event, terrorism is aimed at influencing a wider target than its
immediate victims.

Although all crime to some degree plainly threatens the stability of the social and
political order, terrorism differs from crime motivated solely by greed in that it is
directed at undermining the foundations of government. It poses special difficulties for
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those of us who live in liberal democracies. Our sense of outrage is all the greater
because in such democracies the overwhelming majority of the population believe that
there are adequate non-violent means for expressing opposition and dissent. However,
we will have handed the terrorists the victory that they seek if, in combating their
threats and violence, we descend to their level and undermine the essential freedoms
and rule of law that are the bedrock of our democracy.

Under the previous Government, Lord Lloyd of Berwick carried out a detailed
inquiry into legislation against terrorism and reported to Parliament in October 1996.
He opened the third chapter of his report by complimenting Gearty and Kimbell's
publication "Terrorism and the Rule of Law". He said that the authors had identified
three general principles that should govern any code of laws designed to counter
violent subversion — equality of treatment before the law; fairness in application of the
law; and, respect for certain basic principles of human dignity.

In paragraph 3.1, Lord Lloyd went on to say:
‘Il favour the authors' approach in beginning from a set of principles, and these
seem to me perfectly sound as far as they go. But they are not sufficiently
descriptive for a review of this kind, so | have formulated my own as follows:

oo Legislation against terrorism should approximate as closely as
possible to the ordinary criminal law and procedure;
oo Additional statutory offences and powers may be justified, but

only if they are necessary to meet the anticipated threat. They must
then strike the right balance between the needs of security and the
rights and liberties of the individual;

oo The need for additional safeguards should be considered
alongside any additional powers;

oo The law should comply with the UK's obligations in international
law.’

In preparing the Bill, | have sought carefully to follow those four principles.
There is, however, a wider issue, particularly now, which is whether the threat of
terrorism today is such that it justifies any specific legislation. The counter-terrorist
legislation currently in force goes back to 1974, to the Prevention of Terrorism
(Temporary Provisions) Bill introduced into this House in late November of that year, a
week after the terrible bombings in Birmingham in which 21 people were killed and 180
injured. On Second Reading, the then Home Secretary, Roy Jenkins, said:
‘l do not think that anyone would wish these exceptional powers to remain in
force a moment longer than is necessary"” [Official Report, 25 November 1974;
Vol. 882, c. 642.]
To underline that, the powers in the Bill were subject initially not to yearly, but to six-
monthly review.
Despite the hope in 1974 that the need for counter-terrorist legislation would be short-
lived, those powers — with amendments and additions — remain in force a quarter of a
century later. In the interim, more than 2,000 people have died in the United Kingdom
as a result of Irish and international terrorism, and thousands more have been injured.
The toll would unquestionably have been greater without the anti-terrorist powers, and
above all without the courage and commitment shown by members of the police and
security forces over 25 years.

The Government have accepted the central conclusion and recommendation of Lord
Lloyd's inquiry: that even when what we judged to be a lasting peace had been
achieved, there would remain a requirement for specific counter-terrorist legislation. ...

In preparing the legislation, | have kept much in mind the four principles set out by
Lord Lloyd, and the need to act fairly and proportionately. The Bill is not intended to
threaten in any way the right to demonstrate peacefully — nor will it do so. It is not
designed to be used in situations where demonstrations unaccountably turn ugly.
Should any unlawful activities occur in such circumstances the powers available under
the ordinary criminal law will, as now, suffice.

Concern was expressed that the proposed 2001 legislation was meant to be an

anti-terrorist measure, but that instead it has been widened to a catch-all Bill
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embracing a wide category of run-of-the-mill criminals too.’ Criticism was also raised
that it is likely to become a much greater threat to Burglar Bill than any budding Bin
Laden acolyte in Britain. It was noted that no wonder that Amnesty, Liberty and other
civil rights groups were complaining. It was explained that it is not all bad news, and
that to his credit, David Blunkett has dropped his proposal to include widely drawn
conspiracy clauses, with their notorious scatter-gun reputation, from the Bill. There
was also a promised sunset clause: the new act would be reviewed and have to be
renewed every year, and there is a tightening of anti-bribery regulations. The Bill gave
British courts a new jurisdiction over UK companies behaving corruptly overseas,
although it contained a serious loophole by excluding foreign subsidiaries of British
companies. The most serious infringement of civil rights, it was pointed out,
remained the new internment proposal for the indefinite detention without trial of
suspected foreign terrorists.’ It is this provision which required the UK to declare a
state of emergency and opt out of article five of the European Convention on Human
Rights. It was noted that the home secretary was unable to come up with any credible
explanation of why the UK was pursuing this course when the other 42 member states
of the Council of Europe were not. It was suggested that parliament will need to stem
the erosion of civil rights across a much broader front. Other controversial aspects of
the Bill were also criticised from the outset: Internet service providers were to be

“Big Brother rides again: And freedom of information is delayed” The Guardian Monday
November 19, 2001 http://politics.guardian.co.uk/attacks/comment/0,1320,597312,00.html

Matthew Tempest “Blunkett plays down fears over anti-terror Bill” The Guardian Tuesday
November 13, 2001 http://politics.guardian.co.uk/attacks/story/0,1320,592690,00.html
The home secretary, David Blunkett, today pledged that Draconian new anti-terrorism
measures being introduced today would only be used against a "handful" of people. The new
Bill, which Mr Blunkett will present to MPs this afternoon, will enable the government to detain
indefinitely any foreign national suspected of terrorist activity. Despite cross-party support, it
has attracted the ire of both backbench Labour MPs and civil liberties groups. But Mr
Blunkett insisted today: "Because we are only talking about a handful of people we are not
threatening the civil liberties of this country, but we are ensuring those handful don't threaten
those civil liberties." Detention without trial would be limited to six months and would be used
only where deportation was impossible - often because suspects would face the death
penalty if sent home. Mr Blunkett said: "I find the contradiction very strange, namely that with
one breath people cry civil liberties, with the next breath they want to send people to almost
certain death in countries that would not allow them a fair trial of process of law." The anti-
terrorism, crime and security Bill includes measures to put the squeeze on terror groups'
funding, improve the sharing of information between security authorities and tighten loopholes
in asylum law. Mr Blunkett yesterday had to apply for an opt-out from the European
Convention on Human Rights to allow the Bill to include provisions for the detention without
trial of terror suspects. The opt-out comes into effect from today. The move was greeted with
horror by civil rights group Liberty, which is to launch a legal challenge against the government.
The shadow home secretary, Oliver Letwin, last night said the proposals were "flawed", while the
Liberal Democrat leader, Charles Kennedy, warned there would be no "blank cheque" of support. But
the prime minister, Tony Blair, insisted that a tightening of security was necessary to deal with the
increased threat from terrorists since September 11. He said: "We have got to remain vigilant and
make sure that our laws and processes give us the ability to deal with the threat against the liberty of
our own citizens."
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required to become a supporting arm of the police by retaining Internet and email
traffic details for 12 months to help not just terrorist inquiries but criminal
investigations too. It was noted that Ministers tried to introduce this measure in the
Regulation of Investigatory Powers Act in 2000 but were stopped by parliament. It
was also noted that similarly, another attempt is being made to erode Big Brother
safeguards that prevent government departments which have collected confidential
information on individuals for one purpose (tax, immigration) passing it on to another

and that this was also tried and rejected in the last parliament.

6.8 Concern was also expressed that new anti-terrorist measures agreed by EU
ministers will no longer need primary legislation, as this was said to be "time
consuming”. It was pointed out that protecting civil rights often is and that, for
example, the Europe-wide arrest warrant is supported, but that it is believed that
parliament must insist on maintaining vigilant scrutiny of such measures. It was
noted that new shackles on the media - including a ban on reporting the transport of
nuclear materials - will be reinforced by the delay in the introduction of the Freedom
of Information Act, a reform which has been promised for 25 years has been deferred
by a further and unacceptable four more years.

6.9 The emergency anti-terrorist legislation was expected to be made
retrospective, so action can be taken to detain indefinitely suspected terrorists
already living in Britain.” It was reported that the home secretary, has dropped plans
to include in the Bill a much more widely drawn conspiracy law that would have made
it a criminal offence to train, engage in communication networks with, or provide
goods and services to, known terrorists. It was explained that the measure would
have enabled the police to charge, for example, a flying school instructor who trained
a suicide bomber as a pilot. It was pointed out that the shadow home secretary,
Oliver Letwin, offered his party's reluctant support while warning that the new form of
internment would make Britain an even bigger target for terrorist attacks. It was said
that the Liberal Democrat leader, Charles Kennedy, warned that his party's support
was not "a blank cheque for any draconian constraint on civil liberties". He hinted
that the legislation would face a rough ride in the House of Lords if it came without
"sunset clauses" which would ensure it lapsed if Members of Parliament did not make
the effort of renewing it every year.

6.10 The Bill was expected to include retrospective clauses so that action can be

Alan Travis “Suspects already in UK face detention: Blunkett seeks retrospective measures”
The Guardian Tuesday November 13, 2001
http://politics.guardian.co.uk/attacks/story/0,1320,592470,00.html
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taken against suspected terrorists already in Britain whose unresolved applications
for asylum have enabled them to remain, and not just against those picked up at
airports on arrival. It was said that the Egyptian government in particular has made
allegations about several individuals alleged to have been involved in the Luxor
tourist massacre and the assassination of a former Egyptian prime minister who fall
into this category. The misgivings of some opposition and Labour politicians over
particular clauses, especially the indefinite detention of suspected foreign terrorists
who cannot be deported back home or to safe third countries, was noted and it was
predicted that it will spark considerable debate.

6.11 It was also reported that Mr Blunkett laid before parliament and the European
court of human rights in Strasbourg a "designated derogation order”, which is an
official declaration that the events of 11 September 2001 and Britain's involvement in
the war in Afghanistan mean that there is a "threat to the life of the nation” which
justifies such emergency measures. It was noted that the derogation order began the
process of suspending the operation of article five of the European convention on
human rights, which prevents the indefinite detention of suspected terrorists and that
Members of Parliament would be asked to vote to confirm the decision. This measure
met, however, strong opposition in the House of Lords.’ It was noted that views were

See Patrick Wintour “MPs savage terror Bill: Both houses keep up pressure to dilute
legislation as angry Blunkett gives ground” The Guardian Tuesday November 20, 2001
http://www.guardian.co.uk/ukresponse/story/0,11017,602298,00.html
David Blunkett, the home secretary, was under severe pressure to dilute his emergency anti-
terrorism Bill last night after 10 Labour MPs joined a 74-vote cross-party revolt against his
plans to rush the Bill through the Commons in just three days. When the Bill got its second
reading after a stormy six-hour Commons debate, the government got a 458-5 vote majority,
with four Labour MPs and one Tory . . . voting No, backed by two Tory tellers . . . But when
the motion to subject detailed debate on the Bill to a tight timetable - completed by next
Monday - was voted on, 74 MPs demanded extra time. . . . Under a hail of criticism in both
Lords and Commons, Mr Blunkett had earlier endured his most gruelling parliamentary
session since becoming a minister. In frustration he said he despaired at the inability of some
people to remember the scale of the threat posed by the September 11 terrorist attacks. But
the measures were criticised as going too far and being too wide by the chairman of the home
affairs select committee, Chris Mullin, and his predecessor Lord Corbett. Although the Labour
majority will ensure that the wide-ranging Bill is quickly passed by MPs, the measures face a
difficult ride in the Lords. Peers sent a warning shot yesterday when the Liberal Democrats
voted against a derogation, or opting out, from the European convention on human rights and
the Conservatives abstained. A derogation would let the government detain suspected foreign
terrorists without trial: the most controversial of the 120 clauses in the Bill.
In his first, as yet minor, concessions yesterday Mr Blunkett promised to amend the Bill so
that he would only arrest suspected terrorists if his suspicion was based on reasonable
grounds. He also promised that aspects of the Bill would fall after five years, and promised to
make the Ministry of Defence police subject to normal complaints procedures. But he will
come under pressure to concede a full judicial review of any detention decision, and to drop
clauses unrelated to terrorism, including proposals for an offence of inciting religious hatred
and allowing public bodies to disclose information to each other in criminal investigations.

Mr Blunkett . . . insisted that the Bill was necessary because the terrorist threat has
increased dramatically since September 11: "they have declared that it is open season on all
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expressed that the legislation package was "a poor substitute” for even stricter
measures which would see suspected terrorists prevented from entering Britain in the
first place and for their swift deportation if they did manage to enter the country. It
was noted that there were real dangers in imprisoning terrorist suspects in the UK
indefinitely and that it would be inviting reprisals in which British subjects could be
taken hostage and attempts made to trade their freedom for the release of suspects.
It was thought that the UK would be far better off, and far safer, if the home secretary
had the power to deport people who pose a danger to UK national security.’

6.12 Ministry of Defence police (MoD police) would have sweeping new powers,
allowing its officers to arrest people anywhere in the country.® The Bill said that MoD
police would have the same powers as officers in regional forces in "any police area”,
and they would be able to arrest anyone "whom they suspect on reasonable grounds
of having committed, being in the course of committing, or being about to commit, an
offence"”. At present, MoD police have jurisdiction inside or near bases, including US
bases, and personnel working or living there. Elsewhere they have to seek

of us".
But Lord Corbett, a former chairman of the home affairs select committee, said the new
powers smacked of "the worst aspects of the Soviet Union and other repressive states".

See also Matthew Tempest “Mullin brands anti-terror Bill 'gesture politics” The Guardian
Monday November 19, 2001
http://politics.guardian.co.uk/commons/story/0,9061,597432,00.html who wrote that the home
affairs select committee chairman, Chris Mullin, was reported as throwing cold water on the
home secretary's far-reaching anti-terrorism Bill. He explained that the Bill includes a
provision against "inciting religious hatred", as well as powers to opt out of parts of the
European Convention on Human Rights, and intern suspected foreign terrorists. He noted
that Mr Mullin said the proviso on religious hatred was "gesture politics" and that he said that
Britons have not seen sufficient evidence to justify the proposition that extending the law of
incitement to include religious as well as racial hatred will work in practice. Mr Mullins
principal reservations were the difficulty of making it work - that it is really possibly more
gesture politics than it is substantial - and also that he suspects some of the first people
against whom it may be used are Muslims. It was envisaged that the committee will back the
home secretary over other controversial aspects of the proposed legislation, such as
detaining foreign nationals suspected of terrorism without charge. Mr Mullin said that they
have reluctantly accepted that and they think in view of the circumstances, which are that
there are a number of people who have plans for very drastic terrorist action, it is acceptable
as a short-term measure. He considered that this will apply to a very small number of people,
who are not British citizens, some of them seeking to enter the country, some of them already
in the UK and their cases will be reviewed every six months. It was also reported that Fair
Trials Abroad raised concerns about measures in the Bill to enable the introduction of a Europe-
wide arrest warrant. A  spokesman said that they are concerned about the lack of civil liberty
safeguards in the impending framework decision on the European warrant. So far as they could see,
any inhabitant of the UK can be designated a terrorist or member of an illegal organisation by the
security forces of any member state of the EU and will be whisked off to face interrogation, detention
or trial under local conditions, whatever they may be and if the paperwork is in order, British judicial
authorities will be unable to intervene. He was of the view that under these circumstances, special
safeguards for those on British soil are in danger of being rather like trying to hold water in a sieve.

Richard Norton-Taylor “Terrorism Bill gives new powers to MoD police” The Guardian Friday
November 16, 2001 http://politics.guardian.co.uk/attacks/story/0,1320,595451,00.html
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permission of local police forces before intervening. It was explained that increased
powers for the MoD police were included in the armed forces Bill which fell before the
general election as a result of opposition to the measure and lack of parliamentary
time. It was also pointed out that that move, prompted in part by the MoD force's
inability under existing law to intervene in the 2000 fuel protests, was also opposed
by MPs because it is less accountable than local police forces. Concern was raised
that it would transform the MoD police into a kind of national paramilitary force. It
was reported that opponents of the armed forces Bill believed the government wanted
to use the 3,700 officers in the MoD police to help make up the shortfall in local police
forces and deploy them, in particular, during demonstrations.

6.13 It was also noted that the new anti-terrorism Bill went further than the armed
forces Bill which gave the MoD police new powers only in "life threatening”
situations. The Bill also increased the powers of British Transport police and Atomic
Energy Authority special constables. It was pointed out that the MoD police are not
formally subject to police complaints authority investigations, to the inspectorate of
constabulary, or to the same disciplinary procedures as local police and it is not
accountable to an elected police authority.

6.14 It was also reported that peers served notice that they would tear up aspects of
the government's emergency anti-terror Bill, warning that swaths of the legislation
had nothing to do with terrorism or an emergency.’ It was stated that criticisms came
from senior judges, churchmen, the former Labour home secretary Lord Jenkins, and
distinguished Labour lawyers. It was pointed out that the government had set aside
eight days for the committee and report stages of the Bill in a bid to take the heat out
of what could be a wide ranging rebellion, and that the Bill was given only three days
in the Commons, with some key clauses rushed through in less than half an hour
close to midnight. It was pointed out that the Bill's second reading in the Lords came
as two Lords committees - the constitution committee and delegated powers
committee - published reports criticising the speed with which the Bill was being
pushed through parliament.”” It was pointed out that the government has no overall

’ Patrick Wintour “Peers warn of terror Bill cuts: Lords line up to criticise measures” The

Guardian Wednesday November 28, 2001
http://politics.guardian.co.uk/attacks/story/0,1320,608018,00.html, chief political
correspondent

Andy McSmith “Judgment day for law against blasphemy” 20 November 2001 telegraph.co.uk
The speed with which the law is being enacted provoked complaints from all sides, forcing Mr
Blunkett to make his hour-long speech against constant interruptions. Mark Fisher, a former
Labour arts minister, warned him: "When this House acts quickly, it seldom acts wisely."

Mr Blunkett told MPs: "Circumstances and public opinion demanded urgent and appropriate
action after the September 11 attacks on the World Trade Centre and the Pentagon." He said
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majority in the Lords and knew that it would have to make concessions to save
controversial aspects, including detention of foreign terrorists without trial, extension
of disclosure rules to police and incitement to religious hatred. One comment likened
the Bill to "a premature baby and in need of some intensive care", that it contained
"the good, the bad and the not relevant”, and with the lack of proper scrutiny in the
Commons, the House of Lords have a clear duty to do better. It was said that many of
the measures properly targeted at terrorism had wrongly been extended to generality
of crime. It was reported that indefinite detention without trial would be opposed and
that it was feared that innocent Britons could be kidnapped in revenge for the
detention of suspected terrorists in British jails.

6.15 Another comment was that the Bill reflected a Whitehall habit of shelf-clearing
at a time of emergencies, that some officials liked to slip through measures that had
failed before, or that would fail if they were given proper scrutiny, and that it
contained measures that would normally be offered in 10 Bills of their own. It was also
said that an emergency powers Bill should address the emergency at hand and
should certainly be time limited. The Bishop of Manchester said he could not be sure
the detention powers would not undermine the human rights of asylum seekers and
so have a negative effect on fragile community relations in Britain. He questioned
why asylum seekers' fingerprints should be kept for 10 years, even if no offence had
been committed, and argued that centuries of legal tradition were being thrown away
by introducing detention without trial.

6.16 Lord Rooker, the Home Office minister, was reported as claiming that on
September 11 the terrorists rewrote the rule book, and the UK has to do the same. It
was said that he insisted that the Bill was proportionate, measured and a moderate
response to the terror attacks. It was noted that Lord Rooker was not willing to make
concessions at second reading, but said he was already looking again at aspects of

that if the Government had responded to the immediate sense of outrage after the attacks, it
might have brought in more "draconian” measures. "I don't believe 10 weeks is a hurried
period, given the necessity for putting in place substantial safeguards that may be required at
any day and any time," he added. The most controversial measure would give the Home
Secretary power to intern a suspected terrorist indefinitely without trial, if the alternative is to
deport him to a country which used torture and judicial killing.

To give himself this power, Mr Blunkett had to push through a special order overriding one of
the articles in Labour's Human Rights Act, which incorporated the European Convention on
Human Rights into British law. Liberal Democrat peers tried to use the House of Lords
yesterday to block the order, but were defeated 148-69. They were supported by Lord
Corbett, a former Labour chairman of the Commons Home Affairs committee. He said: "This
order smacks to me of all the worst aspects of the former Soviet Union and other repressive
states. "What the Government is saying is: “Trust us, trust our judgment, there are
circumstances where we want to stand above the law.' This is not a good enough basis on
which to base human rights." . . .
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the Bill. Under pressure from two Labour peers he said he was sure the special
immigration appeals commission could look at its procedures. It is said that he
hinted that he might consider the rights of appellants to be legally represented and
receive better access to evidence. The House of Commons passed the Bill on 14
December 2001."

(b) Definition of terrorism

6.17 The Terrorism Bill proposed that 'terrorism' means the use or threat, for the purpose
of advancing a political, religious or ideological cause, of action which - involves serious
violence against any person or property, endangers the life of any person, or creates a
serious risk to the health or safety of the public or a section of the public.””> “Domestic”
terrorism would be included as well as Irish and international terrorism. The
definition would enable the legislation to cover actions which might not be violent in
themselves but which could have devastating impact, such as disrupting key
computer systems or interfering with the supply of water or power where life, health
or safety might be put at risk."”

“Terror bill rushed to statute book” Guardian December 14, 2001

see http://politics.guardian.co.uk/attacks/story/0,1320,618698,00.html
The government last night salvaged its emergency anti-terror Bill - but had to climb down over
its controversial plans for a criminal offence of inciting religious hatred. The Bill became law
in the early hours of this morning after clearing all its Commons stages, with a final vote at
1am.

MPs were kept at Westminster for more than four hours after the scheduled close of business
to rush the Bill onto the statute book. . . .

The definition proposed in the consultation paper Legislation Against Terrorism provided as
follows: “the use of serious violence against persons or property, or the threat to use such
violence, to intimidate or coerce a government, the public, or any section of the public for
political, religious or ideological ends.” See Research Paper 99/101: The Terrorism Bill 10 of
1999-2000 House of Commons Library 13 December 1999 at p 15 - 20.

Amnesty International commented that the proposed definition of “terrorism” widens the
existing legal definition to include “the use or threat ... of action which involves serious
violence against any person or property” for the purpose of advancing a “political, religious or
ideological cause”. Amnesty International considers that the definition as such is vaguely
worded and could be extended to include supporters of, for example, animal liberation or anti-
nuclear campaigns and others. Amnesty International says that the inclusion of “violence to
property” as opposed to the existing criminal offence of “damage to property” appears to
equate people and property, whereas in the past terrorism provisions have been reserved for
crimes involving the most serious injury to people, including injury resulting in death. They
remark that whole notion of “violence to property” remains unclear; it is not spelt out and
therefore could lead to abuse. Amnesty International states that the lack of a clear definition
gives cause for concern because the decision to bring a prosecution for such offences could
be seen to be political. (See Amnesty International’s report EUR 45/43/00 April 2000 United
Kingdom: Briefing on the Terrorism Bill at
http://www.amnesty.org/ailib/aipub/2000/EUR/44504300.htm)
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6.18 The following definition was adopted in the Terrorism Act:"

(a)

(b)

(c)

1(1) In this Act "terrorism" means the use or threat of action where-
the action falls within subsection (2),
the use or threat is designed to influence the
government or to intimidate the public or a section of the public, and
the use or threat is made for the purpose of advancing a

political, religious or ideological cause.

Amnesty International commented when the Terrorism Act came into operation. It said that it
considers that the legislation contains provisions which either directly contravene international
human rights treaties to which UK is a party, or may result in violations of the rights not to be
subjected to torture or ill-treatment, to fair trial and to freedom of expression and association.
Amnesty International said that some of these provisions were drawn from previous
emergency or temporary legislation, which in the past facilitated serious abuse of human
rights, as extensively documented by the organization throughout the years, and as a result,
Amnesty International has grave concerns about this Act and will monitor its implementation.
Amnesty International noted that the creation of a permanent distinct system of arrest,
detention and prosecution relating to "terrorist offences" may violate the internationally
recognized right of all people to be equal before the courts. They consider that this different
treatment is not based on the seriousness of the criminal act itself but rather on the motivation
behind the act, defined in the Act as "political, religious or ideological". Amnesty International
is, inter alia, concerned about the wide definition of "terrorism" as it includes not only the use
but also the threat of action involving serious violence against a person or serious damage to
property or designed to seriously interfere or disrupt an electronic system. They consider that
the purpose of qualifying such an action or threat as terrorist, i.e. advancing a "political,
religious or ideological cause", is also very wide and open to subjective interpretation, the
definition is vaguely worded and could be extended to include supporters of, for example,
animal liberation or anti-nuclear campaigns and others and that the lack of a clear definition
gives cause for concern because the decision to bring a prosecution for such offences could be
seen to be political.
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(2) Action falls within this subsection if it-

(a) involves serious violence against a person,

(b) involves serious damage to property,

(c) endangers a person's life, other than that of the person committing the
action,

(d) creates a serious risk to the health or safety of the public or a section of
the public, or

(e) is designed seriously to interfere with or seriously to disrupt an

electronic system.

(3) The use or threat of action falling within subsection (2) which involves the use
of firearms or explosives is terrorism whether or not subsection (1)(b) is satisfied.'
(4) In this section-
(a) "action" includes action outside the United Kingdom,
(b) (b) a reference to any person or to property is a
reference to any person, or to property, wherever situated,
(c) a reference to the public includes a reference to the

public of a country other than the United Kingdom, and

The explanatory notes to the Act explains that where action involves firearms or explosives, it
does not have to be designed to influence the government or to intimidate the public or a
section of the public to be included in the definition, and that this is to ensure that, for
instance, the assassination of key individuals is covered.
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(d) "the government” means the government of the United
Kingdom, of a Part of the United Kingdom or of a country other than the

United Kingdom.'
(5) In this Act a reference to action taken for the purposes of terrorism includes a

reference to action taken for the benefit of a proscribed organisation.

The explanatory notes to the Act points out that subsection (4) provides for the definition to
cover terrorism not only within the United Kingdom but throughout the world, that this is
implicit in the PTA definition but that the Act makes it explicit.
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6.19 In its comment on the UK Anti-Terrorism, Crime and Security Bill Human
Rights Watch noted that Clause 21 of the Bill would task the Home Secretary with
certifying a “suspected international terrorist.”' They pointed out that under the Bill
the Home Secretary may certify a "suspected international terrorist” if he believes that
the person’s presence in the UK is a risk to national security and he suspects that the
person is an international terrorist. They considered that the definition of a
“suspected international terrorist” is vague and over-inclusive. Of particular concern
to them was clause 21(2)(c), which states that a person is a suspected international
terrorist if he or she “has links with a person who is a member of or belongs to an
international terrorist group.” A “link” with a member of a terrorist group is too
tenuous a relationship to signify that a person has been involved in the commission
of terrorist activities. Broad, undefined terms such as “links” could result in findings
of “guilt by association” for persons sharing the same political ideology, nationality,

ethnicity, social grouping or even family with persons who commit acts of terrorism.

(c) Immigration and Asylum

Commentary on the Anti-Terrorism, Crime and Security Bill 2001 16 November 2001 see
http://www.hrw.org/backgrounder/eca/UKleg1106.htm
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6.20 The provisions of Part 4 of the Anti-terrorism, Crime and Security Act 2001 are
intended to prevent terrorists from abusing United Kingdom immigration and asylum
procedures and the safe haven offered to refugees. Sections 21 to 32 which deal with
suspected international terrorists allow the detention of those the Secretary of State has
certified as threats to national security and who are suspected of being terrorists where their
removal is not possible at the present time.! Such detention would be subject to regular
independent review by the Special Immigration Appeals Commission (SIAC). These
provisions change the current law, which allows detention with a view to removal only

where removal is a realistic option within a reasonable period of time.” They require a

See however Joshua Rozenberg, Legal Editor “Detention without trial unjustified, says law
lord”telegraph.co.uk 1 Dec 2001
http://www.portal.telegraph.co.uk/news/main.jhtml?xml=/news/2001/12/01/ndet01.xml

It was reported that Lord Steyn, a serving law lord, told law students and lecturers at the
Holdsworth Club at the University of Birmingham that respect for human rights should be
upheld. It was pointed out that Lord Steyn said that David Blunkett's decision to allow
detention without trial for foreign terrorist suspects was unjustified, and that he also criticised
Lord Irvine, the Lord Chancellor, for refusing to give up his power to sit as a judge: "In my
view, the suspension of Article 5 of the European Convention of Human Rights - which
prevents arbitrary detention - so that people can be locked up without trial when there is no
evidence on which they could be prosecuted is not justified." It was noted that Lord Steyn
recalled the famous dissenting judgment of Lord Atkin, one of his predecessors, in 1942: "In
this country, amid the clash of arms, the laws are not silent. They may be changed, but they
speak the same language in war as in peace." Quoting a report on the Home Secretary's Anti-
Terrorism Bill from the Joint Parliamentary Committee on Human Rights, he said Parliament
should resist the temptation to compromise the rights of individuals, and that the apparent
justification was temporary but the loss of freedom often permanent. "Too many ill-conceived
measures litter the statute book as a result of such rushed legislation in the past," the
committee had said. Turning to the role of the Lord Chancellor, Lord Steyn said that Lord
Irvine, a Cabinet minister, sat as a law lord - "admittedly rarely and only in the most
unimportant private law cases". It was reported that Lord Steyn stated that Lord Irvine's right
to do so was controversial, and something on which the law lords might have to rule at any
time. He added: "Furthermore, it is no longer acceptable that alone among constitutional
democracies our country does not have a supreme court. Public confidence in the
administration of justice would be enhanced and the public interest would be advanced if the
highest court in the land ceased to be a committee of the legislature." Lord Irvine had already rejected
the idea of replacing the law lords with a supreme court, he noted. It was also noted that this is not
surprising because such a step would necessarily mean that there is no place for the Lord Chancellor in
the highest court, and that powerful politicians do not readily give up power.

See also John Wadham “Terror law takes liberties” Guardian Unlimited Observer 10 March
2002 who commented that the Anti-Terrorism, Crime & Security Act attacks basic rights and
freedoms. He said that most dramatically, it creates the power for indefinite detention (of
foreigners) without charge or trial, on the basis merely of suspicion. In practice, people are
interned not for anything they have done but for what some intelligence expert (often relying
on foreign governments' intelligence) thinks they might do. He noted that at appeal, an
interned prisoner and his or her lawyer cannot hear - and so refute - all the evidence against
him or her, the case will not have to be proved beyond reasonable doubt, the presumption of
innocence and normal evidence standards will not apply, and therefore it is not a fair trial. He
explained that in fact, it's all so obviously contrary to the basic right to freedom that the UK
had to opt out of the Convention on Human Rights. He noted that the Government argued
that this was necessary - there was a 'public emergency threatening the life of the nation' but
several European countries have faced direct terrorist threats; several have troops in
Afghanistan. He asked why did only the UK, of the 40-plus countries signed up to the
Convention, deem such extreme measures essential? He pointed out that seven people had
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limited derogation from Article 5 of the ECHR (right to liberty and security). Such
derogation is permitted during a time of public emergency, but any derogation must
be limited to the extent strictly necessary as a result of that emergency. It was
explained that the government has concluded that there is a state of public
emergency, and the derogation is a necessary and proportionate response to that
emergency. The detention provisions in section 21 to 23 will need to be reviewed by
Parliament in March 2003, and annually thereafter, otherwise they will lapse. These
provisions will cease to apply in November 2006, if they have not lapsed by that date
because they have not been used.’

at that stage been interned under this Act for nearly three months, and that their conditions -
in a high-security prison, without proper access to legal assistance and, of course, no charge
or trial for any offence - so alarmed the Council of Europe that anti-torture investigators flew to
the UK in February 2002. He remarked that the investigators' visit shows how far Britain has
stepped beyond the normal bounds of justice here - and how out of step the UK is with the rest
of Europe in terms of protecting people's rights while still tackling terrorism. He considered that even
before December's Act, the UK had one of the most comprehensive - arguably draconian - anti-
terrorism regimes in the West, yet the extensive powers created by the Terrorism Act 2000 were barely
explored at all before the Government rushed again to make more law - some of it allegedly to cover
'loopholes' that the 2000 Act had already filled. He suggested that people could already be prosecuted
for all manner of 'terrorist' offences, whether committed here or abroad, and that the UK does not lack
for legal powers to tackle terrorism - far from it — and that the new power is simply about imprisoning
people where there is no quality evidence that they have committed any crime. He explained that the
rest of the Anti-Terrorism Act smuggled in other powers that have little or nothing to do with terrorism
- or that have a far more wide-ranging remit, and that several, for example, allow the police to acquire
more information - from the person directly, from other government files, from telecoms companies
and so on - with virtually no controls or safeguards, the person does not have to be a terrorist suspect -
use of these powers is nowhere near that restricted. He considered that the Government has created
powers that clash with some of the bedrock values of British society - justice, the idea of innocence
until proven guilty, protection against imprisonment without trial and the sovereignty of Parliament,
and that all have been undermined by a rush to make a new law without a clear-eyed assessment of
existing anti-terrorism laws, nor of the relevance and wider consequences of new powers. He
commented that even in the wake of September's atrocities, such an approach must be seen for what it
is - ill-judged, counter-productive in the longer term and wholly unacceptable.

Philip Johnston “Detention of terror suspects is ruled unlawful” telegraph.co.uk 31 July 2002
http://www.portal.telegraph.co.uk/news/main.jhtml?xml=%2Fnews%2F2002%2F07%2F 31%2
Fnterr31.xml

It was reported that a court ruled on 30 July 2002 that nine suspected foreign terrorists are
being unlawfully detained in Britain under emergency powers introduced in response to the
September 11 attacks in America. Their internment was deemed to be discriminatory under
the Human Rights Act because it applies only to aliens and not British nationals. However,
the Special Immigration Appeals Commission, headed by a High Court judge, backed the
Government's decision to introduce the Anti-terrorism, Crime and Security Act, noting that
Parliament granted the special powers on the grounds that there was a "public emergency
threatening the life of the nation". This threat allowed Britain to suspend human rights
restrictions on detaining people without trial. The commission said the Government "was
entitled to form the view that there was and still is a public emergency threatening the life of
the nation and that the detention of those reasonably suspected of being international
terrorists involved with or with organisations linked to al-Qa'eda is . . . required". It was
pointed out that the nine suspects, being held in two high security prisons, will remain in
detention pending an appeal by David Blunkett, the Home Secretary and that the Home
Office said the court had upheld the principle of detention and ruled that it was unlawful only
on the narrow point that it applied only to foreign nationals. A spokesman reportedly said that
they are disappointed as the law has always distinguished between UK citizens and foreign
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6.21 The Act speeds up the asylum process for suspected terrorists. It excludes
substantive consideration of asylum claims where the Secretary of State certifies that
their removal would be conducive to the public good, and that it would not be in
breach of the 1951 Refugee Convention because they are excluded from the
protection of that Convention. The Act makes SIAC a superior court of record . SIAC
is the body that deals with suspected terrorists’ appeals against immigration
decisions. It has three members hearing an appeal, one of whom holds, or has held,
high judicial office and another of whom has been an immigration judge. There
remains an avenue of appeal from SIAC to the Court of Appeal on a point of law, and
from there to the House of Lords. The Act allows for the retention, for 10 years, of
fingerprints taken in asylum and certain immigration cases. This will help prevent
applicants who have had their case resolved from re-applying and creating multiple
identities, which can be used in the perpetration of terrorism or other serious crimes.
It is necessary because fingerprints are the only sure way of establishing a person's
identity beyond doubt.

6.22 These measures gave raise to various parties expressing their concern when

nationals. The court held that Article 14 of the European convention on human rights
prohibited discrimination on the grounds of nationality: "The Act permits the detention of non-
British citizens alone and it is quite clear from the evidence that there are British citizens who
are likely to be as dangerous as non-British citizens and who have been involved with al-
Qa'eda . . . It is not only discriminatory and so unlawful under Article 14 to target non-British
citizens, but it is also disproportionate." It was explained that most of the suspects have
spent more than seven months in detention, and that although some can leave Britain - two
others have - they cannot be deported to a country where they might face torture or death.
However, Article 5 of the human rights convention forbids the detention of suspects for any
length of time unless they are to be deported, extradited or tried. It was noted that to get
around this, the Government opted out of the article, using the risk of a public emergency as
justification and that lawyers for the suspects disputed the Government's claim that the life of
the nation was under threat. However, the three judges were shown secret intelligence
reports that convinced them of a real danger. They said: "It would be absurd to require the
authorities to wait until they were aware of an imminent attack before taking the necessary
steps to avoid it. "Otherwise, those who are planning such an outrage could not be stopped
until their plans had reached a stage when it was about to occur." Civil liberties campaigners
said the ruling had left the legislation in "tatters". But the Home Office said it would make no
practical difference. It was reported that John Wadham, the director of Liberty, said that the
Government did not have the guts to say it was going to intern British people because it did
not think it would get it through Parliament, and that it took the easy option and said it was
only going to intern foreigners. It was also stated that Oliver Letwin, the shadow home
secretary, said that this is exactly the sort of legal problem they foresaw and about which they
warned during the debates in Parliament about the anti-terrorism legislation. It was pointed
out that he said that they shall have to find a way of making it legal to repatriate some of
these people instead of trying to detain them. It was further reported that Simon Hughes, the
Liberal Democrat home affairs spokesman, said that the Home Secretary refused to listen to warnings
that he was taking powers beyond justification, as heinous as the events of September 11 were.
Amnesty International reportedly said those being held under the laws should either be charged or set
free.
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the Bill was introduced’ and also after it was passed by Parliament.” Human Rights

4

See Patrick Wintour “MPs savage terror Bill: Both houses keep up pressure to dilute
legislation as angry Blunkett gives ground” The Guardian Tuesday November 20, 2001
http://www.guardian.co.uk/ukresponse/story/0,11017,602298,00.html.
“At least 20 Labour rebels, backed by some opposition MPs, are expected to support an
amendment this week giving suspects the right to seek judicial review of internment. The
Tories and Liberal Democrats will also vote to delay Britain's opt-out from the European
Convention on Human Rights - essential to allow internment. . . .But civil rights organisations
fear potential miscarriages of justice, concerns which will be reflected when Blunkett's Anti-
Terrorism, Crime and Security Bill has its second reading and committee stages in the
Commons this week.” see
http://politics.guardian.co.uk/commons/story/0,9061,596917,00.html
See also Michael Sontheimer Britisches Anti-terror-gesetz"Staat der Hysterie" “Tony Blairs
Regierung hat ein Anti-Terror-Gesetz vorgelegt, nach dem unter anderem Auslander ohne
Gerichtsverfahren unbegrenzt interniert werden kénnen. Das verstdRt gegen die européische
Konvention fur Menschenrechte und bringt Liberale auf die Barrikaden.”
http://www.spiegel.de/politik/ausland/0,1518,167673,00.html)
The Select Committee on Home Affairs noted that they were concerned at the reported
number of foreign nationals, who have been suspected of involvement in terrorism and who
are either at liberty in, or have passed through, this country. We asked about the number of
people likely to be detained under this new power and were told:
"Under existing powers to detain people for shorter periods of time when we have
suspicions about their behaviour, in the year for which we have figures, which is
2000, there were 39 non-Irish people detained, but 23 of those were in connection
with one incident, which was the hi-jack of the Afghan airline at Stansted. Taking
those figures into account, we feel that we are talking about a small number of
people. It may go into double figures but we are talking about a small number of tens
rather than hundreds. That is our view."
The Committee pointed out that the case against a power of indefinite detention was
expressed by John Wadham, Director of Liberty: "..what seems to be being suggested by
the Government and in this Bill is that we can somehow avoid the usual presumption of
innocence which will apply to British citizens and that because these people are foreigners we
can lock them up for indefinite periods. The reason that the Government can get away with
that is because of the procedures which exist in the Immigration Act. We say that the
foreigners who are in this country should be treated no differently from British citizens in the
context of indefinite detention, in the context of internment, in the context of a presumption of
innocence. Otherwise it seems to me that we are suggesting that somehow people who just
do not happen to have obtained British citizenship have fundamentally fewer rights than
others."”
The Committee also noted that Professor Conor Gearty asked why it was necessary to detain
these people: "Why can they not bring criminal proceedings under section 56, directing
terrorist activities, or incitement to commit terrorist acts abroad? These provisions were very
controversial when they were introduced, they were presented precisely to deal with the
alleged problem, that there were persons within the jurisdiction on whom you could not fix
exact criminal offences, whom you needed to deal with through the criminal process. Those
pieces of legislation were achieved. Terrorism is extremely broadly defined. They represented
a massive victory for those who argued precisely for the need to act. Now we are being told
that even these crimes are not sufficient to underpin prosecutions, that we need to pre-empt
these persons before they engage in any conduct within the jurisdiction and effectively intern
them.”
The Government said that they reluctantly accept that there may be a small category of
persons who are suspected international terrorists who cannot be prosecuted, extradited or
deported and therefore will have to be detained. (See
http://www.parliament.the-stationery-office.co.uk/pa/cm200102/cmselect/cmhaff/351/35105.ht
m)

Frances Gibb “Civil liberties lawyers to challenge detentions” 20 December 2001 The Times
http://www.thetimes.co.uk/article/0,,2-2001585668,00.html reported that the first legal
challenge to the new terrorism laws will follow the detention of foreign nationals under the
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Watch noted that Clauses 22 and 23 of the proposed Anti-Terrorism, Crime and
Security Bill deal with problems related to removal or deportation of a suspected
terrorist. Clause 23 would permit the indefinite detention of foreign nationals
suspected of terrorism-related activities who cannot be returned to their own country
or to a different country because of practical problems related, for example, to
securing proper documentation or because they might be subject to torture or to
inhuman or degrading treatment or punishment in violation of Article 3 of the
European Convention on Human Rights (ECHR). They explained that the Bill would
require that such persons be detained as national security threats and released only
when they no longer pose such a risk or at such time when a country agrees to accept
them and protect them from Article 3 violations. They noted that appeals to the Home
Secretary’s certification of a person as a suspected terrorist would have to be made
to the Special Immigration Appeals Commission (SIAC) within three months of the
certification, and the SIAC could cancel a certificate if it disagreed with the Home
Secretary’s belief or suspicion, or it could dismiss an appeal if it found in favour of
the Home Secretary. The SIAC would also be tasked with reviewing each certificate
every six months to determine if the person is still a national security threat and thus
subject to the certification. Appeals against a decision by SIAC regarding the initial
certification and on-going review of certification could be lodged only on points of law
to the Court of Appeal. The HRW pointed out that it is well-established in European
and international law that detention without adequate recourse to effective judicial
review by a court or other quasi-judicial body is a violation of fundamental human

Anti-Terrorism, Crime and Security Act and that lawyers who had been waiting for the first
suspects to be detained confirmed the day before that they would conduct a legal challenge
over what is the first use of internment for 30 years. She noted that John Wadham, director of
Liberty, said that arrests under these powers stamp all over basic principles of British justice
and the European Convention on Human Rights, and that by locking people up without clear
evidence or access to a proper trial, the Government is violating those traditions. She
explained that the challenges will be brought in the British courts and then in the European
Court of Human Rights on the ground that there is not a state of emergency which justifies the
taking of such powers and the suspending of part of the European convention. She noted that
at the same time, lawyers for the foreign nationals will go through the limited steps available
to them to seek the men’s release, and that they were preparing bail applications, although
without the benefit of a copy of the law under which the men have been held: the Anti-
Terrorist, Crime and Security Act, which received Royal Assent the previous week, had still
not been published. She stated that the men can make a bail application to a member of the
Special Immigration Appeal Commission within days, and if, as is likely, bail is refused, the
suspect can appeal to a full hearing of the commission, which is likely to go before its
chairman, Mr Justice Potts, who will sit with two other members, who must be either chief
adjudicators or members of the Immigration Appeals Tribunal. She noted that tThe hearing process is
partially in secret, and the the suspect and his or her lawyer is excluded from the hearing when it deals
with any sensitive material or evidence, instead, the case is handled at that stage by a barrister
appointed from a panel by the Attorney-General, who then reports back. She also explained that
counsel for Liberty, said that the burden of proof is very stiff: it is for the suspect to demonstrate
beyond reasonable doubt that there was no reasonable suspicion to detain the suspect, and the
presumption of innocence does not apply.
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rights guarantees.” They commented that the Bill’s detention provision would violate
Article 5 of the ECHR, which guarantees the right to liberty and security of person.
The HRW remarked that Article 9 of the International Covenant on Civil and Political
Rights (ICCPR), provides key procedural guarantees to ensure that no person is
detained arbitrarily, and that indefinite detention has been determined to be a form of
arbitrary detention in violation of these treaties. The HRW said that it is important to
note that the prohibition against arbitrary detention has risen to the level of
customary law, meaning it is such a fundamental and widely accepted principle that
even states that have not ratified regional or international human rights instruments
are obliged to observe the prohibition. The HRW pointed out that the United Nations
Human Rights Committee, established to monitor compliance with the ICCPR, has
determined that Article 9 applies to immigration control measures and other cases
where public security is at issue.

6.23 The HRW said that although the proposed Bill provides for oversight of the
certification and on-going detention of a person suspected of terrorist activity, the UK
courts have already substantially limited the authority of the SIAC to overrule Home
Secretary decisions in terrorist cases. They noted that in a May 2000 decision, the
Court of Appeal rejected a decision by the SIAC in the case of Shafiq Ur Rehman, a
Pakistani national subject to deportation on order of the Home Secretary for
involvement with an alleged Islamic terrorist organization. They explained that the

Andrew Sparrow “Blunkett attacks judiciary in fight over terrorism” The Guardian 04/10/2001
http://www.portal.telegraph.co.uk/news/main.jhtml?xml=/news/2001/10/04/nlab04.xml

It was reported that David Blunkett took a swipe at the judiciary yesterday as he outlined his
plans for new anti-terrorism laws. It was noted that the Home Secretary complained that
judicial review had become "a lawyers' charter" and he suggested that the courts were paying
too much attention to the rights of minorities. It was said that he remarked that the law should
protect the community as a whole as well as individuals. His nhew measures would include an
overhaul of the extradition system that would be designed to speed up the removal of terrorist
suspects. He was reported as saying what a farcical situation we face that it can take five,
seven or 10 years to extradite someone known to have been engaging in or perpetrating
terrorism, and that removing the constant use of judicial review, which has become a
lawyers' charter, will not remove the basic freedom to apply due process of law. It was
pointed out that his plans would not threaten basic freedoms but they do threaten those who
seek to take away our freedoms. It was stated that his speech reflected the concern felt by
many in government about the way judges can overturn decisions taken by ministers. The
Home Secretary was particularly angry when a court ruled that detaining asylum seekers in
the Oakington reception centre went against the Human Rights Act. It was reported that Mr
Blunkett told the conference that it was not the lawyers and judges who secured democracy
and freedom for the people, but that it was political action by those who sought to bring about
change. It was reported that John Wadham, of Liberty, the human rights group, said judicial
review in the extradition procedure was essential in preventing people from being wrongly
returned to persecution overseas and that it is hard for politicians always to protect the
minority from the majority when they need the majority's votes to be re-elected. It was noted that
he said that that is why there are human rights and judges to ensure that in times of panic and fear
impartiality and fairness survive for everyone.
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SIAC ruled that the Home Secretary did not prove that Rehman’s actions were
directed against the U.K. or its citizens. They noted that the Court of Appeal
overturned SIAC’s decision, holding that in any national security case, the Home
Secretary was entitled to examine the case as a whole and to make a decision to
deport not only on the basis that a person had in fact endangered national security,
but that he presented a danger to national security—even if it could not be proved to a
high degree of probability that the person had engaged in any individual act that
could justify such a conclusion. They also explained that in October 2001, the House
of Lords upheld the Court of Appeal decision stating that decisions in the interest of
national security are not for the judiciary, but should be entrusted to the executive.
The HRW pointed out that although the SIAC is empowered to reject a certification if it
does not agree with the Home Secretary’s belief or suspicion about a person, the
Rehman case thus suggests that the SIAC has little effective discretion to overrule the
Home Secretary.

Human Rights Watch was concerned. moreover, that SIAC’s operational procedures
violate basic due process guarantees. They said that national security certifications
could be made by the Home Secretary on the basis of secret evidence that would not
be available to the person appealing certification or to her or his counsel, and the
SIAC would also be empowered to hold appeals in camera, without the certified
person or his counsel permitted to make representations to the committee. They
noted that in such closed proceedings, an advocate would be appointed to appear for
the certified person, and the use of secret evidence in closed proceedings without the
ability of the person subject to certification to confront the evidence against him in
person with assistance of counsel of his choice violates fundamental due process
standards. They considered that the absence of such key procedural guarantees
coupled with the lack of transparency in SIAC’s proceedings raises further concerns
regarding its status as an impartial and effective forum for appeals.

6.24 Human Rights Watch commented that the use of indefinite detention in the
absence of basic procedural guarantees—including adequate recourse to appeal
against arbitrary detention—violates international human rights law. They considered
that administrative detention for reasons of national security should be subject to a
substantive and prompt review by an independent judicial or other authority, and that
any on-going periodic review of detention should occur at reasonable intervals.
Human Rights Watch believed that review at six-month intervals leaves too long a
period between evaluations and that reviews should be provided at shorter intervals.
They suggested that administrative detainees under states of emergency should
enjoy as a minimum the following rights and guarantees:
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the right to be brought before a judicial (or other) authority promptly
after arrest;

the right to receive an explanation of rights upon arrest in their own
language or soon thereafter and to be informed of the reasons for the
deprivation of liberty; specific, detailed and personalized reasons for
the deprivation of liberty should be offered by the authorities,

the right of immediate access to family, legal counsel and a medical
officer;

the right to communicate with and be visited by a representative of an
international humanitarian agency, such as the International Committee
of the Red Cross (ICRC) ;

the right to challenge, in a fair hearing and periodically if necessary, the
lawfulness of the detention and to be released if the detention is
arbitrary or unlawful;

the right to complain to a judicial authority about mistreatment;

the right to seek and obtain compensation if the detention proves to be
arbitrary or unlawful.

6.25 HRW stated that the Bill correctly noted that implementing the extended
immigration detention provision would require the UK to invoke its ability to derogate

from the European Convention on Human Rights (ECHR) under Article 15 and then to

derogate officially from Article 5 of the convention and Clause 30 of the Bill would
provide for the U.K.’s derogation from Article 5 of the ECHR. They pointed out that
derogation from obligations voluntarily undertaken as a state party to regional and

international human rights instruments requires that certain objective circumstances

giving rise to a public emergency obtain and that it is necessary for the state party to

take exceptional measures to restore order, and that Article 15 of the ECHR states

that:

In time of war or other public emergency threatening the life of the nation any High

Contracting Party may take measures derogating from its obligations under this

Convention to the extent strictly required by the exigencies of the situation, provided

that such measures are not inconsistent with its other obligations under international

law.

6.26 HRW noted that the European Court of Human Rights has stated that a public
emergency is an exceptional state of crisis affecting the entire population and
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threatening “the organized life of the community.” They remarked that any measures
taken to meet the challenge of such an emergency must be narrowly tailored “to the
extent strictly required by the exigencies of the situation”, and although the court
generally affords a contracting state a wide “margin of appreciation” to determine
what constitutes an emergency and what measures are necessary to avert it, the court
retains oversight of whether a state has departed from its convention obligations only
to the extent strictly required by the exigencies of the situation. HRW pointed out that
Article 4 of the ICCPR also permits derogation from certain convention provisions “in
time of public emergency which threatens the life of the nation...[and] to the extent
strictly required by the exigencies of the situation.” However, a state’s ability to
derogate from the ICCPR is not unlimited. They explained that according to the U.N.
Human Rights Committee’s interpretation of article 4, “This condition requires that
States parties provide careful justification not only for a decision to proclaim a state
of emergency but also for any specific measures based on such a
proclamation...[T]hey must be able to justify not only that such a situation constitutes
a threat to the life of the nation, but also that all their measure derogating from the
Convenant are strictly required by the exigencies of the situation.” They also noted
that the committee states that:

States parties may in no circumstances invoke Article 4 of the Covenant as
justification for acting in violation of humanitarian law or peremptory norms of
international law, for instance. . .through arbitrary deprivations of liberty or by
deviating from fundamental principles of fair trial, including the presumption of
innocence.

6.27 HRW remarked that in its concluding observations on UK compliance with the
ICCPR, the U.N. Human Rights Committee expressed concern that any derogation
from the UK’s obligations under the ICCPR be in conformity with its international
obligations:
The Committee notes with concern that the State Party, in seeking inter alia to give
effect to its obligations to combat terrorist activities pursuant to Resolution 1373 of the
Security Council, is considering the adoption of legislative measures which may have
potentially far-reaching effects on rights guaranteed in the Covenant, and which, in the
State Party’s view, may require derogations from human rights obligations. The State
Party should ensure that any measures it undertakes in this regard are in full

compliance with the provisions of the Covenant, including, when applicable, the
provisions on derogation contained in article 4 of the Covenant.

6.28 Human Rights Watch noted that the UK thus must meet a high burden to show
that rights circumscribed under the proposed Bill meet the standards of derogation
required by the ECHR and under international law. They also pointed out that on
November 12, Home Secretary David Blunkett announced that the UK would officially
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declare a “state of emergency” thus permitting it to derogate from certain provisions
of the ECHR, and that Blunkett assured the public that the declaration was a legal
technicality—necessary to ensure that certain anti-terrorism measures that
contravene the ECHR could be implemented—and not a response to any possible
imminent terrorist threat. HRW commented that in a statement to parliament on
October 15 announcing the broad outlines of the emergency anti-terrorism measures,
Blunkett stated that “[t]here is no immediate intelligence pointing to a specific threat
to the United Kingdom.” They noted that these public pronouncements raise the
concern that the UK is seeking to derogate from its human rights obligations in the
absence of conditions amounting to a bona fide state of emergency. Human Rights
Watch therefore urged the UK to justify any derogation from the ECHR and the ICCPR
according to the substantive and procedural requirements of ECHR Articles 15 and
ICCPR Article 4—and in the absence of any sufficient justification, decline to legislate
a derogation.

(d) Refugee Protection and the Right to Seek Asylum

6.29 Human Rights Watch believed that clauses 33 and 34 of the Anti-Terrorism, Crime
and Security Bill Bill would unduly restrict the individual right to seek asylum and violate
international standards of refugee protection. They pointed out that these clauses would
empower the Home Secretary to make a determination that an individual does not have the
right to substantive consideration of his or her application for asylum if the Home Secretary
considers that Articles 1(F) or 33(2) of the Refugee Convention apply. They explained that
Article 1(F) of the Refugee Convention contains the so-called “exclusion clauses” and
ensures that perpetrators of gross human rights violations (e.g. war crimes and crimes
against humanity), serious non-political crimes outside the country of refuge, and acts
contrary to the principles of the United Nations are excluded from refugee status. They
pointed out that Article 33(2) allows for the return of a refugee who is considered a danger to
the national security of a country and is the only exception in the Refugee Convention to the
fundamental principle of nonrefoulement that protects refugees from return to a country
where their life or freedom would be threatened. They said that given that the Bill’s definition
of a terrorist suspect extends to those who have “links with a person who is a member of or
belongs to an international terrorist group”, it appears that the Bill would empower the Home
Secretary to exclude from refugee status and detain as national security threats refugees
who have had no direct involvement with terrorist activities. As such, the Bill contravenes
both the spirit and the letter of the Refugee Convention. HRW considered said that the
Refugee Convention’s exclusion clauses are of an exceptional nature and should be applied
strictly and in full accordance with their terms. HRW remarked that Article 1(f) indicates a
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high evidentiary standard (“serious reasons”) and the requirement that the crimes were
committed by the individual being considered for exclusion prior to reaching a country of
asylum—not simply by an organization or other individual with which the asylum seeker
might be associated, and that Article 1(F) does not refer to any perceived future threat as
sufficient grounds for exclusion.

6.30 HRW further explained that Clause 33(1) of the draft Bill empowers the Home
Secretary to issue a certificate excluding a person from refugee status for activities that are
not excludable offenses under the Refugee Convention—for example, association with a
member of a terrorist organization or the perceived future national security threat posed by
an individual rather than past criminal activity. HRW considered that due to the nature of the
appeals process provided in the Bill, SIAC’s review of a certification may be based on
incomplete information regarding an asylum seeker's past activities since only the
information used by the Home Secretary to certify a person as a suspected terrorist can be
considered by the committee. Human Rights Watch believed that, given the grave
consequences that the denial of refugee status may have, exclusion should only be
considered following a full review of all the facts pertaining to an individual’s application for
asylum, as such an approach is consistent with the UN High Commissioner for Refugees
guidelines on the application of the exclusion clauses and with more recent interpretations
decided during the UNHCR Global Consultation on International Protection discussions on
exclusion in May 2001. They explained that they are presumed to apply after a
determination of refugee status is made to ensure that an individual’'s circumstances are
considered in full.

6.31 Human Rights Watch remarked that the fundamental principle guiding the Refugee
Convention’s protection mandate is the presumption of inclusion on the basis of a full review
of all the relevant facts surrounding an individual’s asylum claim before evidence is adduced
of past criminal activity that would exclude an individual from being granted refugee status.
They pointed out that this process is intended to cull all relevant facts from an asylum
seeker’s past—for example, false criminal charges against an asylum seeker as a result of
systematic discrimination or persecution of a political or ethnic group to which the individual
belonged. In this way, they pointed out, evidence of alleged past criminal conduct can be
fully reviewed to determine the authenticity of such charges or allegations and to evaluate
whether or not such charges or allegations were part and parcel of the same type of
persecution that the asylum seeker would face if he or she were returned to his or her
country. They considered that the UK Bill would reverse the “inclusion before exclusion”
approach advocated by UNHCR, and it would rather empower the Home Secretary to deny
protection as a matter of first course, without benefit of a full determination of an individual’s
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asylum claim, and thus this provision threatens to undermine the Refugee Convention’s
protection mandate.

6.32 Human Rights Watch noted that the guiding principle underpinning international
refugee protection standards is the prohibition against refoulement, enshrined in Article
33(1) of the Refugee Convention which states that no convention party “shall expel, or return
(“refouler”) a refugee in any manner whatsoever to the frontiers of territories where his life or
freedom would be threatened on account of his race, religion, nationality, membership of a
particular social group or political opinion.” They explained that the principle of
nonrefoulement applies both to direct return to a particular country and to indirect measures
that may effectively return a refugee to a country where his life or freedom would be
threatened. Under the Refugee Convention, HRW said that the only instance in which a
host country could expel a refugee who has not been excluded from refugee protection
under Article 1(F) and return him or her to a place where his or her life or freedom would be
threatened is under Article 33(2). They explained that Article 33(2) states that protection
against refoulement “may not be claimed by a refugee whom there are reasonable grounds
for regarding as a danger to the security of the country in which he or she is, or who, having
been convicted by a final judgment of a particularly serious crime, constitutes a danger to the
community of that country.” They pointed out that the two qualifications included in this
provision require a direct link between the presence of the refugee within a territory and an
existing national security threat to that country, and thus do not apply to a past political crime
that does not endanger the security of the country of asylum, and therefore, a refugee is still
protected against refoulement if he or she does not constitute a threat to the security of the
country of asylum.

6.33 Human rights Watch pointed out that it is important to note that Article 33(2) of the
Refugee Convention would generally apply to a person who has already been recognized as
a refugee in the country of refuge. They stated that the consequences of overruling
nonrefoulement protections are so serious that it would necessarily require a full and fair
assessment of an individual’s fear of persecution before Article 33(2) could be applied. They
noted, however, that clauses 33 and 34 of the proposed Bill would deny a full determination
of refugee status in favor of a certification procedure for those suspected of terrorist
activities. Human Rights Watch believed that it is not appropriate to make a certification
when it is clear that the application of Article 33(2) requires an individual assessment. They
considered, moreover, that an individual's fear of persecution should always be balanced
against the possible threat to national security. They were of the view that Clause 34 of the
Bill would raise particular concern as it prevents the SIAC from balancing an individual’'s fear
of persecution if returned to his own country against the government’s perceived threat to
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national security, an approach strongly advocated by the UNHCR.

6.34 Human Rights Watch pointed out that recent jurisprudence from the European Court
of Human Rights in the case of Chahal v. United Kingdom, held that certain procedural
guarantees enshrined in Article 32(2) of the Refugee Convention—which governs the
expulsion of a refugee from the country of asylum on national security grounds—should also
apply to those potentially subject to refoulement under Article 33(2). They pointed out that
Article 32(2) provides that “Except where compelling reasons of national security otherwise
require, the refuge shall be allowed to submit evidence to clear himself, and to appeal to and
be represented for the purpose before a competent authority” and the refugee shall be
permitted a reasonable time period within which to seek legal admission into another
country. They considered that the same procedural guarantees should pertain to any
decision to certify a recognized refugee as a suspected terrorist under Article 33(2). Human
Rights Watch remarked that all of these proposed restrictions on asylum rights would be
compounded by clause 33(8) of the draft Bill which restricts the right of appeal to a higher
court for persons certified by the Home Secretary to pose a threat to national security when
the SIAC has upheld that certification. They explained that appeal in such cases would be
permitted only on a point of law, thus essentially requiring the court to accept the facts as
presented by the Home Secretary, and that such a narrow right of appeal would prevent any
higher court from examining the substantive part of a person’s asylum application or the
factual and evidentiary issues regarding the SIAC’s decision to uphold a certificate. HRW
commented that the Home Secretary also loses the right to appeal should a certificate be
quashed by the SIAC, but the draft Bill would allow the Home Secretary to issue another
certificate under clause 27(9) “on the grounds of circumstance or otherwise.” They believed
that given the complex nature of an asylum application, particularly one in which issues of
national security are considered a factor, all facts, not just those presented by the Home
Secretary should be subject to judicial scrutiny in any appeals process. They considered
that denial of the possibility of further appeal unduly disadvantages the asylum seeker or
refugee.

6.35 Human Rights Watch also noted that the Universal Declaration of Human Rights
(UDHR) states in Article 14 that “everyone has the right to seek and enjoy in other countries
asylum from persecution”, and that the preamble to the 1951 Refugee Convention requires
states to have regard for the UDHR when interpreting the convention’s provisions. HRW
considered that the right to seek asylum has been increasingly at risk in recent years both in
the UK and the EU as a whole, and that a range of border control measures—visa
requirements, security checks, and other barriers to entry—often effectively prevent persons
from applying for asylum. They remarked that the right to seek asylum is violated, often



119

together with the principle of nonrefoulement, when individuals cannot access fair and
impartial asylum determination procedures.

6.36 Human Rights Watch believed that denial of full and fair asylum determination
procedures under the proposed certification procedure; use of the exclusion clauses and
Article 33(2) of the Refugee Convention to justify keeping people out, expelling them, or
detaining them indefinitely; and the severe restrictions on appeals against the Bill’s proposed
procedures further restrict the right to seek asylum. HRW commented that these measures
represent a departure from established refugee protection standards and undermine the
purpose and intent of the Refugee Convention. They considered that it is particularly ironic
that in the year the UK marked the 50th anniversary of the Refugee Convention and
prepared to meet with other State parties in Switzerland to reaffirm its commitment to
upholding the convention, it at the same time introduced legislation that seeks to weaken its
obligations under this treaty.

(e) Proscription

6.37 In its Consultation document the UK Government explained that under the
Prevention of Terrorism (Temporary Provisions) Act of 1989 (the PTA), the Secretary of
State was empowered by order to proscribe any organisation which appeared to him to be
concerned in Irish terrorism, or in promoting it or encouraging it. The Irish Republican Army
(IRA) and the Irish National Liberation Army (INLA) were proscribed under this section but
no provision was made under the law for proscribing international terrorist organisations
active in the UK. The PTA made it an offence to belong to or solicit support, other than
money or other property, for a proscribed organisation. (Fund-raising for, or contributing
money or property to, a proscribed organisation was an offence under the PTA.) The PTA
also made it an offence to display support for such an organisation in public. The
explanatory notes to the Act explains that the proscription regime under the Terrorism Act
differs from those it replaces as follows: Firstly, the PTA and EPA provide separate
proscription regimes for Great Britain and Northern Ireland. Under the Act proscription will no
longer be specific to Northern Ireland or Great Britain, but will apply throughout the whole of
the UK. Secondly, under the PTA and EPA proscription was only applicable to organisations
concerned in lIrish terrorism, but under the Act it will also be possible to proscribe
organisations concerned in international or domestic terrorism. Thirdly, under the PTA and
EPA an organisation or an affected individual wishing to challenge a proscription can only do
so in the UK via judicial review (no proscribed organisation has ever done this). Under the
Act, organisations and individuals will be able to apply to the Secretary of State for
deproscription and, if their application is refused, to appeal to the Proscribed Organisations
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Appeal Commission.

6.38 Equivalent provisions in Northern Ireland were set out in the EPA, meaning that 12
organisations were proscribed.” The Criminal Justice (Terrorism and Conspiracy) Act
1998 made further provision about the offence of belonging to a proscribed
organisation, so that where a person was charged with the offence of membership of
a proscribed organisation, a statement of opinion from a senior police officer that the
person is or was a member of a "specified" organisation was admissible as evidence.
Where membership of a "specified" organisation was at issue, and provided that the
accused had been permitted to consult a solicitor, certain inferences could be drawn
from any subsequent failure to mention a fact material to the membership offence
when being questioned or charged. However, neither the statement by the police
officer, nor any inferences drawn, would alone be sufficient to convict an accused.
Similar provisions were inserted into the EPA by the 1998 Act. A "specified"
organisation was an Irish terrorist organisation which the Secretary of State did not
believe to be observing a complete and unequivocal ceasefire. The provisions of the
new Act only apply to organisations which are both proscribed and specified in the

relevant jurisdiction.

6.39 The Consultation document noted that Lord Lloyd acknowledged in his report
that the offences associated with the proscription powers are used relatively
infrequently, but that he nevertheless recommended the retention of proscription in
permanent legislation, and its extension to non-lrish terrorist groups. It was
explained that his reasons wee twofold: First, he suggested that proscription,
particularly if the powers were to be extended to include international terrorist
groups, would facilitate the burden of proof in terrorist related cases. (This proposal
stems from Lord Lloyd's argument that a specific raft of terrorist offences should be
created.) Secondly, Lord Lloyd argued that proscription could provide a useful paving
mechanism for extending the current controls on terrorist fund-raising to international
groups.

6.40 The Consultation document explained that in Northern Ireland, in particular,
proscription had come to symbolise the community's abhorrence of the kind of

Including the Irish Republican Army (IRA); Cumann na mBan; Fianna na hEireann; the Red
Hand Commando; Saor Eire; the Ulster Freedom Fighters (UFF); the Ulster Volunteer Force
(UVF); the Irish National Liberation Army (INLA); the Irish People's Liberation Organisation
(IPLO); the Ulster Defence Association (UDA); the Orange Volunteers; the Red Hand
Defenders, and more recently, the Loyalist Volunteer Force (LVF) and the Continuity Army
Council.
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violence that has blighted society there for over 30 years. It was said that the
indications were that the proscription provisions have made life significantly more
difficult for the organisations to which they have been applied. It was pointed out that
whilst the measures might not in themselves have closed down terrorist
organisations, a knock on effect has been to deny the proscribed groups legitimate
publicity and with it lawful ways of soliciting support and raising funds. It was argued
that many activities by, or on behalf of, such groups were made more difficult by
proscription, and that in itself aids the law enforcement effort in countering them. It
was explained that perhaps more importantly the provisions have signalled forcefully
the Government's, and society's, rejection of these organisations' claims to
legitimacy.

6.41 The Consultation paper noted that there had been no convictions for
proscription-related offences in GB since 1990, though, in the same period, 195
convictions in Northern Ireland (usually as the second count on the charge sheet). It
pointed out that the indications, however, were that the provisions have produced
some less quantifiable but still significant outcomes, and that in particular it was
suggested they have led proscribed organisations to tone down overt promotion and
rallies. It was remarked that although it is less easy to measure what has not
happened because the proscription provisions have been in place, or to calculate the
numbers deterred from supporting proscribed organisations because of the penalties
if convicted (up to 10 years' imprisonment and an unlimited fine), the Government still
believed these factors to be very important.

6.42 The Consultation document explained that one reason why there have been
relatively few convictions for proscription-related offences is that they can be difficult
to prove in practice, and that this particular concern was addressed in the Criminal
Justice (Terrorism and Conspiracy) Act of 1998 in respect of those "specified"
terrorist groups not observing a full and unequivocal cease-fire, by provision for a
statement of opinion of a senior police officer to be admissible as evidence in court.
It was noted that in the wake of the Omagh bombing, and in line with similar action by
the Irish Government, the UK Government rapidly introduced tough additional
measures to tackle the difficulty of proving membership, targeted against the Real
IRA and other terrorist groups who had not satisfied the Secretary of State that their
cease-fire was complete and unequivocal. The document pointed out that the fact that
the Government chose in doing so to build upon the existing proscription powers
underlined its conviction that these measures were useful - both as a means to tackle
membership of and support for proscribed organisations - and also as a way for
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society as a whole to voice its rejection of such groups and all they stand for.

6.43 The Consultation document stated that whilst optimistic that lasting peace will
come to Northern Ireland, the Government did not believe that it would be right to
repeal the power to proscribe Irish terrorist groups. It explained that the hope was
that the existing terrorist organisations would continue to lose support and not be
replaced - but that there are no guarantees and the proscription measures had proved
themselves to be fundamental to an effective response to the emergence of new
terrorist groups. The Government therefore believed that the power of proscription in
relation to Irish terrorism should be retained in future permanent counter-terrorism
legislation, and it proposed that, as then, the power to decide which groups should be
proscribed should rest with the Secretary of State who has access to all the relevant
intelligence on which decisions need to be based.

6.44 It was pointed out that the additional proscription-related provisions
introduced in the Criminal Justice (Terrorism and Conspiracy) Act of 1998 constituted
a specific and tightly defined response to the threat from small splinter groups
opposed to the peace process in Northern Ireland. The Government hoped that well
before any new permanent counter-terrorist legislation would come into force, the
threat from Irish terrorism would have continued to reduce to the extent that the need
to retain these provisions will have diminished. Therefore, a decision on whether or
not the provisions should be retained in the new legislation would need to be taken at
that time, in the light of the security situation. The Consultation document explained
that even if the threat from Irish terrorism were to diminish significantly, the UK would
need to have at its disposal the tools to combat terrorism connected with other
political, religious and ideological ends, arising from both domestic and international
causes, and it was argued that a new definition of terrorism in legislation was
required to cover all organisations (or individuals) committed to serious violence
against persons or property to further such ends.

6.45 The question posed was whether proscription, or equivalent powers, should be
one of the tools to counter terrorism. The document explained that experience from
other countries on the issue of banning terrorist organisations did not all point in one
direction, as some EU Member States rely primarily on action against individuals
rather than organisations, although others have laws which allow the courts to
dissolve groups which use or instigate violence or threaten public order, whilst some
international terrorist groups and their front organisations have been banned in
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recent years under such legislation.® It was pointed out that the US, under the
Terrorism Prevention Act 1996 had taken powers to designate international (though
not domestic) terrorist groups, and that the effect was that it is an offence to solicit,
donate, or otherwise provide money and other resources to such organisations and it
empowers the authorities to seize the assets of any designated organisation. The US
Act did not, however, make it illegal to be a member of a designated organisation.
Thus the question of proving membership does not arise, and although thirty
organisations have been designated under the Act up to that stage (the list was only
issued in October 1997). It was therefore considered perhaps a little too early to
judge what long-term impact the American legislation would have.

6.46 The Consultation document said that an advantage in extending the then
current UK proscription powers so that the whole range of terrorist groups covered
by the proposed new definition of terrorism could be caught is that it would provide a
mechanism to signal clearly condemnation of any terrorist organisation whatever its
origin and motivation. It was explained that these provisions, under which only Irish
terrorist groups could at the time be proscribed, could be construed by some as
indicating that the Government did not take other forms of terrorism as seriously,
furthermore a wider provision could deter international groups from establishing
themselves in the UK. It was said that arguably, such groups could, to a greater
extent than indigenous groups, choose their centres of operation, and proscription

8 The House of Commons’ Research Paper 99/101 The Terrorism Bill [Bill 10 of 1999-2000]
13/12/99 noted that in the report of his Inquiry Into Legislation Against Terrorism Lord Lloyd of
Berwick pointed out that in Germany it is an offence to participate in a terrorist organisation,
that under Article 129A of the German Penal Code it is illegal to form or be a member of an
association which engages in murder or other specified criminal activities, and that article
129A is the foundation of all terrorist prosecutions in Germany. He also explained that in Italy
there is a similar crime of “association with the aims of terrorism and subversion of democratic
order”, that in the USA the new Terrorism Prevention Act empowers the Secretary of State to
designate foreign terrorist organisations, and that the purpose of the power is to deny material
support to the designated organisation, and to seize its assets. He noted that it is not an
offence as such to belong to a designated organisation, although membership of a
designated organisation is a ground for deportation proceedings and the denial of entry. He
stated that the point is the importance which the US administration attaches to designation,
that terrorist organisations are notoriously fissile, although this does not cause the US
administration to question the need for designation, or to doubt its efficacy as they believe it
will work. He considered that the terrorist organisation is the key concept, that “terrorist
organisation" will have been defined in section 1 of the new Act, and that it should then be
made an offence under the Act to direct at any level or participate in the activities of a terrorist
organisation within the United Kingdom, whether or not proscribed and that the former will
carry the heavier sentence. “Participation in the activities of a terrorist organisation” is, he thought, a
better test than membership, although he noted that Gearty and Kimbell favour an offence of being a
member of a proscribed organisation. He pointed out that membership might be taken to include
nominal membership, but he thought nominal membership of a foreign terrorist organisation should
not, carry with it criminal sanctions, but taking an active part in the UK should and that “membership”
no doubt could be defined in such a way as to limit the offence to active participation.
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could send an unequivocal message that they were not welcome in the UK.

6.47 It was also argued that, as for Irish terrorist groups, proscription or
designation could, moreover, make it easier to tackle terrorist fund-raising, noting
that Lord Lloyd placed particular weight on this point in his argument that
proscription powers should be retained and extended to all forms of terrorism. It was
noted that it is often difficult to prove that funds are being used for terrorist purposes
and even more so if they are raised in one country for a cause in another, although
criminalising fund-raising activity of any kind for a particular group would remove the
requirement to prove end use of funds. It was however acknowledged that the
provisions could of course be circumvented by changing the group's name
(especially in cases where the group does not have an overriding incentive to
preserve that particular identity), or by creating front organisations.

6.48 The Consultation document remarked that although the UK Government
recognised that there would appear to be some advantage in extending proscription-
type powers to non Irish terrorist groups, it was also aware that there could be
attendant difficulties. It was explained that the practical and policy difficulties
involved in drawing up and then maintaining an up to date list of international and
domestic groups to be covered would be formidable. It was pointed out that for a
start, the potential scope of the list would be very wide (literally scores of groups
could be possible candidates) and there would be a real risk of the list quickly
becoming out of date - particularly if, as then, additions to, or deletions from, the list
could only be made after debate by, and with the explicit agreement of, Parliament. It
was also noted that the Government might, moreover, be exposed to pressure to
target organisations that it might not regard as terrorist or to take action against
individuals whom it would not regard as terrorists. It was explained that in the light of
these considerations, the Government recognised that the arguments were finely
balanced for and against including in future counter-terrorist legislation a power for
the Secretary of State to proscribe or designate terrorist organisations connected
with domestic or international terrorist activities.

6.49 On the issue of conspiring in the United Kingdom to commit terrorist attacks
abroad, the Consultation document noted that proscription and designation are of
course not the only means by which the activities of international terrorist groups in
the UK could be combated. It stated that the UK Government condemns terrorism of
any sort wherever it takes place and whatever or whoever is its target, and that it will
take whatever steps are necessary both to prevent terrorism in the UK and abroad
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and to prevent people there planning terrorist acts elsewhere. It pointed out that this
is why the Government took the opportunity in the Criminal Justice (Terrorism and
Conspiracy) Act of 1998 to introduce provisions to fulfil its commitment to make it an
offence in the UK to conspire to commit crimes abroad. It was explained that the
Government believed that these provisions strike the right balance between ensuring
it is possible to take decisive action against those plotting terrorist and other criminal
acts elsewhere from the UK, whilst building in safeguards to prevent prosecutions
going ahead when broader considerations indicate that this is not in the public
interest. The document noted that this has been achieved by providing that the crime
which it is believed is being plotted in the UK must be a crime both under UK law and
in the "target" country and by requiring that, in most cases, the Attorney General
must give his personal consent, having regard to the public interest, before the case
can proceed. It was stated that the Government believed that these provisions on
conspiracy would continue to play an important role in deterring international
terrorists from using the UK country as a base for their operations, although it also
recognised the doubts that were expressed about the breadth of the provisions in the
1998 Act, and welcomed further views in the consultation exercise.

6.50 It was also pointed out in the Consultation document that in introducing the
1998 Act, the Government decided that although the original Private Members Bill on
conspiracy, introduced in 1996, also included incitement provisions, it would not
carry these across into the 1998 Act. It was explained that the Government came to
this view because it recognised these measures raised separate complex and
sensitive issues which it would not have been possible to address adequately in the
time available. These included concerns that the incitement offence could be difficult
in practice to prove and concerns that in certain circumstances the effect of the
creation of the offence could be to constrain freedom of expression. On the other
hand, there was no question that considerable concern could be caused by the sort of
statements which could be made with impunity, encouraging and glorifying in acts of
terrorism. The Consultation paper pointed out that this can make it difficult to define
where the boundary of free speech should lie, and that the UK Government would
look at these, and the related, issues very carefully and would keep under review
whether incitement measures should be included in appropriate legislation at some
point in the future.

6.51 In its analysis of the comments on the consultation paper, the Terrorism Bill
Team noted that 37 respondents commented and of those 23 supported the issue of
the retention and extension of proscription. The Team explained that respondents
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made the following points: there are practical difficulties in identifying foreign
groups; proscription need to be even handed; there are concerns about revealing
sensitive information; and proscription for foreign groups should be based on acts
which are unlawful in the UK. They pointed out that the reasons given for rejection
included: that it will drive the groups underground; it is undesirable to have
convictions based solely on membership of an organisation; there was concern that
proscribing an organisation will have adverse affects on juries by prejudicing the view
of jury members; groups will change names to avoid proscription; and freedom of
expression and association are important. They noted that a further 5 respondents
made the following points: proscription should be defined and placed on a statutory
basis to allow the courts to determine what has up to that stage essentially been a
political decision; and that they would be concerned if the courts were to decide who
should be proscribed. The Terrorism Bill Team said that of the 8 respondents who
commented on the issue of incitement, 5 supported and 3 rejected the proposal.

6.52 The Research Paper points out that a respondent’ said that the question of
whether or not the power to proscribe organisations would be compatible with Article
11 of the European Convention on Human Rights'’ was not mentioned in the paper,
and that the point was not clear-cut, even in respect of the then existing proscription
power, much less the new expanded power considered by the Government:

The key question is as to the inextricability of any such proscribed groups in
campaigns of violence and terror. This probably what makes the current proscriptions
both in Britain and Northern Ireland secure from review, at least until the current
cease-fires are firmly embedded, but what of the “literally scores of groups” that could
potentially be brought within the remit of the new power? It is not obvious that there
are this many IRA-style organisations currently operating within Britain. But the more
attenuated the connection between a proscribed group and violence is, the greater the
likelihood that the control on association entailed in any such ban would be found
wanting under art. 11, as not being based on a sufficiently pressing need or as being
disproportionate to the aim that the ban pursues. Particularly vulnerable would be
bans on ostensibly political associations that the authorities decide are in fact
“terrorist” according to its expanded meaning of the term.

6.53 The following procedure for proscription was finally adopted in the Terrorism

Professor Conor Gearty, Professor of Human Rights Law at King’'s College, London who
commented on the earlier Consultation document.

Everyone has the right to freedom of peaceful assembly and to freedom of association with
others, including the right to form and to join trade unions for the protection of his interests.
No restrictions shall be placed on the exercise of these rights other than such as are
prescribed by law and are necessary in a democratic society in the interests of national
security or public safety, for the prevention of disorder or crime, for the protection of health or
morals or for the protection of the rights and freedoms of others. This Article shall not prevent
the imposition of lawful restrictions on the exercise of these rights by members of the armed
forces, of the police or of the administration of the State.
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Act: For the purposes of the Act an organisation is proscribed if it is listed in
Schedule 2, or it operates under the same name as an organisation listed in that
Schedule. However, an organisation is not proscribed if its entry is the subject of a
note in that Schedule. The Secretary of State may by order add an organisation to
Schedule 2, remove an organisation from that Schedule and amend that Schedule in
some other way. The Secretary of State may exercise his or her power in respect of
an organisation only if he or she believes that it is concerned in terrorism, and an
organisation is concerned in terrorism if it commits or participates in acts of
terrorism, prepares for terrorism, promotes or encourages terrorism, or is otherwise

concerned in terrorism.

6.54 The Act provides further that an application may be made to the Secretary of
State for the exercise of his or her power under section 3(3)(b) to remove an
organisation from Schedule 2. An application may be made by the organisation, or
any person affected by the organisation's proscription. The Secretary of State must
make regulations prescribing the procedure for applications, and the regulations
must require the Secretary of State to determine an application within a specified
period of time, and require an application to state the grounds on which it is made.
The Act provides in section 5 that there must be a commission, to be known as the
Proscribed Organisations Appeal Commission (POAC), and where an application has
been refused, the applicant may appeal to the Commission. The Commission must
allow an appeal against a refusal to deproscribe an organisation if it considers that
the decision to refuse was flawed when considered in the light of the principles
applicable on an application for judicial review. Where the Commission allows an
appeal by or in respect of an organisation, it may make an order. Where an order is
made the Secretary of State must as soon as is reasonably practicable lay before
Parliament the draft of an order removing the organisation from the list in Schedule 2.
The POAC must be appointed by the Lord Chancellor. Schedule 3 sets out the
procedure to be followed by the Commission in considering appeals, including
arrangements for providing representation, by individuals with appropriate legal
qualifications, for organisations and individuals appearing before the Commission.
There is no requirement that the members of the Commission should have legal
qualifications.

6.55 The Act also deals with the consequences of an appeal to the POAC being
successful. Where the POAC makes an order, this has the effect of requiring the
Secretary of State either to lay a draft deproscription order before Parliament or to
make a deproscription order on the basis of the urgency procedure. The Act allows a
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further appeal from a decision of the POAC on a question of law. Where an appeal to
the POAC is successful, and an order has been made deproscribing the organisation,
anyone convicted of one of the offences listed in subsection (1)(c)' in respect of the
organisation, so long as the offence was committed after the date of the refusal to
deproscribe, may, in England and Wales, appeal against his conviction to the Court of
Appeal or Crown Court, and the Court will allow the appeal. Provision is also made to

seek compensation for the conviction.

6.56 It is intended that the Lord Chancellor will make rules under section 7(2) of the
Human Rights Act so that proceedings under section 7(1)(a) of that Act may be
brought before the POAC. An individual who seeks deproscription under the
Terrorism Act by way of application or appeal, either on behalf of the proscribed
organisation or as a person affected, might be discouraged from pursuing either
course, or from instituting proceedings under the Human Rights Act, by the risk of
prosecution for certain offences, for example the offence of membership of a
proscribed organisation. The explanatory notes says that the Act ensures that
evidence of anything done, and any document submitted for these proceedings,
cannot be relied on in criminal proceedings for such an offence except as part of the
defence case.

6.57 Sections 11" and 12" create offences in regard to membership and support.

The offences are — being a member of a proscribed organisation (section 10); inviting
support for a proscribed organisation (section 11); wearing the uniform of a proscribed
organisation (section 12); terrorist fund-raising (section 14); the use or possession of money
or other property for the purposes of terrorism (section 15); entering into funding
arrangements for the purposes of terrorism (section 16); money-laundering terrorist property
(section 17); failing to disclose information on which a belief or suspicion that another person
has committed an offence under clauses 14 to 17 is based (section 18); or directing the
activities of a terrorist organisation (section 54).

11.(1) A person commits an offence if he belongs or professes to belong to a proscribed
organisation.

(2) It is a defence for a person charged with an offence under subsection (1) to prove (a) that
the organisation was not proscribed on the last (or only) occasion on which he became a
member or began to profess to be a member, and (b) that he has not taken part in the
activities of the organisation at any time while it was proscribed.

(3) A person guilty of an offence under this section shall be liable (a) on conviction on
indictment, to imprisonment for a term not exceeding ten years, to a fine or to both, or (b) on
summary conviction, to imprisonment for a term not exceeding six months, to a fine not
exceeding the statutory maximum or to both.

(4) In subsection (2) "proscribed" means proscribed for the purposes of any of the following
(a) this Act; (b) the Northern Ireland (Emergency Provisions) Act 1996; (c) the Northern
Ireland (Emergency Provisions) Act 1991; (d) the Prevention of Terrorism (Temporary
Provisions) Act 1989; (e) the Prevention of Terrorism (Temporary Provisions) Act 1984; (f)
the Northern Ireland (Emergency Provisions) Act 1978; (g) the Prevention of Terrorism
(Temporary Provisions) Act 1976; (h) the Prevention of Terrorism (Temporary Provisions) Act
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The offence in section 12(1) is not confined to support by providing "money or other

property"”, because that kind of support is dealt with in Part lll of the Act. Subsection

(4) of section 12 is intended to permit the arranging of genuinely benign meetings.

1974; (i) the Northern Ireland (Emergency Provisions) Act 1973.

12(1) A person commits an offence if - (a) he invites support for a proscribed organisation,
and (b) the support is not, or is not restricted to, the provision of money or other property
(within the meaning of section 15).

(2) A person commits an offence if he arranges, manages or assists in arranging or
managing a meeting which he knows is - (a) to support a proscribed organisation, (b) to
further the activities of a proscribed organisation, or (c) to be addressed by a person who
belongs or professes to belong to a proscribed organisation.

(3) A person commits an offence if he addresses a meeting and the purpose of his address is
to encourage support for a proscribed organisation or to further its activities.
(4) Where a person is charged with an offence under subsection (2)(c) in respect of a private
meeting it is a defence for him to prove that he had no reasonable cause to believe that the
address mentioned in subsection (2)(c) would support a proscribed organisation or further its
activities.

(5) In subsections (2) to (4) - (a) "meeting" means a meeting of three or more persons,
whether or not the public are admitted, and (b) a meeting is private if the public are not
admitted.

(6) A person guilty of an offence under this section shall be liable - (a) on conviction on
indictment, to imprisonment for a term not exceeding ten years, to a fine or to both, or (b) on
summary conviction, to imprisonment for a term not exceeding six months, to a fine not
exceeding the statutory maximum or to both.



130

Section 13" replicates the offence at section 3 of the PTA and section 31 of the EPA.

(f) Exclusion

6.58 The Government concluded that the (lapsed) powers in current legislation for the
Secretary of State to exclude from Great Britain, Northern Ireland or the whole of the United
Kingdom, a person concerned in the commission, preparation or instigation of acts of
terrorism connected with Northern Ireland should be repealed and not replaced. The ability
to deport, or deny entry to, suspected international terrorists would remain unchanged.

(9) Terrorist property

6.59 The UK Government proposed in its consultation document that the provisions for
dealing with terrorist financing should be strengthened. It proposed that the then existing
measures should be extended so as to cover the raising and laundering of funds in the
United Kingdom which were intended to be used in connection with, or in furtherance of,
acts of terrorism anywhere abroad. It also proposed that the courts’ powers should be
strengthened so that they could order the forfeiture of all money and property found to be a
result of criminal activity by a person convicted of giving or receiving or laundering money for
terrorist purposes. The Government also considered that the police should be given powers
to seize cash which they suspect is being, or is intended to be, used for terrorist purposes
pending a determination as to forfeiture by the courts. The explanatory note to the Act
explains that this matter was discussed in the Government's consultation document under
the heading "Terrorist finance", but that the name has been changed to "Terrorist property"
to make it clear that in the Act the Part Il offences apply not only to money but also to other
property. Part Il of the Act also introduces a new power for the police, customs officers and

13(1) A person in a public place commits an offence if he - (a) wears an item of clothing, or
(b) wears, carries or displays an article, in such a way or in such circumstances as to arouse
reasonable suspicion that he is a member or supporter of a proscribed organisation.

(2) A constable in Scotland may arrest a person without a warrant if he has reasonable
grounds to suspect that the person is guilty of an offence under this section.
(3) A person guilty of an offence under this section shall be liable on summary conviction to -
(a) imprisonment for a term not exceeding six months, (b) a fine not exceeding level 5 on the
standard scale, or (c) both.



131

immigration officers to seize cash at borders and to seek forfeiture of the cash in civil
proceedings. This is modelled on a power which already exists in the Drug Trafficking Act
1994.

6.60 The explanatory note to the Act states that the definition of terrorist property comes
into play in the "money laundering" offence (section 18) and the power to seize and forfeit
cash at borders (sections 25 and 28), and that subsection (1) makes it clear that terrorist
property can include both property to be used for terrorism and proceeds of acts of terrorism.
Subsection (2)(a) makes explicit that the proceeds of an act of terrorism covers not only the
money stolen in, say, a terrorist robbery, but also any money paid in connection with the
commission of terrorist acts. Subsection (2)(b) makes explicit that any resources of a
proscribed organisation are covered: not only the resources they use for bomb-making, arms
purchase etc but also money they have set aside for non-violent purposes such as paying
rent.

6.61 Sections 15 to 17 deal with fundraising, use, possession and funding arrangements.
Section 18 deals with money laundering, and although it is entitled "money laundering" and
is most likely to be used for money, it also applies to "laundering" type arrangements in
respect of other property. Section 19 governs the duty of disclosure of information' and

! 19(1) This section applies where a person — (a) believes or suspects that another person
has committed an offence under any of sections 15 to 18, and (b) bases his belief or
suspicion on information which comes to his attention in the course of a trade, profession,
business or employment.

(2) The person commits an offence if he does not disclose to a constable as soon as is
reasonably practicable — (a) his belief or suspicion, and (b) the information on which it is
based.

(3) It is a defence for a person charged with an offence under subsection (2) to prove
that he had a reasonable excuse for not making the disclosure.

(4) Where — (a) a person is in employment, (b) his employer has established a
procedure for the making of disclosures of the matters specified in subsection (2), and (c) he
is charged with an offence under that subsection, it is a defence for him to prove that he
disclosed the matters specified in that subsection in accordance with the procedure.

(5) Subsection (2) does not require disclosure by a professional legal adviser of — (a)
information which he obtains in privileged circumstances, or (b) a belief or suspicion based on
information which he obtains in privileged circumstances.

(6) For the purpose of subsection (5) information is obtained by an adviser in privileged
circumstances if it comes to him, otherwise than with a view to furthering a criminal purpose
— (a) from a client or a client's representative, in connection with the provision of legal advice
by the adviser to the client, (b) from a person seeking legal advice from the adviser, or from
the person's representative, or (c) from any person, for the purpose of actual or contemplated
legal proceedings.

(7) For the purposes of subsection (1)(a) a person shall be treated as having committed
an offence under one of sections 15 to 18 if — (a) he has taken an action or been in
possession of a thing, and (b) he would have committed an offence under one of those
sections if he had been in the United Kingdom at the time when he took the action or was in
possession of the thing.
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requires banks and other businesses to report any suspicion they may have that
someone is laundering terrorist money or committing any of the other terrorist
property offences in sections 15 to 18. Subsection (1)(b) ensures the offence is
focused on suspicions which arise at work. Subsection (5) preserves the exemption in
respect of legal advisers' privileged material. It is noted that the Government has
decided, in following Lord Lloyd’s recommendation suspicions arising in home life,
should not replicate the provision of the PTA. Sections 20° and 21° deal with
permission for disclosure of information and co-operation with the police. Section 20
ensures that businesses can disclose information to the police without fear of
breaching legal restrictions. Section 21 makes provision for the activities of
informants who may have been involved with terrorist property if they are not to be
found out and protects others who may innocently become involved. Subsection (2)

(8) A person guilty of an offence under this section shall be liable — (a) on conviction on
indictment, to imprisonment for a term not exceeding five years, to a fine or to both, or (b) on
summary conviction, to imprisonment for a term not exceeding six months, or to a fine not
exceeding the statutory maximum or to both.

20 (1) A person may disclose to a constable — (a) a suspicion or belief that any money or
other property is terrorist property or is derived from terrorist property; (b) any matter on
which the suspicion or belief is based.

(2) A person may make a disclosure to a constable in the circumstances mentioned in
section 19(1) and (2).
(3) Subsections (1) and (2) shall have effect notwithstanding any restriction on the
disclosure of information imposed by statute or otherwise.
(4) Where — (a) a person is in employment, and (b) his employer has established a
procedure for the making of disclosures of the kinds mentioned in subsection (1) and section
19(2), subsections (1) and (2) shall have effect in relation to that person as if any reference to
disclosure to a constable included a reference to disclosure in accordance with the procedure.

3 21(1) A person does not commit an offence under any of sections 15 to 18 if he is acting
with the express consent of a constable.
(2) Subject to subsections (3) and (4), a person does not commit an offence under any of

sections 15 to 18 by involvement in a transaction or arrangement relating to money or other
property if he discloses to a constable — (a) his suspicion or belief that the money or other
property is terrorist property, and (b) the information on which his suspicion or belief is based.

(3) Subsection (2) applies only where a person makes a disclosure — (a) after he
becomes concerned in the transaction concerned, (b) on his own initiative, and (c) as soon as
is reasonably practicable.

(4) Subsection (2) does not apply to a person if — (a) a constable forbids him to continue
his involvement in the transaction or arrangement to which the disclosure relates, and (b) he
continues his involvement.

(5) It is a defence for a person charged with an offence under any of sections 15(2) and
(3) and 16 to 18 to prove that — (a) he intended to make a disclosure of the kind mentioned in
subsections (2) and (3), and (b) there is reasonable excuse for his failure to do so.

(6) Where — (a) a person is in employment, and (b) his employer has established a
procedure for the making of disclosures of the same kind as may be made to a constable
under subsection (2), this section shall have effect in relation to that person as if any
reference to disclosure to a constable included a reference to disclosure in accordance with
the procedure.

(7) A reference in this section to a transaction or arrangement relating to money or other
property includes a reference to use or possession.
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makes it possible for someone involved with such property to avoid prosecution by
telling the police as soon as is reasonably practicable and discontinuing involvement
if asked to do so by the police. The Act allows for forfeiture of the proceeds of a
terrorist property offence. This could arise in a case where an accountant prepared
accounts on behalf of a proscribed organisation - thus facilitating the retention or
control of the organisation's money - and was paid for doing so. The money he or she
received in payment could not be forfeited under section 13(2) of the PTA because it
was not intended or suspected for use in terrorism. It could not be confiscated under
the Criminal Justice Act 1988 because that confiscation regime excludes terrorist
property offences. The Act closes this loophole between the confiscation scheme in
the 1988 Act and the counter-terrorist forfeiture scheme." The Act provides that
where a person other than the convicted person claims to be the owner of or
otherwise interested in anything which can be forfeited by an order under section 23,
the court must shall give him or her an opportunity to be heard before making an
order.

6.62 As noted at the beginning of this chapter, the events of September 2001 lead to
the UK introducing the Anti-Terrorism, Crime And Security Bill 49 of 2001.° It is
pointed out in the summary of the Anti-Terrorism, Crime And Security Act that Part 1
and schedules 1 and 2 of the Act contain provisions to prevent terrorists from gaining
access to their money. They complement provisions in the new Proceeds of Crime Bill
and ensure that tough investigative and freezing powers are available wherever funds
could be used to finance terrorism. The introduction of account monitoring orders
enable the police to require financial institutions to provide information on accounts
for up to 90 days. The existing requirement to report knowledge or suspicion of
terrorist financing has been strengthened, for the regulated sector, so that it is an
offence not to report where there are "reasonable grounds" for suspicion. The Act
gives law enforcement agencies the power to seize terrorist cash anywhere in the UK,
and the power to freeze assets at the start of an investigation, rather than when the
person is about to be charged, reducing the risk that funds will be used or moved
before they can be frozen. A proposal which was not included in the Act but also
implemented is the new multi-agency terrorist finance unit which has been created

4 (6) Where a person is convicted of an offence under any of sections 15 to 18, the court
may order the forfeiture of any money or other property which wholly or partly, and directly or
indirectly, is received by any person as a payment or other reward in connection with the
commission of the offence.

It was noted in Chapter 1 above that the on 28 September 2001 the Security Council of the
United Nations adopted resolution 1373 which is aimed at combatting international terrorism
and particularly that all States should prevent and suppress the financing of terrorism, as well
as criminalize the wilful provision or collection of funds for such acts.
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within the National Criminal Intelligence Service (NCIS), and fully supported by
additional special branch investigative resources. Part 2 and schedules 3 and 8 of the
Act replace provisions in the Emergency Laws (Re-enactments and Repeals) Act 1964
to allow the UK to take swifter, more targeted action to freeze the assets of terrorist
individuals and groups. HM Treasury may make freezing orders where there a threat
to the UK economy (or part of the UK economy, or to the life or property of UK
nationals or residents).

6.63 Sections 24 to 31 of the Terrorism Act deal with seizure, detention and forfeiture of
terrorist cash at borders. However, when the Anti-Terrorism, Crime and Security Act of 2001
was passed, sections 24 to 31 of the Terrorism Act 2000 ceased to have effect. Section 24
allowed the power to seize cash to be exercised by any of the agencies operating at borders:
police, customs and immigration. This was to allow for the event that a customs or
immigration officer was the first to find the cash. It was expected that for the most part the
power would be exercised by the police. The definition of cash in subsection (2) was
intended to cover the most readily realisable monetary instruments used by terrorists. An
order-making power enabled the Secretary of State to add further monetary instruments as
the need arose.

6.64 Once cash had been seized, then it could be detained for up to 48 hours. During that
time the authorities either had to seek continued detention or forfeiture, and if neither of
these occurred during the first 48 hours, the cash had to be returned. A magistrate could
allow continued detention for up to 3 months, and a further application could be granted after
the 3 months has expired, and so on, up to a maximum of two years. The Act provided for
any interest accruing on the cash, and for application to the court for a direction that the cash
be released. The Act also made provision for civil forfeiture proceedings in relation to the
seized cash. Evidence that the cash is terrorist property was required to the civil standard,
proceedings for a criminal offence were not needed and the proceedings themselves were
civil as opposed to criminal. Appeals had to be lodged within 30 days. A successful appeal
would have resulted in the cash being paid back, together with any accrued interest. The
Act provided for the situation where an organisation was deproscribed following a successful
appeal to POAC, and a forfeiture order had been made in reliance (in whole or in part) on the
fact that the organisation was proscribed. In such cases, the person whose cash has been
forfeited could appeal at any time before the end of the period of 30 days beginning with the
date on which the deproscription order came into force.

6.65 The Anti-Terrorism, Crime and Security Act of 2001 contain measures to allow the
UK to take swifter, more targeted action to freeze the assets of overseas governments or
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residents." The Acts allows the Government to counter threats to any part of the UK
economy or threats to the life or property of a UK resident or national. The Act
governs the power of the Treasury to make freezing orders. The Treasury may make a
freezing order if two conditions are satisfied: the first condition is that the Treasury
reasonably believe that action to the detriment of the United Kingdom’s economy (or
part of it) has been or is likely to be taken by a person or persons, or action
constituting a threat to the life or property of one or more nationals of the United
Kingdom or residents of the United Kingdom has been or is likely to be taken by a
person or persons. If one person is believed to have taken or to be likely to take the
action the second condition is that the person is the government of a country or
territory outside the United Kingdom, or a resident of a country or territory outside the
United Kingdom. If two or more persons are believed to have taken or to be likely to
take the action the second condition is that each of them is the government of a
country or territory outside the United Kingdom, or a resident of a country or territory
outside the United Kingdom.

6.66 The Act also says that a freezing order is an order which prohibits persons from
making funds available to or for the benefit of a person or persons specified in the order.
The Act provides on the content of orders and the persons who are prohibited from making
funds available that it refers to all persons in the United Kingdom, and all persons elsewhere
who are nationals of the United Kingdom or are bodies incorporated under the law of any
part of the United Kingdom or are Scottish partnerships. The order may specify that the
person or persons to whom or for whose benefit funds are not to be made available is the
person or persons reasonably believed by the Treasury to have taken or to be likely to take

! TERRORIST PROPERTY 1 Forfeiture of terrorist cash

oo Schedule 1 (which makes provision for enabling cash which—
oo is intended to be used for the purposes of terrorism,
oo consists of resources of an organisation which is a proscribed
organisation, or
o is, or represents, property obtained through terrorism,

to be forfeited in civil proceedings before a magistrates’ court or (in Scotland) the sheriff) is to
have effect.

(2) The powers conferred by Schedule 1 are exercisable in relation to any cash whether
or not any proceedings have been brought for an offence in connection with the cash.

(3) Expressions used in this section have the same meaning as in Schedule 1.

(4) Sections 24 to 31 of the Terrorism Act 2000 (c. 11) (seizure of terrorist cash) are to
cease to have effect.

(5) An order under section 123 bringing Schedule 1 into force may make any

modifications of any code of practice then in operation under Schedule 14 to the Terrorism Act
2000 (exercise of officers’ powers) which the Secretary of State thinks necessary or
expedient.
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action to the detriment of the United Kingdom’s economy (or part of it), or action constituting
a threat to the life or property of one or more nationals of the United Kingdom or residents of
the United Kingdom, or any person the Treasury reasonably believe has provided or is likely
to provide assistance (directly or indirectly) to that person or any of those persons. A person
may be specified by being named in the order, or falling within a description of persons set
out in the order. The Bill also provides that the description must be such that a reasonable
person would know whether he or she fell within it.

6.67 Schedule 1 of the Anti-terrorism, Crime and Security Act governs the forfeiture of
terrorist cash. The Schedule provides that it applies to cash (“terrorist cash”) which is
intended to be used for the purposes of terrorism, consists of resources of an organisation
which is a proscribed organisation, or is property earmarked as terrorist property. “Cash”
means coins and notes in any currency, postal orders, cheques of any kind, including
travellers’ cheques, bankers’ drafts, bearer bonds and bearer shares, found at any place in
the United Kingdom. Cash also includes any kind of monetary instrument which is found at
any place in the United Kingdom, if the instrument is specified by the Secretary of State by
order. The Act provides that this power to make an order is exercisable by statutory
instrument, which is subject to annulment in pursuance of a resolution of either House of
Parliament.

6.68 The Schedule provides further that an authorised officer may seize any cash if he or
she has reasonable grounds for suspecting that it is terrorist cash. An authorised officer may
also seize cash part of which he has reasonable grounds for suspecting to be terrorist cash if
it is not reasonably practicable to seize only that part. The Anti-terrorism, Crime and
Security Act provides that a freezing order must be laid before Parliament after being made,*
and ceases to have effect at the end of the relevant period unless before the end of
that period the order is approved by a resolution of each House of Parliament (but
without that affecting anything done under the order or the power to make a new
order). In terms of the Act the relevant period is a period of 28 days starting with the
day on which the order is made. In calculating the relevant period no account is to be
taken of any time during which Parliament is dissolved or prorogued or during which
both Houses are adjourned for more than 4 days. If the Treasury propose to make a
freezing order in the belief that the condition in section 4(2)(b) is satisfied, they must
not make the order unless they consult the Secretary of State. The procedure for
making certain amending orders is as follows: the provision applies if a freezing order
is made specifying by description (rather than by name) the person or persons to
whom or for whose benefit funds are not to be made available, or it is proposed to
make a further order which amends the freezing order only so as to make it specify by

2 Section 10 of the Act.
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name the person or persons (or any of the persons) to whom or for whose benefit
funds are not to be made available, and the further order states that the Treasury
believe that the person or persons named fall within the description contained in the
freezing order. The provision also applies if a freezing order is made specifying by
name the person or persons to whom or for whose benefit funds are not to be made
available, it is proposed to make a further order which amends the freezing order only
so as to make it specify by name a further person or further persons to whom or for
whose benefit funds are not to be made available, and the further order states that the
Treasury believe that the further person or persons fall within the same description as
the person or persons specified in the freezing order. This provision also applies if a
freezing order is made, and it is proposed to make a further order which amends the
freezing order only so as to make it specify (whether by name or description) fewer
persons to whom or for whose benefit funds are not to be made available. If this
provision applies, a statutory instrument containing the further order is subject to
annulment in pursuance of a resolution of either House of Parliament.

6.69 The procedure for revoking orders is as follows: a statutory instrument
containing an order revoking a freezing order (without re-enacting it) is subject to
annulment in pursuance of a resolution of either House of Parliament. An order may
include supplementary, incidental, saving or transitional provisions. A freezing order
may include provision that funds include gold, cash, deposits, securities (such as
stocks, shares and debentures) and such other matters as the order may specify. A
freezing order must include provision as to the meaning (in relation to funds) of
making available to or for the benefit of a person. In particular, an order may provide
that the expression includes allowing a person to withdraw from an account;
honouring a cheque payable to a person; crediting a person’s account with interest;
releasing documents of title (such as share certificates) held on a person’s behalf;
making available the proceeds of realisation of a person’s property; making a
payment to or for a person’s benefit (for instance, under a contract or as a gift or
under any enactment such as the enactments relating to social security); and such
other acts as the order may specify. A freezing order must also include provision for
the granting of licences authorising funds to be made available; provision that a
prohibition under the order is not to apply if funds are made available in accordance
with a licence. In particular, an order may provide —
oo that a licence may be granted generally or to a specified person or
persons or description of persons;
oo that a licence may authorise funds to be made available to or for the
benefit of persons generally or a specified person or persons or
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description of persons;

oo that a licence may authorise funds to be made available generally or for
specified purposes;

oo that a licence may be granted in relation to funds generally or to funds
of a specified description;

oo for a licence to be granted in pursuance of an application or without an
application being made;

oo for the form and manner in which applications for licences are to be
made;

oo for licences to be granted by the Treasury or a person authorised by the
Treasury;

oo for the form in which licences are to be granted;

oo for licences to be granted subject to conditions;

oo for licences to be of a defined or indefinite duration;

oo for the charging of a fee to cover the administrative costs of granting a
licence;

oo for the variation and revocation of licences.

A freezing order may include provision that a person must provide information’

Alex Hamilton “Clause 17: what the Bill says” Observer Liberty Watch campaign Sunday
November 25, 2001 The Observer

"Clause 17 could mean that the police are now able to trawl through personal information held
by public authorities, such as medical records and bank details even if they are not sure that a
crime has been committed. This information can be given to police anywhere in the world,
including in countries with no data protection or privacy laws. These criminal investigations
are not limited to acts of terrorism."

"This section amends dozens of Acts in one go, so there is no chance for parliament to weigh
up the balance between the prevention of crime and the protection of privacy. The
government tried to get these proposals through last year but had to drop the proposed law
then in the face of strong parliamentary criticism. These proposals still need careful
consideration and this appears to be a cynical attempt to take advantage of the current
emergency."

The extent of the additional disclosure powers which would be involved is not yet clear - with
the government claiming that the authorities concerned would retain discretion over what it is
'reasonable’ to disclose - but critics point especially to section (d) of the clause, which permits
additional disclosure not only for investigations which are underway, but also for the purpose
of deciding whether or not an investigation should be initiated.

17 Extension of existing disclosure powers

(1) This section applies to the provisions listed in schedule 4, so far as they authorise the
disclosure of information.

(2) Each of the provisions to which this section applies shall have effect, in relation to the
disclosure of information by or on behalf of a public authority, as if the purposes for which the
disclosure of information is authorised by that provision included each of the following:

oo the purposes of any criminal investigation whatever which is being or may be carried
out, whether in the United Kingdom or elsewhere;
oo the purposes of any criminal proceedings whatever which have been or may be

initiated, whether in the United Kingdom or elsewhere;
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o the purposes of the initiation or brining to an end of any such investigation or
proceedings;
o the purpose of facilitating a determination of whether any such investigation or

proceedings should be initiated or brought to an end.
(3) The Treasury may by order made by statutory instrument add any provision contained in
any subordinate legislation to the provisions to which this legislation applies.
(4) A statutory instrument containing an order under subsection (3) shall be subject to an
annulment in pursuance of a resolution of either House of Parliament.
(5) Nothing in this section shall be taken to prejudice any power to disclose information which
exists apart from in this section.
(6) The information that may be disclosed by virtue of this section includes information
obtained before the commencement of this section.
The Bill goes on to list 58 acts under the heading "Extension of existing disclosure powers" as
"Enactments to which section 17 applies”, beginning with Section 47 (2) of the Agricultural
Marketing Act of 1958 through to six acts passed last year, including the Transport Act 2000,
the Utilities Act 2000 and the Postal Services Act 2000. The acts include some - the Cereals
Marketing Act 1965, the Sea Fish Industry Act of 1970 and the Diseases of Fish Act 1983 -
which may seem to have very little to do with the "War on Terrorism'.
The inclusion of the Consumer Credit Act 1974, the National Health Service Act 1977, the
Telecommunications Act 1984, the Companies Act 1989 and the Health Act 1999 are among
the provisions causing most concern about the extent of the extensions of state powers and
the curtailment of privacy.
See also Nick Paton Walsh “Terror Bill lets police scan NHS records” The Observer Sunday
November 25, 2001
“Police forces across the world will get unrestricted access to medical records and bank
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if required to do so and it is reasonably needed for the purpose of ascertaining

whether an offence under the order has been committed; must produce a document if

required to do so and it is reasonably needed for that purpose. In particular, an order

may include —

provision that a requirement to provide information or to produce
a document may be made by the Treasury or a person authorised by the
Treasury;

provision that information must be provided, and a document
must be produced, within a reasonable period specified in the order and
at a place specified by the person requiring it; provision that the
provision of information is not to be taken to breach any restriction on
the disclosure of information (however imposed);

provision restricting the use to which information or a document
may be put and the circumstances in which it may be disclosed,;

provision that a requirement to provide information or produce a
document does not apply to privileged information or a privileged
document;

provision that information is privileged if the person would be
entitled to refuse to provide it on grounds of legal professional privilege
in proceedings in the High Court or (in Scotland) on grounds of
confidentiality of communications in proceedings in the Court of
Session;

provision that a document is privileged if the person would be
entitled to refuse to produce it on grounds of legal professional privilege
in proceedings in the High Court or (in Scotland) on grounds of

details of Britons under radical powers granted by the new anti-terrorism Bill.

The new powers, which are set to receive their final approval in the House Of Commons
tomorrow, have sparked the serious concern of health service regulators and furious
opposition from the legal profession.

In an unprecedented move which critics say has 'threatened to destroy doctor-patient
confidentiality' and 'swept away some of the last vestiges of privacy in the UK, officials will be
able to read NHS records and business details at will. Authorities will not have to establish
that a criminal act may have occurred to gain access, as previous laws required. . . .”
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confidentiality of communications in proceedings in the Court of
Session;

oo provision that information or a document held with the intention
of furthering a criminal purpose is not privileged.

6.71 A freezing order may require a person to disclose information if three
conditions are satisfied. The first condition is that the person required to disclose is
specified or falls within a description specified in the order. The second condition is
that the person required to disclose knows or suspects, or has grounds for knowing
or suspecting, that a person specified in the freezing order as a person to whom or for
whose benefit funds are not to be made available is a customer of his or her, or has
been a customer of his or her at any time since the freezing order came into force, or
is a person with whom he or she has dealings in the course of his or her business or
has had such dealings at any time since the freezing order came into force. The third
condition is that the information on which the knowledge or suspicion of the person
required to disclose is based, or which gives grounds for his knowledge or suspicion,
came to him or her in the course of a business in the regulated sector. The freezing
order may require the person required to disclose to make a disclosure to the
Treasury of that information as soon as is practicable after it comes to him or her.
The freezing order may include provision that Schedule 3A to the Terrorism Act 2000
is to have effect for the purpose of determining what is a business in the regulated
sector; provision that the disclosure of information is not to be taken to breach any
restriction on the disclosure of information (however imposed); provision restricting
the use to which information may be put and the circumstances in which it may be
disclosed by the Treasury; provision that the requirement to disclose information
does not apply to privileged information; provision that information is privileged if the
person would be entitled to refuse to disclose it on grounds of legal professional
privilege in proceedings in the High Court or (in Scotland) on grounds of
confidentiality of communications in proceedings in the Court of Session; provision
that information held with the intention of furthering a criminal purpose is not
privileged.

6.72 The Act also sets out a number of offences. A person commits an offence if he
or she fails to comply with a prohibition imposed by the order. A person commits an
offence if he or she engages in an activity knowing or intending that it will enable or
facilitate the commission by another person of an offence. A person commits an
offence if —
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oo he or she fails without reasonable excuse to provide information,
or to produce a document, in response to a requirement made under the
order;

oo he or she provides information, or produces a document, which
he or she knows is false in a material particular in response to such a
requirement or with a view to obtaining a licence under the order;

oo he or she recklessly provides information, or produces a
document, which is false in a material particular in response to such a
requirement or with a view to obtaining a licence under the order;

oo he or she fails without reasonable excuse to disclose information
as required.

6.73 A person does not commit an offence if he or she proves that he or she did not
know and had no reason to suppose that the person to whom or for whose benefit
funds were made available, or were to be made available, was the person (or one of
the persons) specified in the freezing order as a person to whom or for whose benefit
funds are not to be made available. A person guilty of an offence of failing to comply
with a prohibition imposed by an or of engaging in an activity knowing or intending
that it will enable or facilitate the commission by another person of an offence is liable
— on summary conviction, to imprisonment for a term not exceeding 6 months or to a
fine not exceeding the statutory maximum or to both; on conviction on indictment, to
imprisonment for a term not exceeding 2 years or to a fine or to both. A person guilty
of an offence of failing without reasonable excuse to provide information, or to
produce a document, in response to a requirement made under the order; or of
providing information, or a document, which he or she knows is false in a material
particular in response to such a requirement or with a view to obtaining a licence
under the order; or of recklessly providing information, or a document, which is false
in a material particular in response to such a requirement or with a view to obtaining a
licence under the order; or of failing without reasonable excuse to disclose
information as required is liable on summary conviction to imprisonment for a term
not exceeding 6 months or to a fine not exceeding level 5 on the standard scale or to
both. Proceedings for an offence under the order are not to be instituted in England
and Wales except by or with the consent of the Treasury or the Director of Public
Prosecutions. Proceedings for an offence under the order are not to be instituted in
Northern Ireland except by or with the consent of the Treasury or the Director of
Public Prosecutions for Northern Ireland.
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6.74 If an offence under the order is committed by a body corporate', and is proved
to have been committed with the consent or connivance of an officer, or to be
attributable to any neglect on his or her part, he or she as well as the body corporate
is guilty of the offence and liable to be proceeded against and punished accordingly.
A freezing order may include provision for the award of compensation to or on behalf
of a person on the grounds that he has suffered loss as a result of — the order; the
fact that a licence has not been granted under the order; the fact that a licence under
the order has been granted on particular terms rather than others; the fact that a
licence under the order has been varied or revoked. In particular, the order may
include provision about the person who may make a claim for an award; about the
person to whom a claim for an award is to be made (which may be provision that it is
to be made to the High Court or, in Scotland, the Court of Session); about the
procedure for making and deciding a claim; that no compensation is to be awarded
unless the claimant has behaved reasonably (which may include provision requiring
him to mitigate his loss, for instance by applying for a licence); that compensation
must be awarded in specified circumstances or may be awarded in specified
circumstances (which may include provision that the circumstances involve
negligence or other fault); about the amount that may be awarded; about who is to pay
any compensation awarded (which may include provision that it is to be paid or
reimbursed by the Treasury); about how compensation is to be paid (which may
include provision for payment to a person other than the claimant). A freezing order
must include provision that if a person is specified in the order as a person to whom
or for whose benefit funds are not to be made available, and he or she makes a written

! (3): These are officers of a body corporate — (a) a director, manager, secretary or other
similar officer of the body; (b) any person purporting to act in any such capacity. (4) If the
affairs of a body corporate are managed by its members sub-paragraph (2) applies in relation
to the acts and defaults of a member in connection with his functions of management as if he
were an officer of the body.

(5) If an offence under the order — (a) is committed by a Scottish partnership, and (b) is
proved to have been committed with the consent or connivance of a partner, or to be
attributable to any neglect on his part,

he as well as the partnership is guilty of the offence and liable to be proceeded against and
punished accordingly.
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request to the Treasury to give him or her the reason why he or she is so specified, as
soon as is practicable the Treasury must give the person the reason in writing.

(h) Disclosing information

6.75 Part 3 and Schedule 4 to the Anti-terrorism, Crime and Security Act contain
provisions to remove current barriers which prevent customs and revenue officers from
providing information to law enforcement agencies in their fight against terrorism and other
crime. They also harmonise many existing gateways for the disclosure of information for
criminal investigations and proceedings. The Act creates a new gateway giving HM
Customs and Excise and the Inland Revenue a general power to disclose information held
by them for law enforcement purposes and to the intelligence services in defence of national
security. This ensures that known criminals are brought to justice. For example, the
provisions of the Act would allow for information on a suspected terrorist financier's bank
account to be passed to the police. The Act also clarifies and harmonises a number of
existing gateways for disclosure of information from public authorities to agencies involved in
criminal investigations and proceedings. The gateways will ensure that public authorities can
disclose certain types of otherwise confidential information where this is necessary for the
purposes of fighting terrorism and other crimes.

(i) Terrorist investigations

6.76 Section 32 of the Terrorist Act defines what is meant by "terrorist investigation". The
explanatory notes explain that this definition applies to the power to use cordons, to the
powers to obtain search warrants, production orders and explanation orders; and to the
power to make financial information orders. There is also an offence of "tipping off" in relation
to a terrorist investigation. Sections 33 to 36 deal with cordons. They give the police the

power for a limited period to designate' and demarcate a specified area’* as a cordoned

! 33(1) An area is a cordoned area for the purposes of this Act if it is designated under this

section.

(2) A designation may be made only if the person making it considers it expedient for the
purposes of a terrorist investigation.
(3) If a designation is made orally, the person making it shall confirm it in writing as soon as is
reasonably practicable.
(4) The person making a designation shall arrange for the demarcation of the cordoned area,
so far as is reasonably practicable (a) by means of tape marked with the word "police", or (b)
in such other manner as a constable considers appropriate.

34(1) Subject to subsection (2), a designation under section 33 may only be made (a) where
the area is outside Northern Ireland and is wholly or partly within a police area, by an officer
for the police area who is of at least the rank of superintendent, and (b) where the area is in
Northern Ireland, by a member of the Royal Ulster Constabulary who is of at least the rank of
superintendent.

(2) A constable who is not of the rank required by subsection (1) may make a designation if he
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area for the purposes of a terrorist investigation — for instance in the wake of a bomb.
They give the police the power to order a person in a cordoned area to leave it
immediately, to leave premises which are wholly or partly in or adjacent to a cordoned
area, to order the driver or person in charge of a vehicle in a cordoned area to move it
from the area immediately, to arrange for the removal of a vehicle from a cordoned
area, to arrange for the movement of a vehicle within a cordoned area, to prohibit or
restrict access to a cordoned area by pedestrians or vehicles. These provisions also
make it an offence to breach a cordon. The period during which a designation has
effect may be extended in writing from time to time but a designation shall not have
effect after the end of the period of 28 days beginning with the day on which it is
made. The Act grants certain powers to the police to obtain information and
evidence. Additional investigative powers given to the police in he past under the
PTA applied where a terrorist investigation, including a financial investigation, was in
progress and the information and other material which was being sought was likely to
be of substantial value to that investigation. The principal powers - and the ones of
most used in financial investigations - enabled the police in England, Wales and
Northern Ireland to:

considers it necessary by reason of urgency.
(3) Where a constable makes a designation in reliance on subsection (2) he shall as soon as
is reasonably practicable (a) make a written record of the time at which the designation was
made, and (b) ensure that a police officer of at least the rank of superintendent is informed.

(4) An officer who is informed of a designation in accordance with subsection (3)(b) — (a)
shall confirm the designation or cancel it with effect from such time as he may direct, and (b)
shall, if he cancels the designation, make a written record of the cancellation and the reason
for it.
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apply to a justice of the peace for a search warrant' in respect of
material which did not include excluded or special procedure material or
material subject to legal privilege; *

apply to a circuit judge for a production order in respect of
excluded or special procedure material. A production order required the
holder of the material in question to hand it over to the police or to give
them access to it within a specified period,;

apply to a circuit judge for a search warrant in relation to
excluded or special procedure material. This power could only be used
where a production order had been made but not complied with or
where the making of such an order would be impracticable or
inappropriate; and

apply to a circuit judge for an explanation order. An order of this
sort required an individual to provide an explanation of any material
which had been found as the result of a production order or of a search
under warrant. As a safeguard against the abuse of this power, the Act
imposed limits on the extent to which any statement may be used in
evidence against the individual concerned and it also provided that
material subject to legal professional privilege is exempt from the force
of the provisions. Making a false statement, however, constituted an
offence under the PTA punishable by up to 2 years' imprisonment.’

A constable may apply to a justice of the peace for the issue of a warrant for the purposes of a
terrorist investigation. The warrant authorises any constable to enter the premises specified
in the warrant, to search the premises and any person found there, and to seize and retain
any relevant material which is found on a search. Material is relevant if the constable has
reasonable grounds for believing that it is likely to be of substantial value, whether by itself or
together with other material, to a terrorist investigation, and it must be seized in order to
prevent it from being concealed, lost, damaged, altered or destroyed. The warrant does not
authorise the seizure and retention of items subject to legal privilege, or a constable to require
a person to remove any clothing in public except for headgear, footwear, an outer coat, a
jacket or gloves.

A justice may grant an application if satisfied that the warrant is sought for the purposes of a
terrorist investigation, that there are reasonable grounds for believing that there is material on
premises specified in the application which is likely to be of substantial value, whether by itself
or together with other material, to a terrorist investigation and which does not consist of or
include excepted material, and that the issue of a warrant is likely to be necessary in the
circumstances of the case.

The consultation document noted that there are no circuit judges in Northern Ireland. The
powers conferred on circuit judges by section 17 and Schedule 7 to the PTA are therefore
exercisable in Northern Ireland by a county court judge. Equivalent provision is made for
Scotland save for some minor adjustments to reflect the differences in the legal system there,
since in Scotland production and explanation orders are granted by a sheriff on an application
from a procurator fiscal. Only in Northern Ireland, the Secretary of State is empowered in
certain circumstances to authorise the police to carry out searches for, or require the
production of, material in connection with investigations into the offences in sections 9 - 12 of
the PTA and/or that of directing a terrorist organisation.
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6.77 The explanatory notes to the Terrorism Act explain that in the PTA, relevant
material was defined in relation to "the investigation" - that is, the investigation for
which the warrant was issued, whereas the equivalent provision in the Terrorism Act,
includes in the definition anything likely to be of substantial value to "a terrorist
investigation”, that is, any terrorist investigation. This is intended to enable a police
officer to seize and retain not only material relevant to the investigation for which the
warrant was issued but any material relevant to investigation of any of the matters
specified in section 32 without having to go back to court for a further warrant. A
similar change is made throughout the rest of the Schedule. The schedule gives the
judge discretion over the necessity for a warrant in the particular case. The
explanatory notes points out that the reasoning behind this is best illustrated by a
hypothetical example: Suppose the police need to find, seize and retain certain
material on certain premises. They successfully contact a person entitled to grant
entry to the premises and access to the material. That person is content to grant them
such entry and access, but is not content for the material to be seized and retained.
The police therefore needed a warrant to authorise seizing and retaining the material;
but the conditions in paragraph 2(2) of Schedule 7 to the PTA are not met, so under
the PTA the justice of the peace could not issue a warrant. It was to cover this
eventuality that, in replicating this provision, a more general test that "the issue of a
warrant is likely to be necessary in the circumstances of the case" had been
substituted.

6.78 The explanatory notes say that a person's response to an explanation order
represents information given under compulsion and cannot normally be used in
evidence against him, as this would be a breach of the right against self-incrimination
(or "right to silence"). The PTA provided two exceptions to this general principle. The
first is if the criminal trial in question is for the offence of giving a false or misleading
answer to the explanation order itself. The second is in a trial for any other offence, if
in that trial the person makes a statement inconsistent with his response to the
explanation order. The first of these exceptions is replicated in the Act but the second
has been dropped. The Act also provides for urgent cases. In urgent cases a police
superintendent may issue warrants and explanation orders, so long as he notifies the
Secretary of State. The condition that the action must be "in the interests of the State"
has been dropped. This is because the Act applies to all forms of terrorism: the power
might therefore be used in a case where the terrorism was directed against another
country. Under the PTA, in Northern Ireland only, the Secretary of State could
authorise the police to carry out searches for, or require the production of, material in
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connection with investigations into terrorist finance offences or in relation to the
offence of directing a terrorist organisation. The Terrorism Act replicates those
provisions, again for Northern Ireland only, in an updated form consistent with the
other provisions in Schedule 5 to the Act. This will mean that, along with all the
Northern Ireland specific measures, these provisions will be temporary and

renewable.

6.79 Schedule 6 adds to the powers available to investigate terrorist finance a
further investigative tool which has already proved its effectiveness in the
investigation of the proceeds of crime in Northern Ireland. The purpose of an order is
to enable a constable to identify accounts in relation to terrorist investigations. It is
therefore intended for use at an earlier stage in an investigation than production and
explanation orders under Schedule 5 to the Act.

(i) Power of arrest

6.80 The explanatory notes to the Terrorism Act explain that there is a special arrest
power for use in terrorist cases because experience continues to show that it is necessary to
make provision for circumstances where, at the point when the police believe an arrest
should take place, there is not enough to charge an individual with a particular offence even
though there is reasonable suspicion of involvement with terrorism. Section 40 provides that
"terrorist" means (in that part of the Act) a person who has committed an offence under any
of sections 11, 12, 15 to 18, 54 and 56 to 63, or is or has been concerned in the commission,
preparation or instigation of acts of terrorism. The section sets out further that the reference
in section 41(1)(b) to a person who has been concerned in the commission, preparation or
instigation of acts of terrorism includes a reference to a person who has been, whether
before or after the passing of the Act, concerned in the commission, preparation or
instigation of acts of terrorism within the meaning given by section 1. Sections 42 and 43
give the police powers to search people liable to arrest under section 41. Subsection (9) of
section 41 and subsection (5) of section 43, respectively, give constables the power to make
an arrest under section 41(1) of the Act in any Part of the United Kingdom, and to search
people under section 43 (these subsections in other words confer "cross border" powers of
arrest and search).

(k) Detention

6.81 The UK Government proposed that responsibility for granting extensions of detention
should, under the new legislation, be transferred from the Secretary of State to a judicial
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authority and it explored the arguments for and against reducing from 7 day maximum, the
period for which a detainee may be held subject, in future, to judicial authorization. It was
noted in the House of Commons Research Paper that a person arrested by the police under
the PTA could be detained for up to 48 hours without charge, and if the police wished to
detain him or her for a further period they had to apply to the Secretary of State to extend the
period of detention, and the latter had the power to extend the detention for a period of up to
5 days. It stated that a person arrested under section 14 could therefore have been detained
for up to 7 days without charge. Article 5(3) to (5) of the European Convention on Human
Rights was also noted.'

6.82 The Research Paper pointed out that in 1988 the European Court of Human
Rights held in the case of Brogan v. UK that there had been a breach of Article 5(3) of
the European Convention of Human Rights (ECHR) where a person had been detained
for 4 days and 6 hours without judicial authorisation under what was then section 14
of the PTA. The Research Paper noted that in the consultation paper Legislation
Against Terrorism the UK Government explained the steps taken by the Government
in the wake of that decision:

The then Government responded by entering a derogation under the relevant articles of
the Convention and the UN International Convention on Civil and Political Rights to
preserve the right to detain those suspected of involvement in Irish terrorism for up to
7 days. Consideration was given to amending the PTA to make the judiciary
responsible for authorising extensions of detention but the Government concluded that
no way could be found of doing so without undermining the independence of the
judiciary particularly in Northern Ireland. The derogation remains in force today. It
does not apply to international terrorism because the threat to the United Kingdom
from such groups, although grave, was - and is - not thought to be comparable to that
from Irish terrorism.

5(3). Everyone arrested or detained in accordance with the provisions of paragraph 1(c) of
this Article shall be brought promptly before a judge or other officer authorised by law to
exercise judicial power and shall be entitled to trial within a reasonable time or to release
pending trial. Release may be conditioned by guarantees to appear for trial.

(4) Everyone who is deprived of his liberty by arrest or detention shall be entitled to take
proceedings by which the lawfulness of his detention shall be decided speedily by a court and
his release ordered if the detention is not lawful.

(5) Everyone who has been the victim of arrest or detention in contravention of the provisions
of this Article shall have an enforceable right to compensation.
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The Research Paper also referred to the White Paper Rights Brought Home: the

Human Rights Bill in which the United Kingdom Government made the following

remarks about the derogation in respect of Article 5(3),:

6.84

4.3 We are considering what change might be made to the arrangements under the
prevention of terrorism legislation. Substituting judicial for executive authority for
extensions, which would mean that the derogation could be withdrawn, would require
primary legislation. In the meantime, however, the derogation remains necessary. The
Bill sets out the text of the derogation, and Article 5(3) will have effect in domestic law
for the time being subject to its terms.

4.4 Given our commitment to promoting human rights, however, we would not want the
derogation to remain in place indefinitely without good reasons. Accordingly its effect
in domestic law will be time-limited. If not withdrawn earlier, it will expire five years
after the Bill comes into force unless both Houses of Parliament agree that it should be
renewed, and similarly thereafter. The Bill contains similar provision in respect of any
new derogation which may be entered in future.

It was further explained in the Research Paper that in its consultation paper

Legislation Against Terrorism the UK Government set out its views on possible

changes to the powers of detention under section 14 of the PTA as follows:

6.85

8.5 The Government is aware that some argue that the relevant provisions for
detaining, and extending detention, under the PTA should simply be repealed and not
replaced. Those who advance this position suggest that special arrangements are not
needed because those in the ordinary criminal law are sufficient and should be applied.
The Government disagrees. The threat from terrorism is such that the ordinary criminal
law is not sufficient, in the Government’s view, to protect either the sensitivity of the
information which frequently forms a large part of the case for an extension under the
PTA, or the independence of the judiciary. There are also marked differences between
the criminal justice systems in the three jurisdictions. In Scotland, for example, the
courts have no powers under the normal criminal law to extend detentions beyond the
6 hour limit imposed by section 14 of the Criminal Procedure (Scotland) Act 1995, a
limit which would be extremely impractical in terrorist cases.

8.6 However, the Government is mindful that the current extension of detention
provisions in the Act have been criticised on the grounds that they allow a suspect to
be held without charge for longer than is possible under the ordinary criminal law; and
that extensions are granted by the executive without reference to any judicial authority.
The Government fully appreciates these concerns. It believes that any new legislation
must provide new arrangements for extending detentions in terrorist cases.

The Research Paper pointed out that the UK Government identified three

possible options for change:

A suggestion by Lord Lloyd that applications for extensions of
detention in terrorist cases should be heard ex parte and in camera by the Chief
Metropolitan Stipendiary Magistrate in England and Wales; by the Sheriff
Principal of Lothian and Borders in Scotland, and by an equivalent officer in
Northern Ireland ;

The creation of an independent Commission along the lines of that
established by the Special Immigration Appeals Commission Act 1997, to
examine and determine applications for extensions of detention under the new
counter-terrorist legislation;

The introduction of different arrangements in each of the three
jurisdictions for judicial authorities to grant extensions.
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6.86 The consultation document explained that the UK Government believed the
introduction of arrangements along the lines of the second or third of these options
would satisfy the requirements of Article 5(3) of the Convention and enable the United
Kingdom to withdraw its derogation, and that on balance the Government favoured
Option 2. The Research Paper pointed out that it was intended that the police should
be able to detain a person arrested for an initial period of up to 48 hours, a person’s
detention would have to be periodically reviewed by a review officer, who would be an
officer who had not been directly involved in the investigation in connection with
which the person had been detained and the review officer would only be able to
authorise a person’s continued detention if satisfied that it was necessary to obtain
relevant evidence, whether by questioning him or her or otherwise, to preserve
relevant evidence, or pending a decision whether to apply to the Secretary of State for
a deportation notice to be served on him or her. It was further envisaged that the
detained person, or his solicitor if he or she was available at the time of review, would
be able to make oral or written representations about the detention. Furthermore, the
review officer would have to make a written record of the outcome of the review,
including the grounds on which any continued detention was authorised, and, unless
the detained person were to be incapable of understanding what is said to him, was
violent or likely to become violent, or in urgent need of medical attention, the record
would have to be made in his or her presence and he or she had to be informed about
whether the review officer was authorising continued detention and if so, on what
grounds. If the police wished to detain a person beyond the 48 hour period the Bill
aimed to permit an officer of at least the rank of superintendent to apply, to a judicial
authority for the issue of a warrant of further detention.

6.87 The treatment of persons detained under the Terrorism Act or examined under
it is set out in Schedule 8. The Secretary of State has the power to direct the places at
which persons shall be detained.' Provision is made for those detained under the
Act's arrest and detention procedures including that steps may be taken to identify
them; that fingerprints, intimate samples (e.g. DNA) and non-intimate samples (e.g.
hair) may be taken; and the limited circumstances in which a detainee may be kept
incommunicado or without access to legal advice.” Interviews at a police station must

Amnesty International was concerned about the provisions giving the Secretary of State the
power to direct "the place where a person is to be detained" at special interrogation centres,
as opposed to designated police stations.

An officer of at least the rank of superintendent may authorise a delay in informing the person
named by a detained person or in permitting a detained person to consult a solicitor only if he
or she has reasonable grounds for believing that informing the named person of the detained
person's detention or of permitting a solicitor to be present will have any of the following
consequences, namely interference with or harm to evidence of a serious arrestable offence,
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be audio recorded in compliance with a Code of Practice. The Schedule also contains
an order-making power whereby similar provision may be made in respect of video
recording. Amnesty International expressed, however, concern on the wide-ranging
powers of arrest without warrant; on the denial of a detainee's access to a lawyer
upon arrest and that the right to legal assistance can be delayed, up to 48 hours, if the
police believe the granting of this right may impede the investigation. They also noted
that the Act allows for a consultation between lawyer and detainee to be held "in the
sight and hearing" of a police officer, if a senior police officer has reasonable grounds
to believe that such consultation would lead to interference with the investigation.
They also point out that separate provisions, in relation to Scotland, similarly allow for
an officer "to be present during a consultation”. Amnesty International considered
that these powers breach international standards. They also noted that the maximum
period of detention without charge is seven days, with an extension of up to five days
being granted by a judicial authority after the initial 48 hours. They pointed out that
the provisions regarding judicial supervision of detention are still significantly weaker
than under ordinary legislation, since, under ordinary legislation, the maximum period
of detention without charge is four days, with further 36-hour and 24-hour extensions
being granted by a judicial authority after the initial 36 hours.’

interference with or physical injury to any person, the alerting of persons who are suspected of
having committed a serious arrestable offence but who have not been arrested for it, the
hindering of the recovery of property obtained as a result of a serious arrestable offence or in
respect of which a forfeiture order could be made under section 23, interference with the
gathering of information about the commission, preparation or instigation of acts of terrorism,
the alerting of a person and thereby making it more difficult to prevent an act of terrorism, and
the alerting of a person and thereby making it more difficult to secure a person's
apprehension, prosecution or conviction in connection with the commission, preparation or
instigation of an act of terrorism. An officer may also give such an authorisation if he or she
has reasonable grounds for believing that —

(a) the detained person has committed an offence to which Part VI of the Criminal Justice Act
1988, Part | of the Proceeds of Crime (Scotland) Act 1995, or the Proceeds of Crime
(Northern Ireland) Order 1996 (confiscation of the proceeds of an offence) applies,

(b) the detained person has benefited from the offence within the meaning of that Part or
Order, and

(c) by informing the named person of the detained person's detention (in the case of an
authorisation under sub-paragraph (1)(a)), or by the exercise of the right under paragraph 7
(in the case of an authorisation under sub-paragraph (1)(b)), the recovery of the value of that
benefit will be hindered.

Amnesty International also raised concern on the Bill saying that the Bill failed to provide
explicitly for detainees to be informed, upon arrest, of all of their rights. They pointed out that
the Bill provided, for the right of a detainee to inform one person of his/her detention and the
place of detention, and that the detainee was also entitled to consult a solicitor "as soon as is
reasonably practicable" but that both of these rights could be delayed, up to 48 hours, if the
police believed the granting of these rights may impede the investigation. Amnesty
International was concerned that the provisions regarding judicial supervision of detention
were still significantly weaker than under ordinary legislation. They noted that under the Bill, a
person could be detained for 48 hours before a judicial authority determined whether an
extension of that detention can be granted; this was longer than the 36 hours in ordinary
criminal legislation. They also pointed out that under the Bill, the maximum period of
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6.88 The arrangements for reviews of the continued detention by the police of a
person arrested under section 41 are also set out in the Terrorist Act. A person's
detention must be periodically reviewed by a review officer.” The first review must be
carried out as soon as is reasonably practicable after the time of the person's arrest.
Subsequent reviews must be carried out at intervals of not more than 12 hours,
although a review can be postponed. No review of a person's detention will be carried
out after a warrant extending his or her detention has been issued. A review may be
postponed if at the latest time at which it may be carried out—
oo the detained person is being questioned by a police officer and
an officer is satisfied that an interruption of the questioning to carry out

the review would prejudice the investigation in connection with which

detention without charge was seven days, whereas it was four days under ordinary legislation.
They further remarked that under ordinary legislation, the request for further detention,
beyond 36 hours, can only be granted by a court for a further 36 hours and then the court
would have to approve the final 24-hour detention, to a maximum of four days. They said that
under the Bill, however, further detention beyond the initial 48 hours could only be granted by
a judicial authority within 48 hours of the arrest; it would appear that the judicial authority
could, at that first 48-hour stage, then grant an extension of up to five days. They considered
that if this were so, it may be in violation of the European Court for Human Rights which ruled
that detention beyond 4 days and 6 hours without judicial supervision breached Article 5(3).

The review officer must be an officer who has not been directly involved in the investigation in
connection with which the person is detained. In the case of a review carried out within the
period of 24 hours beginning with the time of arrest, the review officer shall be an officer of at
least the rank of inspector. In the case of any other review, the review officer shall be an
officer of at least the rank of superintendent. Where the review officer is of a rank lower than
superintendent, or an officer of higher rank than the review officer gives directions relating to
the detained person, and those directions are at variance with the performance by the review
officer of a duty imposed on him under this Schedule, then the review officer must refer the
matter at once to an officer of at least the rank of superintendent.
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the person is being detained,
oo no review officer is readily available, or

oo it is not practicable for any other reason to carry out the review.

6.89 Where a review is postponed it must be carried out as soon as is reasonably
practicable. For the purposes of ascertaining the time within which the next review is
to be carried out, a postponed review shall be deemed to have been carried out at the
latest time at which it could have been carried out. A review officer may authorise a
person's continued detention only if satisfied that it is necessary — to obtain relevant
evidence' whether by questioning him or otherwise, to preserve relevant evidence,
pending a decision whether to apply to the Secretary of State for a deportation notice
to be served on the detained person, pending the making of an application to the
Secretary of State for a deportation notice to be served on the detained person,
pending consideration by the Secretary of State whether to serve a deportation notice
on the detained person, or pending a decision whether the detained person should be
charged with an offence.” The review officer will not authorise continued detention
unless he or she is satisfied that the investigation in connection with which the
person is detained is being conducted diligently and expeditiously. Before
determining whether to authorise a person's continued detention, a review officer
must give either of the following persons an opportunity to make representations
about the detention, namely the detained person, or a solicitor representing him who
is available at the time of the review. Representations may be oral or written. A

! "Relevant evidence" means evidence which relates to the commission by the detained person

of an offence under any of the provisions mentioned in section 40(1)(a), or indicates that the
detained person falls within section 40(1)(b).

Amnesty International in commenting on the Bill said that the grounds upon which the judicial
authority would decide to issue a warrant for further detention are less stringent than under
ordinary legislation; they include belief that further detention is necessary to obtain relevant
evidence including through questioning and that the investigation is being conducted
diligently. They said that in addition, in contrast to ordinary legislation, the Bill allowed for the
detainee and the lawyer of their own choice to be excluded from any part of the judicial
hearing concerning the reasons for the extension and that this violates fair trial standards.
Amnesty International pointed out that anyone deprived of their liberty has the right to be
brought promptly before a judge, so that their rights to liberty and freedom from arbitrary
arrest or detention can be protected and that this procedure often provides the detained
person with their first opportunity to challenge the lawfulness of their detention and to secure
release if the arrest or detention violated their rights. Amnesty International considered that
this safeguard would be severely undermined if the detained person were to be excluded from
this judicial hearing and thus excluded from challenging the lawfulness of his/her detention.
They also commented that the safeguard of a judicial hearing would also be undermined if the
detainee and his/her lawyer were excluded from the hearing while the court is deciding on
whether to order the non-disclosure of information relied upon by the police officer applying for
a warrant of extension. They noted that this amounts to an in camera hearing where police
officers present evidence or allegations which could not be challenged by the detainee or
his/her lawyer. Amnesty International remarked that it is very concerned that these clauses
undermine the very essence of this safeguard.
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review officer may refuse to hear oral representations from the detained person if he
or she considers that he or she is unfit to make representations because of his

condition or behaviour.

6.90 Where a review officer authorises continued detention he or she must inform
the detained person of any of his rights granted by the Schedule which he or she has
not yet exercised, and if the exercise of any of his or her rights under either of those
paragraphs is being delayed in accordance with the Act, of the fact that it is being so
delayed. Where a review of a person's detention is being carried out at a time when
his or her exercise of a right under either of those paragraphs is being delayed the
review officer must consider whether the reason or reasons for which the delay was
authorised continue to subsist, and if in his or her opinion the reason or reasons have
ceased to subsist, he or she must inform the officer who authorised the delay of his or
her opinion (unless he was that officer). The following provisions (requirement to
bring an accused person before the court after his arrest) shall not apply to a person
detained under section 41— section 135(3) of the Criminal Procedure (Scotland) Act
1995,° and Article 8(1) of the Criminal Justice (Children) (Northern Ireland) Order 1998.*
Section 22(1) of the Criminal Procedure (Scotland) Act 1995 (interim liberation by
officer in charge of police station) does not apply to a person detained under section
41.° A review officer carrying out a review must make a written record of the outcome

A person apprehended under a warrant or by virtue of power under any enactment or rule of
law shall wherever practicable be brought before a court competent to deal with the case not
later than in the course of the first day after he is taken into custody.

8.(1) Where a child apparently under the age of 14 — (a) is arrested without warrant for an
offence other than homicide; and (b) is not released under Article 7, the child shall be brought
before a magistrates' court as soon as is practicable and in any case within a period of 36
hours from the time of his arrest. 8(2) Paragraph (1) shall not apply if a member of the Royal
Ulster Constabulary of a rank not below that of superintendent certifies to a magistrates' court
within the period of 36 hours from the time of the child's arrest that by reason of illness or
accident the child cannot be brought before the court.

22(1) Where a person has been arrested and charged with an offence which may be tried
summarily, the officer in charge of a police station may —— (a) liberate him upon a written
undertaking, signed by him and certified by the officer, in terms of which the person
undertakes to appear at a specified court at a specified time; or (b) liberate him without any
such undertaking; or (c) refuse to liberate him.

(2) A person in breach of an undertaking given by him under subsection (1) above without
reasonable excuse shall be guilty of an offence and liable on summary conviction to the
following penalties ——

o a fine not exceeding level 3 on the standard scale; and

o imprisonment for a period ——
oo where conviction is in the district court, not exceeding 60 days; or
o where conviction is in the sheriff court, not exceeding 3 months.

(3) The refusal of the officer in charge to liberate a person under subsection (1)(c) above and
the detention of that person until his case is tried in the usual form shall not subject the officer
to any claim whatsoever.
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of the review and of any of the following which apply — the grounds upon which
continued detention is authorised, the reason for postponement of the review, the fact
that the detained person has been informed as required, the officer's conclusion on
the matter, the fact that he has taken action, and the fact that the detained person is
being detained by virtue of section 41(5) or (6). The review officer must make the
record in the presence of the detained person, and inform him or her at that time
whether the review officer is authorising continued detention, and if he or she is, of
his or her grounds. This does not apply where, at the time when the record is made,
the detained person is incapable of understanding what is said to him, violent or likely

to become violent, or in urgent need of medical attention.

6.91 The Act provides that a police officer of at least the rank of superintendent may
apply for a warrant of further detention in respect of an arrest under section 41. The
application will be made to a judicial authority.” A warrant issued by the judicial
authority will authorise the detention of a specific person for a specified period of
time, with the maximum detention period being seven days from the time of arrest
under section 41, or from the time when his examination under Schedule 7 began,
whichever is earlier. An application for extension of detention must be made either
within the 48-hour period specified in section 41(3) or within six hours of the end of
that period. Where an application is made within this six-hour period the judicial
authority will dismiss the application, if he or she thinks it could reasonably have
been made before the 48-hour period expired.

6.92 An individual to whom an application for further detention applies must be
notified that an application has been made, the time at which it is to be heard, and the
grounds on which further detention is sought. The person to whom an application
relates must be given an opportunity to make oral or written representations to the
judicial authority about the application, and is entitled to be legally represented at the
hearing. A judicial authority must adjourn the hearing of an application to enable the
person to whom the application relates to obtain legal representation where he or she
is not legally represented, he or she is entitled to be legally represented, and he or she
wishes to be so represented. A judicial authority may exclude the person to whom the
application relates and anyone representing him or her from any part of the hearing.
Information about the application may be withheld from the individual or anyone

(4) In this Part "judicial authority" means — (a) in England and Wales, the Senior District
Judge (Chief Magistrate) or his deputy, or a District Judge (Magistrates’ Courts) who is
designated for the purpose of this Part by the Lord Chancellor, (b) in Scotland, the sheriff, and
(c) in Northern Ireland, a county court judge, or a resident magistrate who is designated for
the purpose of this Part by the Lord Chancellor.
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representing him in certain circumstances, namely only if the judicial authority is
satisfied that there are reasonable grounds for believing that if the information were
disclosed — evidence of an offence under any of the provisions mentioned in section
40(1)(a) would be interfered with or harmed, the recovery of property obtained as a
result of an offence under any of those provisions would be hindered, the recovery of
property in respect of which a forfeiture order could be made would be hindered, the
apprehension, prosecution or conviction of a person who is suspected of falling
within section 40(1)(a) or (b)’ would be made more difficult as a result of his being
alerted, the prevention of an act of terrorism would be made more difficult as a result
of a person being alerted, the gathering of information about the commission,
preparation or instigation of an act of terrorism would be interfered with, or a person
would be interfered with or physically injured.

6.93 Schedule 9 sets out those offences which are subject to the special provisions
for non-jury trials on account of being terrorist-related. In relation to a number of
these offences, the Schedule enables the Attorney General for Northern Ireland to
certify that particular cases are not to be treated as "scheduled”.

(1)) Access to appropriate adults and legal advisors

6.94 In its response on the Draft Codes of Practice Issued Under The Terrorism Act 2000
the Northern Ireland Human Rights Commission (NIHRC)* noted that concern can be
expressed regarding the prescribed delay of such a suspect’s right to have an
appropriate adult present “in exceptional cases of extreme operational necessity”.
The NIHRC said that given the recent decisions of the European Court of Human
Rights in the case of Averill v UK (2000) BHRC 430 and Magee v UK (2000) BHRC 646,
combined with the vulnerability of the person concerned, delay in accessing an
appropriate adult to guide the suspect could conceivably in many cases (if not all) be
incompatible with the right to a fair trial. They pointed out in particular, that the
suspect may not be able to access a solicitor due to the failure to obtain considered
guidance and that this failure could make any statements or silences obtained in such
circumstances unlawful under Article 6 of the ECHR, particularly in light of the Magee
decision. They recommended that the Code should provide as follows: “A time
period of approximately 20 minutes should be allowed for a suspect to read and
acquaint him- or herself with the Code before questioning commences, which can be
reduced or waived only in exceptional circumstances, i.e. extreme operational

7 This provision defines who suspected “terrorists”.

8 http://www.nihrc.org/files/draft_code_response_terrorism_act 2000 _2.htm
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necessity”.

6.95 The NIHRC further noted that a person has a qualified right to see a solicitor as
soon as reasonably practicable, privately and at any time and that this right is then
circumscribed. They remarked that the police is permitted to delay a suspect under
the Act from accessing a solicitor where a police officer of the required rank has
reasonable grounds to believe that such access could have a consequence specified
in paragraphs 8(4) and 8(5), despite the suspect’s right to same. The NIHRC pointed
out that his or her right to “private” access may moreover, be abrogated under
paragraph 9, by an Assistant Chief Constable, on similar grounds. The Code excludes
paragraph 6.4 of the PACE NI Code, which states that: “If, on being informed or
reminded of the right to legal advice, the person declines to speak to a solicitor in
person, the officer shall point out that the right to legal advice includes the right to
speak with a solicitor on the telephone and ask him if he wishes to do so.” The NIHRC
considered that the exclusion of this practice undermines the suspect’s protection
under the Code. The NIHRC also commented that under para 6.6 of the Code a
suspect who asks for legal advice may not be interviewed before he or she has
received such advice, unless (inter alia) an officer of the rank of superintendent or
above has reasonable grounds for believing that (para 6.6 (b) (i)) delay will involve an
immediate risk of harm to persons or serious loss of, or damage to, property, or (para
6.6 (b) (ii) and (c)) where a solicitor has been contacted and has agreed to attend, and
awaiting his or her arrival would cause unreasonable delay to the process of
investigation, or the solicitor nominated by the suspect, or selected by him or her
from a list, cannot be contacted, has previously indicated that he or she does not wish
to be contacted or declines to attend, despite having been contacted.

6.96 The NIHRC noted that leading English authority on the question of legal access
is the English Court of Appeal decision in the case of R v Samuel [1988] 2 All E R 135
where the Court of Appeal stated there that “the right to legal advice, set out in
section 58 of the Act [the Police and Criminal Evidence Act 1984] was fundamental
and could only be denied if the officer believed on reasonable grounds that access to
a solicitor would hinder police enquiries. This meant either deliberate criminal
conduct or “inadvertent” conduct on the solicitor’s part; rarely could either of these
be reasonably believed in by the police”. The NIHRC explained that in relation to
interviews under emergency legislation, the courts in accordance with statute have
traditionally afforded the police greater flexibility in restricting suspects’ access to
solicitors. They pointed out that the key question is whether it is permissible for the
police to commence an interview without a solicitor where the suspect has requested


