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ACT

To amend the Financial Intelligence Centre Act, 2001, so as to define or further
define certain words and expressions; to clarify the application of the Act in
relation to other laws; to extend the objectives and functions of the Centre; to
change the name of the Money Laundering Advisory Council; to clarify certain
provisions; to update references to legislation; to provide for the sharing of
information by the Centre and supervisory bodies; to provide for the issuance of
directives by the Centre and supervisory hodies: to provide for the registration of
accountable and reporting institutions; to clarify the roles and responsibilities of
supervisory hadies; to provide for written arrangements relating to the respective
roles and responsibilities of the Centre and supervisory bodies; to authorise the
Centre and supervisory bodies to conduct inspections; to regulate certain
applications to court; to provide for administrative sanctions that may be imposed
by the Centre and supervisory bodies; to establish an appeal board to hear appeals
against decisions of the Centre or supervisory bodies; to make further provision for
offences; and to provide for matters connected therewith.

L IT ENACTED by the Parliament of the Republic of South Africa, as
{follows:—

Amendment of section 1 of Act 38 of 20001, as amended by section 27 of Act 33 of
2004

1. Secuon 1 of the Financial Intelligence Centre Act, 2001 (hereinalter referred o as
the principal Act), is hereby amended—
{a) hy the insertion in subscction (1) aller the definition of “accountable
institution™” of the following delinitions:
* ‘administrative sanction’ means a sanction referred o in section
‘appeal board’ means the appeal board established by section 45E:™:
fhi by the insertion in subsection (1) after the definition of “authorised olficer™ of
the following definition:
** *hearer negotiable instrument’, for the purposes of this Acl, means
any instrument that may on demand by the bearer thereof be converted to
the currency of the Republic or that of another country, and includes.
amongsl others, cheques. promissory notes or money orders;™:
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{c) by the substitution in subscction (1) for the definition of “*Council™ of the
following definition:
*{Council’ means the [Money] Counter-Money Laundering Advisory
Counail established by section 17;7;
fd) by the insertion in subscction (1) alter the definition of “entity” of the
foltowing definition:
" ‘inspector’ mcans a person appointed in terms of section 45A:7;
{e} by the insertion in subsection (1) after the definition of “*National Director of
Public Prosecutions™ ol the following definition:
" ‘non-compliance’ means any act or omission, and ‘fails to comply”,
“failure to comply” and ‘not complving’ have the same meaning:™:
(f} by the insertion in subscction (1) after the definition of “'supervisory body™ of
the following definition:
** ‘terrorist and relaled activities’ has the meaning assigned to it in
section | ef the Protection of Constitutional Democracy Against Terrorist
and Related Activities Act. 2004 (Act No. 33 of 20043 and
{g) by the substitution in subscction (1) for the definition of “this Act’™ of the
following definition:
* ‘this Act’ includes [a regulation made in terms of scetion 77] any
regulation made or cxemplion given under this Act;”.

Insertion of section 1A in Act 38 of 2001
2. The following section is hereby inseried in the principal Act after secuon 1:
“Application of Act when in conflict with other laws
1A, If any conflict, relating 1o the matters dealt with in this Act, arises

between this Act and the provisions of apy other law existing at the
commencement of this Act, save the Constitution, the provisions of this Act

prevail.”.

Amendment of section 3 of Act 38 of 2001, as amended by section 27 of Act 33 of
2004

3. Section 3 of the principal Act is hereby amended—
{a) by the subsiitution in subscciion {2} for paragraphs fa) and () of the following
paragraphs, respeclively:

“(a) to make information collected by it available to investigating
authorities, supervisory bodics, the intelligence services and the
South African Revenue Services to facilitate the administration and
enforcement of the laws of the Republic;

(h) to cxchange information with [similar] bodies with similar
objectives in other countries regarding money laundering activities.
the financing of terrorist and related activiues, and other similar
[offences.] activities:™: and

{6} by the addition of the following paragraph:

(¢} w supervise and enforce compliance with this Act or any directive
made in terms of this Act and 1o facilitate effective supervision and
enforcement by supesvisory bodies.™.
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Amendment of section 4 of Act 38 of 2001

4. Scction 4 of the principal Act is hereby amended—
{a) by the substitution for paragraph (¢) of the following paragraph:

“(c) monitor and give guidance to accountable institutions, supcrvisory
bodics und other persons regarding the performance and compli-
ance by them of their dutics and [their compliance with the
provisions] obligations in erms ol this Act or any directive made in
terms of this Act;™; and

(B) by the addition ol the following paragraphs:

“{e) annually review the implementation of this Act and submit a report

thereon to the Mintster;

() implement a registration system in respect of all accountable
institutions and reporting institutions; and

fg) supervise and enforce compliance with this Acl or any directive
made in terms of this Act by accountable institutions. reporting
mstitutions and other persons to whom the provisions of this Act
apply that—

(i) are not regulated or supervised by a supervisory body in terms
of this Act or any other law;

(ii) are regulaicd or supervised by a supervisory body in terms of
this Act or any other law, if that supervisory body fails to
enforce campliance despite any recommendation of the Centre
made in terms of section 44{b}.”".

Substitution of heading to Chapter 2 of Act 38 of 2001

5. The following heading is hereby substituted for the heading to Chapter 2:
“[MONEY] COUNTER-MONEY LAUNDERING ADVISORY COUN-
CIL".

Amendment of section 17 of Act 38 of 2001
6. The following section is hereby substituted {or scetion 17 of the principal Act:
“Establishment

17. [A Money] A Counter-Money Laundering Advisory Council is
herchy established.™.

Amendment of section 26 of Act 38 of 2001

7. Section 26 of the principal Act is hereby amended by the substitution Lor subscciion
(1) of the loliowing subsection:

*(1y An authorised representative of the Centre has access during ordinury
working hours to any records kept by or on behalf of an accountable institution in
terms of section 22 or scction 24, and may examine, make cxtracts from or copies
ol, any such records for the purposes of obtaining further information in respect of
a report made in terms of section 28, 28A. 29, 30(1) or 31.7.

Amendment of section 30 of Act 38 of 2001

8. Sectian 30 of the principal Actis hereby amended by the substitution {or subscction
(1) ol the following subsection:

“(1) A person [intending to convey] who intends conveying or who has

conveyed or who is conveving an amount of cash or a bearer negotiable instrument
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in excess of the preseribed amount to or from the Republic must, [before that
person conveys the cash into or out of the Republic] on demand. report the
preseribed particulars concerning that conveyance 1o a person authorised by the
Minister for this purpose.™.

Amendment of section 34 of Act 38 of 2001, as amended by section 27 of Act 33 of
2004

9. Section 34 of the principal Act is hereby amended by the substitution for subsection
(3) of the following subsection:

*(3) Subsection (1) docs not apply to the carrying out of a transaction to which
the rules of an exchange licensed in terms of the [Stock Exchanges Control Act,
1985, or the Financial Markets Control Act, 1989] Sceuritics Services Act, 2004
(Act No, 36 of 2004}, apply.”.

Amendment of section 36 of Act 38 of 2001

10. Scetion 36 af the principal Act is hereby amended —
(a) by the substitution for subsections (1) and (2) of the following subsections,
respectively:

(1) If a supervisory body or the South African Revenue Service
knows or suspects that an accountable institution][, as a resnlt of a
transaction concluded by or with the accountable institution,)
wittingly or uawittingly has received or is about to receive the proceeds
of unlawful activities or has been used or may be used n future for
money laundering purposes or for the purpose of any transaction
contemplated in section 29(1)¥), it must advise the Centre and any
authority, service or body contemplated in section 3 or any other
supcrvisory body that, in the opinion of the supervisory body or the
South African Revenue Service, may have an interest therein, of that fuct
and furnish [the Centre] them with all information and any records
regarding that knowledge or suspicion which [the Centre] they may
rcasonably require [for the achievement of its objectives] (o identity
the proceeds of unlawful activitics or o combat money faundering
activities or financing ot terrorist and related activities.

(2} If the Centre helicves that a supervisory body or the South Alrican
Revenue Service may have information indicating that an accountabic
institution], as a result of a transaction concluded by or with the
accountable institution,] wittingly or unwittingly has received or is
about to receive the proceeds of unlawlul activities or has heen used or
may be used in future for money laundering purposes or for the purpose
of any transaction comemplaied in section 29(1)(b), the Centre may
request that supervisory body or the Seuth African Revenue Service to
coniirm or rebut that beliel and the supervisory body or South Alrican
Revenue Service, as the case may be, must do so and, if that beliel is
confirmed, must {urnish the Centre and any authority, service ar body
referred to in section 3 or any other supervisory body identificd by the
Centre that may have an interest in that matter with all information and
any records regarding that knowledge or suspicion which the Centre may
reasonably require for the achievement of its objectives.”™.

Amendment of section 37 of Act 38 of 2001

11. Secuon 37 of the principal Act is hereby amended by the substitution for
subscetion (1) of the following subsection:

“(1) Subject tw subsection (2), no duty of secrecy or confidentiality or any other
restriction on the disclosure of information. whether imposed by legislation or arising
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from the common law or agrecment, affects compliance by an accountable institution,
supervisory body, reporting institution, the South African Revenue Service or any other
person with a provision of this Part. Part 4 and Chapter 4.7;

Amendment of section 38 of Act 38 of 2001

12. Section 38 of the principal Act is hereby amended by the substitution for
subsecuon (1) of the following subsection:

“(1) No action, whether criminal or civil. lies against an accountable institution,
reporting institution, supervisory body, the South African Revenue Service or any other
person complying in good faith with a provision of this Part, Part 4 and Chapter 4,
including any director. employee or other person acting on behait of such accountable
institution, reporting institution, supervisory body, the South African Revenue Service
or such other person.™.

Amendment of section 40 of Act 38 of 2001, as amended hy section 27 of Act 33 of
2004

13. Section 40 of the principal Actis hereby amended by the addition ot the following
subsection;

*“(7) The Cenltre may make available any information obtained by it during an
inspection to an organ of state, a supervisory body, other regulatory authority,
self-regulating association or organisation that is affected by or has an interest in
that information.”™”,

Insertion of sections 43A and 43B in Act 38 of 2001

14, The following sections are hereby inserted in Part 4 of Chapter 3 of the principal
Act, after section 43

“Directives

43A, (1) The Centre may, by notice in the Gazetre, issue a directive to all

institutions to whom the provisions ot this Act apply. regarding the
application of this Act.

(2) The Centre or a supervisory body may, in writing, issuc a directive (o
any category ol accountable institutions or category of reporting institu-
tions or other category of person 10 whom the provisions of this Act apply,
regarding the application of this Act.

(3) The Centre or a supervisory body may in writing, over and above any
dircetive contemplated in subsection {1} or (2), issue a directive to any
accountable institution, category of accountable institutions, reporting
institution. category of reporting institutions or other person to whom the
provisions of this Act apply, to—

{a) provide the Centre or that supervisory body, as the case may be—
(1) with the information. reports or statistical returns specified in
the notice. at the timce or at the intervals specified in the notice;
and
(tiy  within the period specified in the notice. with any document in
its possession or custody or under its controk;
(b) cease or refrain from engaging in any act. omission or conduct in
contravennon of this Act:
(c) perform acts necessary to remedy an alleged non-corpliance with this
Act; or
{d) perform acts necessary to mect any obligation imposed by this Act,
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{4) The Cenure or supervisory body may examine a document submitted
lo itin terms of subsection (3)( ) or make a copy thercol or part thercol.

{5) The costs incurred in complying with a directive must be borne by the
accountable institution, reporting institution or person concerned.

(6) (u) The Centre. in respect of any accountable institution or catcgory | §
of accountable institutions regulated or supervised by a supervisory body in
wrms of this Act or uny other Jaw, may issue a directive in accordance with
suhscetions (2) and (3) only if a supervisory body—

(1) failed 1o 1ssue a dircclive despile any recommendation of the Centre
made in lermis of section 44¢5); or 10
(ii) lailed to issue a directive within the period specified by the Centre.

{h} A supervisory body may issue a directive in terms ol (his section only

alter consulting the Centre on that dircetive.

Registration by accountable institution and reporting institution

43B. (1) Every accountuble institution referred to in Schedule | and 15
every reparting institution referred to i Schedvle 3 mwst. within the
prescribed period and in the prescribed manner, register with the Centre.

{2) The registration of an accountable institution and a reporting
instiution contemplated in subscction (1) must be accompunied by such
particulars as the Centre may require. 20

{3) The Centre must kecp and maintain a register of every accountable
institudion and reporting inshiution registered in terms of subsection ().

(4 A registered accountable institution or reporling institution must
notify the Centre. in writing; of any changes 10 the particulars furnished in
terms of this section within 90 days afier such a change.”™.

2
o

Amendment of section 45 of Act 38 of 2001

15. Section 45 ol the principal Act 1s hereby amended—
fa) by the substitwtion for subscction (1) of the following subsection:

“(1)[Each] Every supervisory body is responsible for supervising and
enforeing compliance with [the provisions of this Chapter by each 30
accountable institution] this Act or any order. determunation or
directive made in terms of this Act by all accountable institutions
regulated or supervised by it and

{b) by the insertion after subscction (1) of the following subsections:

“{1A)(a) The obligation referred to in subsection (1) forms part of the 35
legislative mundate of any supervisory body and constitules a core
function of that supervisory body.

(k) Any Act that regulates a supervisory boady or authorises that
supervisory body 10 supervise or regulate any accountable institution
must be read as including subsection (1), and a supervisory body may | 40
utilise any fees or charges it is authorised 10 impose or collect to delray
expenditure incurred in performing its obligations under this Act or any
order, determination or directive made in terms ol this AcL.

(IB) A supcrvisory body. in meeting its obligation referred 10 in
subsection (1}, may— 45
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{a} 1inadditon (o any powers it has in terms of another Act, exereise any
power afforded 10 it in this Act;

(b} declegate the exercise of any power contemplated in paragraph {aj to
any of its members, employees or any other suitable person:

{¢) lake any measures il considers necessary or expedient 1o meet its | S
obligations imposed by this Act or any order, determination or
directive made in terms of this Act, or (o achieve the objectives of
the Centre or this Act;

(d) require an accountable institution supervised or regulated by it to
report on that institution’s compliance with this Act or any order, | 10
determination or directive made in terms of this Act in the form,
manner and timeframes determined by the supervisory body;

e} 1ssue or amend any hcence, registration, approval or authorisation
that the supervisory body may issue or grant in accordance with any
Act, 1o include the following conditions: [5

(i) compliance with this Act; and

(i1) the continued availability of human, financial, technological
and other resources to ensure compliance with this Act or any
order, determination or directive made 1n terms of this Act; and

{f) 1n making 4 determination in accordance with any Act applicable to | 20
it as to whether a person is fil and proper to hold office in an
accountable institution, take into account any involvement, whether
directly or indirectly. by that person in any non-compliance with
this Act or any order. determination or directive made in terms of
this act, or, prior 10 the commencement of this Act or at any time
thercafter. any involvement in—

(i) any moncy laundering activity: or
(i1} any terrarist or related activity.

(1C) A supervisory body must submit 0 the Centre, within the
prescribed period and in the prescribed manner. a written report on any | 30
action taken against any accountable institution in terms of this Act or
any order, determination or directive made in terms ol this Act,

(1D) The Centre and a supervisory body must co-ordinate their
approach (o exercising their powers and performing their functions in
terms of this Act o ensure the consistent application of the Act, and must
enler into a written memorandum of understanding in respect thereof.”,

b2
i1

o
LA

Amendment of Chapter 4 of Act 38 of 2001

16. Chapter 4 of the principal Act is hereby amended-—
fat) by the substitution for the heading to that Chapter of the following heading:
“[OFFENCES AND PENALTIES] COMPLIANCE AND ENFORCE- 40
MENT": and
k) by the insertion in that Chapter. after section 45, of the following sections:

Appointment of inspectors

45A. (1) The Director or the head of a supervisory body, as the case may
he, may appoint any person in the service of the Centre or supervisory body | 45
or any other suitable person as an inspector,
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(2) The Director or the head of a supervisory body may determine the
remuneration to be paid to a person who is appointed in terms of subsection
(1) that is notin the full-time service of the Centre or supervisory body.

{3) {a) The Director or the head of a supervisory body must issue an
inspeclor contemplated in subsection (1) with a certilicate of appointment | S
stgned by the Dicector or the head of that supervisory body,

{f) A certificate of appointment must specify—

(i) the full niwme of the pesson so appointed:
(ii)  his or her identity number;
(iil)  his or her signature; 10
(iv} his or her photograph:
(v) adescription of the capucity in which he or she is appoimed:
and
(vi} the extent of his or her powers 1o inspect.

(4} fa) Where the head of a supervisory body s authorised by any other | 15
Act 1o appoint inspeciors, the head may extend the appoimment and
functions of inspectors under that Act 1o include the undertaking of
inspections under this Act.

{b) An inspector whose appointment or functions have been extended
under paragraph (@} may. in underiaking inspections under this Act, in | 20
addition o the functions afforded to such inspector under the Act
contemplated in paragraph (a), perform the functions afforded in this Act.

{c} Any extension contemplated in paragraph (a) must be reflected in any
certiftcate or appointment document issued by the head of the supervisory
body 1o an inspector under the Act contemplated in that paragraph, 25

(5) When an inspector undertakes an inspection in terms of this Act. the
inspector must—

{a) be in possession of a certificate of appointment issued in terms of
subsection (3) or contemplated in subsection 4{c¢); and

(b} on request, show that centificate to any person who is— 30
(i) affected by the performance of the functions of the inspector: or
(i) is in charge of any premises to be inspected.

Inspections

4538, (1) For the purposcs of determining compliance with this Act or
any order. determination or directive made in terms of this Act, an inspector | 33
may al any reasonable time and on reasonable notice, where appropriale,
enter and inspect any preinises at which the Centre or. when acting in terms
ol section 45( 1), the supervisory body reasonably believes that the business
of an accountable institution, reporting institution or other person to whom
the provisions ol this Act apply. is conducted. 40

{2} An inspector, in conducting an inspection. may—

(@) in wriling direct a person 1o appear for guestioning belore the
inspector at a Ume and place determined by the inspector;
¢b) order any person who has or had apy document in his, her or its
possession or under his, her or its control relating to the affairs of the | 45
accountable institution, reporting institution or person—
(1) to produce that document; or
(1) 1o furnish the inspector at the place and in the manner
determined by the inspector with information in respect of that
document; 50
{¢) open any strongroomn, safe or other container, or order any person fo
open any strongroom, safe or other container, in which the inspector
suspects any document relevant o the inspection is kept;
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(d) use any compuler systenm or cquipment on the premises or requirc
reasonable assistance from any person on the premises to vse tha
compuler system fo-—

(i) access any data contained in or available to that computer
system: and 5
(i) reproduce any document from that daca:

fe) examine or make extracts from or copy any document in the
possession of an accountable institution. reporting institwion or
person of, against the issue of a receipl. remove that document
temporarily for thal purpose: and 1o

{f) against the issue of a receipt, scize any document obtained in werms ol
paragraphs {c) to {e}. which in the opinion of the inspector may
constitute evidence of non-compliance with a provision of this Act or
any order, determination or dircetive made in terms of this Act.

(3) An accountable institution. reporting institution or other person to | 15
whom this Act applies. must without delay provide reasonable assistance to
an inspector acling in terms of subsection (2).

(4) The Centre or a supervisory body may recover all expenses
necessarily incurred in conducting an inspection from an accountable
nstitution, reporting institution or person inspected. 20

(5} fa) Subject to section 36 and paragraph (b), an inspector may nol
disclose 10 any person not in the service of the Centre or supervisory hody
any information obtained in the performance of functions under this Act.

(b} An inspector may disclose information—

(1) for the purpose of enforcing compliance with this Act or any order.
determination or directive made in terms of this Acy;

{11} Tor the purpose of legal proceedings:

(111) when required to do so by a court; or

(iv) i1 the Direclor or supervisory body is satisfied that it is in the public
interest. 30

(6) (a) An inspector appointed by the Director may, in respect of any
accountable institution regulated or supervised by a supervisory body in
terms o this Act or any other law, conduct an inspection only if a
supervisory bady failed (o conduct an inspection despite any recommenda-
tion of the Centre made in lerms of section 44(8) or lailed Lo conduct un
inspection within the period recommended by the Centre.

{b) An inspector of a supervisory body may conduct an inspection, other
than a routing inspection in terms of this section, only afler consultation
with the Centre on that inspection.

f¢) An inspeclor appointed by the Director may on the request ol a [ 40
supervisory body accompany and assist an inspector appointed by the head
of a supervisory body in conducting an inspection in terms of this section.

(7) No warrant is required lor the purposes of an inspeciion in lerms of
this section.

]
Lh

)
o

i
h

Administrative sanctions

45C. (1) The Centre vr a supervisory body may impese an administrative
sanction on any accountable institbhion, reporting institution or othey
person o whom this Act applies when sutisficd on available facis and
information that the institution or person—
fa) has failed 10 comply with a provision of this Act or any order. § 50
determination or directive made in terms of this Act;
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(b) has failed 10 comply with a condition of a licence, registration,
approval or authorisation issued or amended in accordance with
section 45(1Bie).

(e} has faited to comply with a directive issued in terms section 34(1) or
43A03); or 5

{d) has failed to comply with a non-financial adminisirative sanction
imposed in terms of this section.

(2} When delermining an appropriate administrative sanction, the Centre
or the supervisory body must consider the following factors:

fa) The nature, duration, seriousness and extent of the relevant non- [ 10
compliance:

fh) whether the institution or person has previously failed to comply with
any law,

(¢} any remedial steps taken by the institulion or person lo prevent a
recurrence of the non-compliance; 15

fdd) any sleps taken or 10 be taken against the institution or persen by-—

(1) another supervisory body. or
(i) a voluntary association of which the instilution or person is a
member: and

fe) any other relevant lactor. including mitigating factors. 20

{3) The Centre or supervisory body may impuose any one or more of the
following administralive sanctions:

{a) A caution not to repeat the conduct which led to the non-compliance
referred to in subscection (1);

{#) areprimand; 25

(¢) adircetive to tuke remedial action or to make specific arrangements;

(e} the restriction or suspension of certain specified business activities; or

(¢) a financial penalty not exceeding R10 million in respect of natural
persons and R50 million in respect of any legal person.

(4) The Centre or supervisory body may— 30
fa) in addition to the imposition of an administrative sanction, make
recommendations to the relevant institution or person in respect of
compliance with this Acl or any order, determination or directive made

m terms ol this Act:

th) direct that a tinancial penalty must be paid by a natural person or | 35
persons for whose actions the relevant institution 1s accountable in
law, if that person or persons was or were personatly responsible for
the non-compliance:

{¢} suspend any part of an administrative sanction on any condition the
Centre or the supervisory body deems appropriate for a period not | 40
exceeding five years,

(5) Before imposing an administrative sanction, the Centre or supervi-
sory body must give the institution or person reasonable notice in writing—

(a) of the nature of the alleged non-compliance:;

(b} of the intention Lo impose an administrative sanction; 45
(¢) ol the amount or pacticulars of the intended administrative sanction;
and

(d) that the institution or person may, in writing, within a period specified
in the notice. make represcntations as 1o why the administrative
sanction should not be imposed. 50

(6) (¢) After considering any representations and the lactors referred 1o in
subscction (2). the Centre. subject W paragraph (¢). or supervisory body
may impose an administrative sunction the Centre or supervisory body
considers appropriate.

(b} Upon impuosing the adminisirative sanction the Centre o supervisory
body must. 1n writing, notily the institution or person—-

(1) of the decistion and the reasons therefor: and

wh
wh
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(i) of the right to appeal against the decision in accordance with section
45D.

{c} The Centre must. prior to taking a decision contemplated in paragraph
fa} consult the relevant supervisory body, if applicable.

(7) fa) Any financial penally imposed must be paid inte the Criminal | 5
Assets Recovery Account established by section 63 of the Prevention Act
within the period and in the manner as may be specified in the relevant
notice.

(b) if the institution or person latls 10 pay the financial penalty within the
specified period and an appeal has not been lodged within the required | 10
period, the Centre or supervisory body may forthwith tile with the clerk or
registrar of a competent court a certified copy of the notice contemplated in
subsection (6)(b). and the notice thereupon has the effect of a civil judgment
Jawlully given in that court in favour of the Centre or supervisory bady.

{8) An administrative sanction contemplated in this section may not be | 15
imposed if the respondent has been charged with a criminal offence in
respect of the same set of facts.

{99 It o court assesses the penalty 1 be imposed on a person convicted of
an offence in terms of this Act, the court must lake into account any
administrative sanction imposed under this section in respect of the same | 20
sel of facts.

(10} An administrative sanction imposed in terms of this Act does not
constitute a previous conviction as contemplated in Chapter 27 of the
Criminal Procedure Act. 1977 (Act No. 51 of 1977).

(11) Unless the Director or supervisory body 1s of the opinion that there | 25
are exceptional circumstances present that justify the preservation of the
confidentiality of a decision the Director or supervisory body must make
public the decision and the nature of any sanctton immposed if—

(@) an institution or person does not appeal against a decision of the
Centre or supervisory hody within the required period; or 30

(b} the appeal board confirms the decision of the Centre or supervisory
hody.™.

Appeal

451>, (1) (a) Any institution or person may appeal against a decision of
the Centre or supervisory body made in terms of section 45C(6) to the
appeal board.
{b) An appeal must be lodged within 30 days in the manner, and on
payment of the fees, prescribed by the Minister.
(2) An appeal under subsection (1) shall take place on the date and at the
place and time determined by the appeal board. 40
(3} An appeal is decided on the affidavits and supporting documents
presented to the appeal board by the parties Lo the appeal.
(4) Diespite the provisions of subsection (3) the appeal board may—
(a) suimmmon any person who, in its opinion, may be able o give
information for the purposes of the appeal or who it believes has in his, | 45
her or its possession. custody or control any document which has any
bearing upon the decision under appeal, to appear before it at a time
and place speciticd in the summons, to be questioned or 0 produce
that document. and retain for examination any document so produced;
(5} administer an cath o or accept an affirmation from any person called | 50
48 a witness at an appeal: and
(c) call any person present at the appeal proceedings as a witness and
inlerrogate such person and require such person o produce any
document in his, her or 1t possession. custody or control, and such a
person shall be entitled 1o legal representation at his or her own
CXPENSE.
(5) The chairperson of the appeal board determines any other procedural
matters relating to an appeal.

(s}
n
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(6) Any party to an appeal is entitled o be represented at an appeal by a
legal representative,

(7) The appeal board may—

(a) confirm, set aside or vary the relevant decision of the Centre or
supervisory hody; or

{b) refer a matter back for consideration or reconsideration by the Centre
or the supervisory body concerned in accordance with the directions of
the appeal board.

{8) The dectsion of a majority of the members of the appeal board shall
be the decision of that board. 10

{9} The decision of the appeal hoard must be in writing, and a copy
thereof must be made available 10 the appellant and the Cemire or
supervisory body.

(1) (a) I the appeal board seis aside any decision of the Centre or
supervisory body, the [ees contemplated in subsection (1)(h) paid by the | 15
appellant in respect of the appeal in gquestion must be refunded 1w the
appellant.

{b) 1f the appeal bouard varies any such decision, it may in its discretion
direct that the whole or any pari of such fees be refunded to the appeliant,

(11} (a) Subject to pacagraph (b), a decision of the appeal board may be 20
taken on appeal to the High Court as if it were a decision of a magistrate in
a civil matter.

(b) The launching of appeal proceedings in werms of paragraph (a) does
not suspend the operation or execution of a decision. unless the chairperson
of the appeal board directs otherwisce.

wh

I
N

Establishment of appeal board

45E. (1) An appeal board is hercby established.

{2) The Minister must appoint as members of the appeal board so many
persons as the Minister may consider necessary. with an alternate for cach
of them. of whom— 30
{a) one must be an advecate or attorney with at least ten years experience,

who will be the chairperson: and
{h) at Jeast two must be persons with experience and expert knowledge of
financial institutions and financial services.

{3) A member of the appea] board holds office lor a period of three years | 35
and is eligible for reappointment on the expiration of his or her term of
office.

(4) An aliernate acts as o member when
faj  a member s absent, has recused himsell or herself or is suspended: or
fh) the Gilling of a vacuncy on the appeal bouard is pending. 40

{5) Any vacancy that occurs on the appeal hoard must be filled in
accordance with subsection (2} and any person so appointed holds office for
the unexpired portion of the period of office of his or her predecessor.

(6) The appeal board may co-opt any person having expert knowledge of
a particular matter 10 assist the hoard in considering an appeal. 45

(7) A person co-opted under subsection (6) may not participate in any
decision of the appeal board.

(8) 1f before or during the consideration of any appeal it transpires that
any member of the appeal board has any direct or indirect personal interesi
in the outcome of that appea). that member must recuse himsel( or hersell ] 50
and must be replaced by the aliernate member.

{9) The Minister may terminate the period of office of a member of the
appeal board—
fa) if the perlormance of the member is unsatisfactory: or
k) il the member, cither through iliness or for any other reason, s unable | 55

10 perform the functions of office effectively.

{10} (¢) The Minister may, if the performance of the appeal board is
unsatisfactory, terminate the period of oflice of all the members of the
uppeal board.
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(b In the event of the dismissal of all the members of the appeal board.
the Minister may appoint persons to act as caretakers unttl competent
persons are appointed in terms of subsection (2).

{11y A member of the appeal board may be paid such remuneration and
allowances as the Minister may from time lo time delermine. 5

(12) The Centre must provide admunistrative support lor the appeal
hoard.

(13) The Centre is responsible for the expenditure of the appeal board.

Application to court

45F. (1} fa) The Centre, in rvespect of any accountable institution {0
regulated or supervised by a supervisory body in terms of this Act or any
other law, may institule proceedings in accordance with 1his section oaly 1f
a supervisary hody failed to institute proceedings despite any recommen-
dation of the Centre made in terms of section 44(h) or failed to institule
proceedings within the period recommended by the Cendre. I5

(b} A supervisory body may institute proceedings in accordance with this
section only after consultation with the Centre on that application to court.

{2) Subject (o subscction (1), the Centre ar any supervisory body may
institute proceedings in the High Court having jurisdiction against any
accoumtable institution, reporiing institution or person 1o whom this Act | 20
applies, to—

{a) discharge any obligation imposed on the Centre or supervisory body in
terms of this Act:

{b) compel that institution or person to comply with any provision of this
Act or to cease contravening a provision of this Ac; 25

{c) compel that institution or person to comply with a directive ssued by
the Centre or supervisory body under this Act: or

fd) obtain a declaratory order against that instituion or person on any
point of law relating to any provision of this Act or any order,
determination or directive made in terins of this Act. 30

(3} Subject to subsection (1). if the Centre or a supervisory body has
reason 1o believe that an institution or person is not complying with this Act
or any order, determination or dircetive made in terms of this Act, it may. if
it appears that prejudice has occurred or might occur as a result of such
non-compliance, apply to a court having jurisdiction for— 35
{a) an order restraining that institution or person from continuing business

pending an application w court by the Centre or supervisory body as
contemplated in subsection (2): or
(£} any other legal remedy avaitable to the Centre or supervisory body.™.

Insertion of section 51A in Act 38 of 2001 40
17. The following sectton is hereby tnserted in the principal Act after section 31:

“Failure to report property associated with terrorist and related
activities

51A. (1) Anaccountable institution that has ia its possession or under its
control property owned or controlled by or on behalf of, or at the direction
of an entity contemplated in section 28A(1), and that f{ails, within the
prescribed period, 1o report that tuct and the prescribed information in
respect ol such property Lo the Centre in accordance with that seclion, is
guilly of an oflence.

(2) An accountable institution that fails to comply with a direction by the
Director in accordance with section 28A(2), is guilty of an offence.”.

a5

50
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Substitution of section 54 of Act 38 of 2001
18. The tollowing section is hereby substituted for section 34 of the principal Act:

“Failure to report conveyance of cash or bearer negotiable instrument
into or out of Republic

54. Any person who wilfully fails w report the conveyance of cash or a
bearer negotiable instrument into or out of the Republic in accordance with
section 3001). is guilty of an offence.”.

Substitution of section 55 of Act 38 of 2001
19. The following section is hereby substituted for section 53 of the principal Act;
“Failure to send report to Centre
55. A person referred to in seciion 30(2) who fatls to send a report

regarding the convevance of cash or a bearer negotiable instrumnent (o the
Centre in accordance with that section, is guilty of an offence.”.

Substitution of section 57 of Act 38 of 2001
2(% The following scetion is hereby subshiuted for section 57 of the principal Act:
“Failure to comnply with request

§7. An accountable institution, reporting institution or any other person
that fails to comply with a request made by—
(a) the Centre or an investigating authority acting under the authority of
an authorised oflicer in terms of section 32(2); or
{b) _asupervisory body in werms of section 45¢1B)d),
is goilty of an offence.”.

Substitution of section 58 of Act 38 of 2001
21. The following section is hereby substituted for section 58 of the principal Act:
“Failure to comply with [direction by Centre] directives
58. An accountable institution that fails to comply with a [direction by|

directive of the Centre or a supervisory body in terms of section 34(1),
43A(3) or 45C(c)(3). 15 guilty of an offence.™.

Amendment of section 60 of Act 38 of 20011

22, Scetion 60 of the principal Actis herehy amended by the substitution in subsection
{1 for paragraph {a) of the Tollowing paragraph:
“fa) discloses confidential information held by or obtained froin the Centre
otherwise than in accordance with section 40 or 41:7,

Insertion of section 6LA in Act 38 of 2001
23, The following section is hereby inseried in the principal Act alter section 61:
“Failure to register with Centre
61A. Any accouniable institution or reporting institution that—
{a)  Tails to register with the Centre in terms of section 43B: or

(b} fails 10 provide information in terms of scction 43B.
is guilty of an offence.™.
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Insertion of sections 62A, 628 and 62C in Act 38 of 2001

24. The foltowing sections are hereby inserted in the principal Act after section 62:

“Offenrces relating to inspection

62A. A persan who—

{a} tatls 1o appear for questioning n terms of section 45B(2 ¥ a ) 5

(b} fails to comply with an order contemplated in section 45B(2)b);

() wilfully gives false informaiion to an inspector:

{d) fails to comply with any reasonable request by an inspector in the
performance of his or her functions: or

{ej  wilfully hinders an inspector in the performance of his or her | 10
functions,

is guilty of an olfence.

Hindering or obstructing appeal hoard

62B. Any person who wilfully interrupts the proceedings of the appeal
board or who wiltully hinders or obstructs the appeal board in _the 15
performance of ity functions, is guilty of an offence.

Failore to attend when summoned

62C. Any person who, having been summoned to attend and give
evidence or 1o produce any book, document or object before the Centre or
a supervisory hody or the appeal board— 20
fa) lails without sufficient cause 10 appear at the time and place specified
or 1o remain in atiendance until excused; or
() altends as required, but-—
(1} refuses 10 take an oath or to make atfirmation: or
(i) fails to produce a book. document or other item as ordered. if
115 in the possession of, or under the control of, that person,
1s guilty of an oflence.

~J
Ln

Failure to answer fully or truthfully

62D. Apy person who, having been sworn in or having made an
aflirmation before the Centre or a supervisory body or the appeal board— | 30
fa) fails W answer any question fully and to the best of that person’s
ability: or
(b} gives false evidence. knowing or believing it to be {alse,
15 euilty of an offence.”.

Amendment of section 68 of Act 38 of 2001 35

25, The following section is hereby substituted for section 68 of the principal Act:

“Penalties

68. (1) A person convicted of an offence mentioned in this Chapter, other
than an offence mentioned in subseciion (2), is liable to imprisonment for a
period not exceeding 15 years or to 4 fine not exceeding [R10 000 0041 40
R100 million.

(23 A person convicted of an offence mentioned in section 55, 61, for]
6LA, 62, 62A, 62B. 62C or 62D, is liahie 1o imprisonment tor a period not
exceeding five years or (o & fine not exceeding [R1 000 0001 R10 miflion.™.




32 No. 31363 GOVERNMENT GAZLETTE, 27 AUGUST 2008

Act No. 11, 2008 FINANCIAL INTELLIGENCE CENTRE AMENDMENT ACT. 2008

Amendment of section 70 of Act 38 of 2001

26. Section 70 of the principal Act is hereby amended by the substitution lor the word
“cash™, wherever it oceurs, of the words “cash or bearer nepotiable instrument™.

Amendment of Index to Act 38 of 2001

27. The Index (o the principal Act is hereby amended—
fa) by the substitution for the heading relating to Chapter 2 of the following
heading:
“Chapter 2 [MONEY] COUNTER-MONEY LAUNDERING ADVI-
SORY COUNCIL 17-207; and
(i) by the substitution {or the heading relating to Chapier 4 of the following
heading:
“Chapter 4 [OFFENCES AND PENALTIES 46-71] COMPLIANCE
AND ENFORCEMENT 45A-717,

Substitution of long title of Act 38 of 2041
28. The following tong title is hereby substitsted lor the long title to the principal Act:

“To establish a Financial Intelligence Centre and a [Money] Counter-Money
Laundering Advisory Council in order to combat money laundering activities
and the financing of terrorist and related activities; to impose certain duties on
institutions and other persons who might be used for money laundering
purposes and the financing of terrorist and related activities; to clarify the

application of the Act in relation to other laws; to provide for the sharnng of

information by the Centre and supervisory bodies; to provide for the isswance
of directives by the Centre and supervisory bodies; to provide for the
registration of accountable and reporting institutions; to provide for the roles
and responsihilities of supervisory bodies; to provide for written arrange-
ments refating (o the respective roles and responsihilities of the Centre and
supervisory bodies; to provide the Centre and supervisory bodies with powers
to conduct inspections; to regulate certain applications to Court; to provide
for administrative sanctions that may be imposed by the Centre and
supervisory bodies; to establish an appeal board to hear appeals against
decisions of the Centre or supervisory bodies; to amend the Prevention of
Organised Crime Act, 1998, and the Promotion of Access to Information Act,
20046 and to provide for matters connected therewith.”.

Short title and commencement

29, This Act is called the Firancial Intelligence Centre Amendment Act, 2008, and
comes into operation on a date determined by the Minister by notice in the Gazerre.

30
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