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Abstract

The international community has recognised cities as important drivers of
development and poverty reduction by including SDG 11 in the United
Nations 2030 Sustainable Development Agenda. Even though the
Sustainable Development Goals (SDGs) do not have any legal force,
SDG 11 seeks to make cities and human settlements across the world
“inclusive”, "safe", "resilient” and "sustainable” by 2030. While cognisant
of the interdependence of these qualifiers, this article focusses on the
issue of "sustainability” in the light of the view that a city cannot be said to
be sustainable unless it is inclusive, safe and resilient. Cities on the path
to a sustainable future are expected in terms of SDG 11 to invest in public
infrastructure to provide services to local communities in a sustainable
manner. Due to limited fiscal space, urban local authorities in Zimbabwe,
as elsewhere, would have to harness private sector participation in
infrastructure investment through Public-Private Partnerships (PPPs) to
transition to a sustainable future.

This article interrogates the extent to which the constitutional, legislative
and policy frameworks in Zimbabwe enable urban local authorities to
adopt and implement PPPs in order to achieve their mandate and by
extension to realise local sustainability as envisaged in terms of SDG 11.
The analysis reveals varied results about the potential of PPPs to
contribute towards local sustainability in Zimbabwe. It is further argued
that the legal framework underpinning PPPs has some generic features
that could enhance their relevance and potential in the pursuit of
sustainable cities in Zimbabwe.

Keywords

Sustainable Development Goals; SDG 11, sustainable cities; urbanisation;
urban local authorities; Zimbabwe; Public-Private Partnerships;
Constitution of Zimbabwe.
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1 Introduction

Human settlements are now overwhelmingly urban, and urbanisation is
projected to increase. More than half of the world's population currently
live in cities, and this estimation is projected to increase to 60 percent by
2030 and 70 percent by 2050.! Against this background, rapid
urbanisation poses sustainability challenges to cities, including the
growing number of slum dwellers, inadequate and overburdened
infrastructure and services (such as waste collection and water and
sanitation systems, roads and transport), worsening air pollution and
unplanned urban sprawl.? Despite these challenges, the international
community still recognises cities as essential drivers of development and
poverty reduction, as is shown by the inclusion of Sustainable
Development Goal (SDG) 11 in the United Nations 2030 Sustainable
Development Agenda.® Even though SDG 11 does not have any legal
force, it seeks to make cities and human settlements across the world
"inclusive",* "safe",® "resilient"® and "sustainable"” by 2030. While
cognisant of the interdependence of these qualifiers, this article focuses
on the sustainability of cities. An assumption is made that a city cannot be
sustainable unless it is inclusive, safe and resilient. In other words,
strategies that may be employed to ensure the sustainability of cities must
simultaneously address issues of their resilience, safety and

Liberty K Masekesa. LLB LLM (UNIVEN). LLD Candidate, Faculty of Law, North-
West University (Potchefstroom Campus), South Africa Email:
libertykudzai@gmail.com. This article was derived from the author's LLD research
project at the Faculty of Law, North-West University. Special thanks to Prof Oliver

Fuo for his invaluable inputs. ORCID ID: https://orcid.org/0000-0002-1668-6743

1 UN SDG Progress Report 44. Also see UN World Population Prospects 1 and UN
World's Cities in 2016 2.

2 See the UN SDG Progress Report 44-45.

8 UN Transforming Our World: The 2030 Agenda for Sustainable Development
(hereinafter referred to as the Agenda 2030).

4 Inclusion pertains to ensuring that all residents of the city, including the most
marginalised, have a representative voice in governance, and fair and equitable
access to urban opportunities, infrastructure and resources that cultivate social
integration and enable residents to enjoy and fully partake in urban life. For details,
see UN HABITAT Habitat Ill Issue Paper 1 1-10.

5 Safety in the urban setting relates to residents living free from the threat or the fear
of violence and crime. It may also be broadly understood as involving protecting
residents from the risk and occurrence of human-induced or natural disasters and
climate change. For details, see UN HABITAT Habitat Il Issue Paper 3 1-10.

6 Resilience can broadly be defined as the capacity of a system, including a city,
potentially exposed to natural disasters and human-induced crises, to resist or
change in order to reach and maintain an acceptable level of functioning and
structure. Gardner 2019 Biophilic Cities Journal 10; Beatley and Newman "Biophilic
Cities" 7; Chan, Seow and Chang "Resiliency" 58, 59.

7 See part 2 of this paper.
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inclusiveness. While sustainability is a broad term, it is understood in
terms of SDG 11 as constituted of ten targets® as fleshed out in the New
Urban Agenda (NUA) — the United Nations document that lays out
principles for the optimal planning of cities to promote sustainable
urbanisation for the coming two decades effectively.®

It is acknowledged that trillions of US dollars will need to be spent by local
governments across the world to realise SDG 11.1° In addition to self-
generated revenue, urban local authorities worldwide would have to
explore other sources of funding such as Public-Private Partnerships
(PPPs) to transition to a sustainable future as envisaged in terms of SDG
11.1* Even though there is no unanimity among scholars as to its
definition, a PPP can generally be defined as a medium-to-long-term
contractual relationship between the public and private sectors, to share
risks, rewards and a diversity of skills, expertise and financial resources to
deliver desired policy outcomes that are in the public interest.'?2 Due to the
private sector's financial muscle, PPP arrangements potentially free up
funding for other urban infrastructure projects and enable urban local
authorities to accelerate investments in infrastructure, which would not
otherwise have been possible or would have been deferred.*?

Zimbabwe is committed to realising the SDGs, and the government has
made several pronouncements to this effect.# This commitment applies to
national, provincial and local authorities. It is important to note that,
following the adoption of the new Constitution,*® local authorities in
Zimbabwe are recognised as a level of government with powers to govern

8 Targets under this goal address a wide range of urban challenges such as: the
upgrading of slums and the provision of affordable housing, public transit systems,
planning and governance, cultural heritage, disaster management, air quality,
waste management and public green spaces. See part 2 of this paper for details.

9 Habitat 11l New Urban Agenda UN Doc A/RES/71/256 (2016).

10 UN HABITAT Habitat Il Issue Paper 18 3.

u UN HABITAT Habitat Il Issue Paper 7 2.

12 African Union Agenda 2063: First Ten-year Implementation Plan 2014-2023 (2015)
6. For different definitions see Voituriez et al "Financing the 2030 Agenda for
Sustainable Development" 264-267; Nel, Du Plessis and Du Plessis
"Instrumentation for Local Environmental Governance" 153; Chigwata and Ziswa
2018 HJRL 310; Melville 2017 Review of Market Integration 154; Meidute and
Paliulis 2011 International Journal of Strategic Property Management 260; Grimsey
and Lewis 2005 Accounting Forum 346.

13 Yescombe Public-Private Partnerships 17.

14 See for example, Republic of Zimbabwe Transitional Stabilisation Programme and
Reforms Agenda paras 13, 1726 and Annexure 2. See also Republic of Zimbabwe
Sustainable Development Goals Progress Report.

15 Constitution of Zimbabwe, Amendment (No 20) Act, 2013 (the Constitution).
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local communities.’® Apart from the general constitutional objective of
pursuing sustainable development, which is a mandate of all three tiers of
government,’ local authorities have a shared responsibility in terms of the
Constitution for the realisation of a variety of rights,'® some of which speak
directly to the areas of focus and the envisaged outcomes of SDG 11.%°
However, it is noted that the most pressing urban challenges confronting
local authorities in Zimbabwe include inadequate housing, limited access
to basic services for the growing urban population, and the dilapidation of
existing public infrastructure.?® The situation is exacerbated by the
government's inability and sometimes unwillingness to allocate a
significant portion of the national budget to capital projects due to the
severely constrained fiscal space.?! According to the 2017-2018 World
Economic Forum Global Competitiveness Report, Zimbabwe was ranked
number 127 out of 138 countries in the Infrastructure Index.??> The African
Development Bank estimates that about USD 14.2 billion is needed to
close Zimbabwe's infrastructure gap.?® Thus, fiscal constraints continue to
challenge the ability of central government and local governments in
Zimbabwe to realise the vision of Agenda 2030 in the country.?*

In view of the above, the purpose of this article is to explore the extent to
which the legal and policy frameworks in Zimbabwe empower urban local
authorities to utilise PPPs to realise the targets associated with SDG 11.
To achieve this objective, the remainder of this article is set out as follows:
the first part begins by unpacking the meaning and vision of SDG 11 to
understand what is expected of urban local authorities on the path to a
sustainable future. The second part explores how PPPs should be used by
urban local authorities to contribute to the transition of cities to a
sustainable future. The overall intention is to distil generic benchmarks
that could guide urban local authorities on utilising PPPs to pursue local
sustainability as envisioned in terms of SDG 11. The third part critically

16 See ss 3(2)(1), 5 and ch 14 of the Constitution.

e See s 13 of the Constitution.

18 See ch 4 of the Constitution.

19 See parts 2 and 4 of this paper.

20 Republic of Zimbabwe 2015 https://habitat3.org/wp-content/uploads/Republic-of-
Zimbabwe-Country-Report-Habitat_2.pdf 41; Republic of Zimbabwe SDG Progress
Report 8, 54.

20 Republic of Zimbabwe SDG Progress Report 8, 54.

2l Zinyama and Nhema 2015 Public Policy and Administration Research 39; Republic
of Zimbabwe SDG Progress Report 44.

22 Republic of Zimbabwe 2020 http://www.veritaszim.net/sites/veritas_d/files/NDS.pdf
para 443.

23 Republic of Zimbabwe SDG Progress Report 44.

24 Republic of Zimbabwe SDG Progress Report 52.
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interrogates the extent to which the constitutional, legislative and policy
frameworks in Zimbabwe empower urban local authorities. The fourth part
examines the extent to which the applicable law and policy frameworks
enable urban local authorities in Zimbabwe to use PPPs to contribute
towards the transition of cities to a sustainable future as envisaged in
terms of SDG 11. The conclusion follows this.

2 The vision and implications of SDG 11

The dedication of SDG 11 to cities confirms the view that city governments
are gradually being recognised as global co-governors in the light of the
fact that they contribute directly and indirectly to matters of global
governance, such as sustainable development.?®> Despite this recognition,
there is no unanimity in literature as to the definition of a sustainable city.
Many typologies exist as to the characteristics a city should present before
it is considered sustainable.?® However, what one gets from the typology
underpinned in SDG 11 (inclusive of those gleaned from scholarly
literature)?’ is that a city on the path towards sustainability should pursue
outcome-oriented targets?® and process-oriented targets.?® These targets
are to be accompanied by indicators - communication tools that help
interpret the complexity and uncertainty of sustainable development, and
inform the different role-players involved in sustainable development
processes on the current progress.?® Concerning outcome-oriented
targets, in the next decade cities on the path to sustainability are expected
to ensure access for all to adequate, safe and affordable housing, and to
upgrade slums;3! to ensure access for all to basic services;%? to provide
access to safe, affordable, accessible and sustainable transport systems
and to improve road safety by expanding public transport;33 to protect and
safeguard the world's cultural and natural heritage;3* to promote climate

25 Du Plessis 2017 LDD 244; Kanuri et al Getting Started with the SDGs in Cities 1.

26 See, for example, Du Plessis 2017 LDD 245-246; Doust 2014 Journal of Traffic
and Transport Engineering 151-182; Eiraibe, AL-Malki and Furlan 2015 American
Journal of Sociological Research 101; Jabareen 2006 JPER 38; Kasioumi 2011
Berkeley Planning Journal 91-94.

2 See, for example, Doust 2014 Journal of Traffic and Transport Engineering 151-
182; Eiraibe, AL-Malki and Furlan 2015 American Journal of Sociological Research
101; Jabareen 2006 JPER 38; Kasioumi 2011 Berkeley Planning Journal 91-94.

28 See UN-HABITAT SDG Goal 11 14-49.

29 See UN-HABITAT SDG Goal 11 50-55.

30 Koch and Krellenberg 2018 International Journal of Geo-Information 464-468.

st See SDG 11.1 (contained in Agenda 2030).

82 See SDG 11.1.

33 See SDG 11.2.

34 See SDG 11.4.
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change mitigation and adaptation;® to reduce their adverse per capita
environmental impact;3¢ and to provide universal access to safe, inclusive
and accessible, green and public spaces.®’

For process-oriented targets, cities in pursuance of local sustainability are
required in the next ten years to promote development (spatial and
strategic) planning3 and to facilitate public participation in decision-making
processes.® They are further required to adopt and implement disaster
risk reduction (DRR) and disaster risk management (DRM) strategies.*° To
this end, urban sustainability can be conceptualised as an evolving,
experimental process rather than a fixed entity or specific outcome.*! This
process is understood as being geared towards transitioning from the
current form of urbanisation to goal-oriented future urban sustainable
development.*?

As mentioned above, at the core of the targets is the need for urban local
authorities to invest in public infrastructure if they are to meet SDG 11 by
2030. Public infrastructure refers to the basic equipment, utilities,
productive enterprises and installations essential for the development,
operation and growth of a city.*®> Public infrastructure can be broadly
divided into two categories. Firstly, there is "economic" infrastructure,
which contributes "to human dignity, quality of life, sustainable livelihoods
and the enjoyment of human sustenance".** Economic infrastructure
facilitates the provision of essential services such as safe drinking water
and sanitation services, shelter, waste management, electricity and public
transport.*> Secondly, there is "social" infrastructure, which is essential for
the structure of society and includes facilities such as schools, hospitals
and libraries.*® Social infrastructure facilitates the provision of social

35 See SDG 11.b.

36 See SDG 11.6

87 See SDG 11.7

38 See SDG 11.3 and 11.a.

39 See SDG 11.3 and 11.a.

40 See SDG 11.5 and 11.b.

4 For details on the sustainable city as a process, see Joss Sustainable Cities 3, 44-
70; Childers et al 2014 Landscape and Urban Planning 323.

42 Joss Sustainable Cities 47.

43 Intergovernmental Panel on Climate Change Climate Change 877; Sahely,
Kennedy and Adams 2005 Canadian Journal of Civil Engineering 73-74;
Yescombe Public-Private Partnerships 1.

44 International Guidelines on Decentralisation and Access to Basic Services for All
(2009) 26; Yescombe Public-Private Partnerships 1.

45 Yescombe Public-Private Partnerships 1; Satterthwaite "Introduction” 13; UN-
HABITAT Habitat Ill Issue Paper 18 1-2; UN-HABITAT Habitat Il Issue Paper 19 1-
2.

46 Yescombe Public-Private Partnerships 1.
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services such as education, health and housing, for example.*’ Against
this backdrop, a local authority's ability to ensure equitable access for all to
public infrastructure and the related services by way of promoting equal
rights and opportunities, promoting socio-economic and cultural diversity,
eliminating discrimination and promoting public participation contributes a
great deal to the fulfilment of its social functions that are directed inter alia
to improving people's quality of life and well-being.*®

To the extent that the above-mentioned categories of infrastructure are
inter alia coal-based or chemical-based (that is, grey infrastructure),*°
cities on the path to sustainability are expected to move towards "green
infrastructure” - a term which denotes infrastructure systems powered by
non-fossil fuel sources of energy and non-chemical-based or oil-based
products.®® The use of green infrastructure at the local level can reduce
the risks related to disasters and climate change, improve biodiversity
protection, and provide a high-quality environment in which to live and
work.5!

Even though SDG 11 emphasises a subnational scale of intervention, it
recognises that local authorities do not exist in isolation. This goal
highlights the significance of a multilevel governance approach since
"national and regional development planning” is supposed to strengthen
links between urban, peri-urban and rural areas.>? Even though SDG 11
does not expressly stress fiscal space as necessary to the pursuit of each
target, it underlines the need to harness financial resources from the
international community and the private sector to complement those
obtained from higher tiers of government.>® To the extent that SDG 11
acknowledges the need to engage role players outside government such
as civil society organisations (CSOs)>* and the private sector,®® it impliedly
underscores the need to promote good urban governance in the
pursuance of local sustainability.

47 Yescombe Public-Private Partnerships 1; United Cities and Local Governments
Basic Services for All 13.

48 UN-HABITAT World Cities Report 87.

49 Moteff and Parofmak Critical Infrastructure and Key Assets 1-4; Steele, Hussey
and Dovers 2017 Urban Policy and Research 76.

50 See generally Benedict and McMahon Green Infrastructure 6; Pizarro "North
American and European Sustainable Urbanism " 102-108.

51 European Commission Building a Green Infrastructure for Europe 7.

52 SDG 11.a. Also see 11.3 and 11.b.

53 See SDG 11.3,11.4 and 11.a.

54 See SDG 11.3.

55 See SDG 11.4.
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It is important to emphasise that the typology proffered in this article
should not be considered an inflexible template for local sustainability
because development contexts and urban realities across the world differ
significantly. What is important to note here is that the broad range of
development activities encapsulated in this typology gives space to local
governments to prioritise their development needs in a local context.

3 PPPs as a local governance instrument for realising
SDG 11

Since the public infrastructure needed in pursuance of SDG 11 is capital-
intensive and urban local authorities, especially in developing countries,
have limited fiscal space,®® there is a need to harness private sector
participation in infrastructure investment through PPPs in pursuance of
local sustainability.>” To this end, many scholars also share the view that if
certain conditions are met, PPPs can significantly help local governments
leverage the resources needed to promote sustainable development.
Firstly, the national government needs to supervise urban local authorities
by establishing an explicitly sound regulatory framework within which
PPPs can be arranged locally.>® Secondly, to determine the suitability and
viability of PPPs (or either),>® urban local authorities need to conduct a
feasibility study that systematically covers all stages of PPP projects.°
Thirdly, urban local authorities need to facilitate public participation®® by
engaging CSOs as they potentially ensure the ongoing public scrutiny of
PPPs,% which involves denouncing corrupt practices, assisting victims of
corruption and human rights violations via courts, and promoting vigilance

56 See part 1 for details.

57 UN HABITAT Habitat Il Issue Paper 7 2; ch 30 of UN Agenda 21 (hereinafter
referred to as Agenda 21); Istanbul Declaration on Human Settlements UN Doc
A/CONF165/14 (1996) 20 (hereinafter referred to as the Istanbul Declaration); and
paras 41, 45 and 67 of the Agenda 2030. Also see SDG 17.

58 Zerunyan "Well-Designed Public Private Partnerships" 21; Heymans and Plummer
"Understanding the Operating Context of Municipal Partnerships" 245; Yescombe
Public-Private Partnerships 31-33; Meidute and Paliulis 2011 International Journal
of Strategic Property Management 265.

59 Meidute and Paliulis 2011 International Journal of Strategic Property Management
265.

60 Meidute and Paliulis 2011 International Journal of Strategic Property Management
265; Paik "Public-Private Partnerships for the Development of Port IT
Infrastructure” 203-204.

61 Osei-Kyei and Chan 2015 International Journal of Project Management 8; Paik
"Public-Private Partnerships for the Development of Port IT Infrastructure" 204.

62 Heymans "Establishing Sound Partnership Principles" 215.
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in the service delivery process.®® Fourthly, there is a need for a clear
assignment of responsibilities and areas of competence between the
public and private partners in the pursuit of a common endeavour.%*
Fifthly, PPP contracts should be crafted so that risk is transferred between
the public and private sectors, allocating particular project risk to the
partner best able to manage that risk cost-effectively.®> Sixthly, PPPs
should be based on output specifications.®® It therefore, follows that a PPP
contract should include clearly defined goals, targets and indicators
against which to measure the performance of the PPPs.%” Seventhly, once
a PPP agreement has been concluded, urban local authorities must use
oversight/monitoring mechanisms to continuously check the extent to
which a project responds to the needs of the targeted groups in their areas
of jurisdiction.®® Based on the above, it appears that there are about seven
requirements which should be met to ensure that the benefits of PPPs
become a reality for urban local authorities and communities.

However, some scholars have reservations about the use of PPPs.®°
Firstly, some contend that PPPs are less likely to deliver efficiency gains in
areas of the social sector such as schools and hospitals, where service
quality is determined mainly by human capital investment, and demand
evolves quickly over time.’® Secondly, if the private sector fails to deliver
as expected in terms of a PPP arrangement, the public sector would likely
take back responsibility for risks that had initially been transferred to the
private sector, thus negating the intended risk-transfer benefit of the

63 International Guidelines on Decentralisation and Access to Basic Services for All
(2009) 19.

64 Paik "Public-Private Partnerships for the Development of Port IT Infrastructure"
204; Jamali 2004 1JPSM 416.

65 Zerunyan "Well-Designed Public Private Partnerships" 22-23; Paik "Public-Private
Partnerships for the Development of Port IT Infrastructure" 204; Cheng "Public-
Private Partnerships for Critical Infrastructure Development” 213; Osei-Kyei and
Chan 2015 International Journal of Project Management 8; Melville 2017 Review of
Market Integration 154.

66 Yescombe Public-Private Partnerships 23; Heymans "Establishing Sound
Partnership Principles" 217.

67 Gentry and Plummer "Focusing the Scope and Content of Partnership
Arrangements" 137; Paik "Public-Private Partnerships for the Development of Port
IT Infrastructure" 203; Zerunyan "Well-Designed Public Private Partnerships" 21.

68 Heymans "Establishing Sound Partnership Principles" 219; Carley 2006 IJPSM
252.

69 For details on different case studies speaking to some of the PPP pitfalls, see
Lobina, Kishimoto and Petitiean Here to Stay 7-10; Lobina and Hall Water
Privatisation and Remunicipalisation. Also see Hall, Lobina and Terhorst 2013
International Review of Applied Economics; Azpiazu and Castro "Aguas Publicas".

70 Jomo et al Public-Private Partnerships 16.
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PPP.”t Thirdly, some argue that, when compared to traditional
procurement, the complete PPP process results in additional costs that, if
not appropriately managed, can erode some of the potential economic
benefits of this model.”? Fourthly, since PPP arrangements frequently
involve long-term commitment and substantial capital sums on the part of
the public sector, they are effectively binding successive administrations
into arrangements they may not wish to be part of.”® In any case,
companies will demand compensation for the termination of a contract as
much as they would for an unfavourable revision. Fifthly, even though the
existence of unequal power in a PPP arrangement does not necessarily
imply that all partners should have equal power, it is argued that such a
condition can quickly become an instrument of oppression wherein a
strong partner gains at the expense of the weaker ones.’”* However, by
addressing the factors for success mentioned earlier, local authorities may
circumvent or at least ameliorate the effect of these shortfalls.

4 Law and policy basis for sustainable cities in Zimbabwe

SDG 11 seems to reflect in many ways the trajectory that Zimbabwe had
set out to pursue before Agenda 2030 came into effect in 2016. Firstly, the
National Objectives set out in the Constitution could be seen as one of the
sources of the mandate of urban local authorities to pursue sustainable
development at the local level.”> The relevant National Objectives are
generally modelled on social, economic, cultural and environmental
interests such as housing,’”® development planning (spatial and
strategic);’” cultural practices;’® public spaces;’® and public participation
that local sustainability should seek to advance. Even though they are
merely formulated as policy guidelines and are generally not justiciable,

& Yescombe Public-Private Partnerships 20.

72 Yescombe Public-Private Partnerships 26; Cheng "Public-Private Partnerships for
Critical Infrastructure Development" 50; UN-HABITAT Public-Private Partnerships
in Housing and Urban Development 4.

73 Hood and Mcgarvey 2002 Policy Studies 23.

4 Coulson 2005 IJPSM 156.

75 Chapter 2 of the Constitution. For further discussion on the National Objectives see
Moyo "Zimbabwe's Constitutional Values" 41-46.

76 Section 28 of the Constitution.

m Section 13 of the Constitution.

8 Sections 16, 33 of the Constitution.

79 Sections 20(1)(d), 21 and 32 of the Constitution.

80 Sections 13(2), 17-22 of the Constitution.
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the National Objectives can be employed as one of the mechanisms to
flesh out the human rights duties of urban local authorities.8?

Secondly, urban local authorities’ combined responsibility to realise
fundamental human rights as enunciated in the Declaration of Rights could
also be considered another source in which they can pursue sustainable
development at the local level.8? The potential of socio-economic and
environmental rights, especially to the pursuit of local sustainability, is
further enhanced by the fact that they specifically require all tiers of
government to take reasonable legislative and other measures to realise
them.83 For the present purposes, urban local authorities have a joint
responsibility to respect, protect, promote and fulfil the right to shelter,?*
the right to food and water,®® the right to a clean and healthy
environment,® and the right to language and culture®” by adopting and
implementing a wide range of legal, administrative, financial, educational
and social measures, for example.®8 These measures must be balanced,
flexible and time-bound, prioritising grave situations or situations of risk.8°
However, in cases where a local authority fails to adopt legislative and
other measures that seek to ensure the realisation of social, economic,
cultural, and environmental rights, there are also procedural rights that
could assist aggrieved and interested persons (or either) to compel the
local authority to comply with its human rights obligations. These rights
include the right to public participation,®® access to information,®! the right
to administrative justice,®” and the right to access to justice.®

81 Sections 8(2) and 46(1)(d) of the Constitution.

82 Chapter 4 of the Constitution.

83 See sections 73(2), 75(4), 76(4) and 77(b) of the Constitution. For details on this
obligation, see Moyo "Socio-Economic Rights under the 2013 Zimbabwean
Constitution"; Currie and De Waal Bill of Rights Handbook 574-580; Liebenberg
Socio-Economic Rights 131-227; CESCR General Comment No 3: The Nature of
State Parties Obligations (1990).

84 Section 81(1)(e) of the Constitution.

85 Section 77 of the Constitution.

86 Section 73 of the Constitution.

87 Section 63 of the Constitution.

88 See paras 3-5 and 7 of CESCR General Comment No 3: The Nature of State
Parties Obligations (1990). Also see ACHPR Principles and Guidelines 10, 13.

89 CESCR Statement: An Evaluation of the Obligation to Take Steps to the 'Maximum
of Available Resources' Under an Optional Protocol to the Covenant UN Doc
E/C.12/2007/1 (2007) para 8.

90 Section 67(1) of the Constitution.

91 Section 62 of the Constitution. This right is governed in terms of the Access to
Information and Protection of Privacy Act [Chapter 10:27] 2002 (AIPPA).

92 Section 68 of the Constitution. This right is governed in terms of the Administrative
Justice Act [Chapter 10:28] of 2004 (AJA).

93 Sections 69(3) and 85 of the Constitution.
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Thirdly, even though the Constitution does not dedicate specific sections
to local authorities' mandates, it envisages that local authorities' legislative
and executive functions will be assigned by the national government
through the Parliament.®® Although the existing local government
framework legislation,®® sector-specific legislation, and policies are yet to
be aligned with the current Constitution, they create responsibilities for and
afford authority to urban local authorities to address socio-environmental
issues. These include housing,’® water,®” environmental management,®
public transport systems,®® cultural diversity,'°° development planning,%*
public spaces, DRR and DRM,%? and climate-change mitigation and
adaptation.1%® Therefore, inter-sectoral efforts are critical to addressing
such complex, inter-related, cross-cutting issues, whose determinants or
solutions often lie outside the direct control of one sector. The potential of
the frameworks and sector-specific legislation and policies to boost the
pursuance of local sustainability is reinforced by the fact that they also
flesh out the socio-economic, environmental and cultural rights entrenched
in chapter 4 of the Constitution. Since the ability of urban local authorities
to realise their mandate depends on the utilisation of different instruments,
the following section focuses on the theoretical perspectives on PPPs to
establish the normative basis against which to measure the potential of
this instrument in the pursuit of urban sustainability in Zimbabwe.

94 Sections 276(1) and 276(2)(b) of the Constitution.

95 Urban Councils Act [Chapter 29.15] 1996 (UCA); Regional Town and Country
Planning Act [Chapter 29:12] 1976. See also Environmental Management Act
[Chapter 20:27] 2002 (EMA).

96 See ss 16, 23, 36, 43, 63, 88 as well as the First and Second Schedules to the
Housing Standards Control Act [Chapter 29:08] 1972. Also see Principles 33 and
63 of the National Housing Policy (2012) (NHP).

97 See ss 12(1), 64(1), 67 and 183 of the Water Act [Chapter 20:24] 1998. Also see
Zimbabwe National Water Policy (2012) 16, 17.

98 Waste and Solid Waste Disposal Regulations, SI 6 of 2007; Environmental
Management (Environmental Impact Assessments and Ecosystems Protection)
Regulations, Sl 7 of 2007; National Environmental Policy and Strategies (2009).

99 See ss 4 and 39-52 of the Roads Act [Chapter 13:18] 2001; National Transport
Policy (2012).

100 Section 8 of the Environmental Management Prohibition Access to Genetic
Resources and Indigenous Genetic Resource-Based Knowledge Regulations, Sl
61 of 2009 (hereinafter referred to as Sl 61 of 2009). Also see the National
Museums and Monuments Act [Chapter 25:11] 1972.

101 Section 9(1) of the Civil Protection Act [Chapter 10:06] 1989; s 4(a) of the Roads
Act [Chapter 13:18] 2001; s 12(1) of the Water Act [Chapter 20:24] 1998; National
Climate Change Response Strategy (2014) (NCCRS) 145; National Climate Policy
(2016) (NCP) 24; NHP para 62.

102 See, for example, ss 11(1), 11(5), 18(2)(c) of the Civil Protection Act [Chapter
10:06] 1989; also see the NCP 9-20.

103 See the NCCRS 100-130. Also see the NCP 9-20.
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5 Public and private partnerships in Zimbabwe

This part of the article begins by tracing the development of Zimbabwe's
legal and policy framework on PPPs. This is followed by an assessment of
the potential of PPPs to contribute to the realisation of the mandate of
urban local authorities in Zimbabwe and the SDG 11 targets. The last part
focuses on the legal status and implications of PPPs in Zimbabwe.

5.1 Legal and policy framework for PPPs in Zimbabwe

A sound regulatory framework is one of the variables upon which the
success of a PPP depends.'®* Following the trend of various international
law instruments!® and the need to address the continued dilapidation in
existing public infrastructure, Zimbabwe recently established a legal
framework for PPPs. In this context the Constitution underscores the need
to adopt a sound regulatory environment upon which the success of a
PPP (also known as "joint ventures" in the Zimbabwean context) depends.
Section 315(1) of the Constitution envisages the adoption of an Act of
Parliament to "prescribe procedures for the procurement of goods and
services by the State and all institutions and agencies of government at
every level, so that procurement is effected in a manner that is
transparent, fair, honest, cost-effective and competitive".1% The envisaged
piece of legislation is expected to provide for the negotiation and
performance, among other things, of joint-venture contracts and contracts
for the construction and operation of infrastructure and facilities.*” The
Joint Ventures Act'®® (JVA) was enacted to give effect to these
constitutional provisions. This piece of legislation seeks to regulate the
agreement between the public and private sectors in so far as it relates to
"the design, construction, development, operation or delivery of a new
infrastructure, asset, facility or service or the rehabilitation, modernisation,
expansion, operation, delivery or management of an existing
infrastructure, asset, facility or service".19 JVA defines a joint venture as:

an agreement between a contracting authority and a counterparty, approved
under this Act, in terms of which-

104 See part 3 for further details on this requirement.

105 See for example ch 30 of Agenda 21; Istanbul Declaration 20; and paras 41, 45
and 67 of Agenda 2030. Also see SDG 17.

106 Section 315(1) of the Constitution.

107 Section 315(2) of the Constitution.

108 Joint Ventures Act [Chapter 22:22] 2015 (JVA) came into force in 2016 following
the passage of Statutory Instrument (SI) 53 of 2016 to operationalise it.

109 Section 2 of JVA.
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(@) the counterparty undertakes to perform a contracting authority's
function on behalf of the contracting authority for a specified period;
and

(b) the counterparty receives a benefit for performing the function by way
of-

0] compensation from funds appropriated by Parliament; or

(i)  funds obtained by way of loan by the contracting authority; or
(i) user levies; or

(iv)  revenue generated from the project; or

(v)  any combination of the foregoing; and

(c) the counterparty is liable for the risks arising from the performance of
its function; and

(d)  public resources may be transferred or made available to the
counterparty; and includes any of the types of agreement specified in
Part 1l of the Schedule.

In addition to this definition, whose meaning and implications will become
clear below, section 10 of the JVA prescribes in detail the requirements
that PPP agreements should meet. These include identifying the
responsibilities of the contracting public and private sectors; specifying the
relevant financial terms; ensuring the management of the performance of
the private sector; providing for the return of the assets, if any, to the
public sector (the local authority), at the termination or expiry of the
agreement, in such a manner as may be provided for in the agreement.
The JVA also provides for the sharing of risks between the public sector
and the private sector, providing for its duration, providing for the
respective shareholdings of the public sector and the private sector, and
providing payment to the private sector performing the contracted function
or services.!1 A joint venture agreement may also contain such other
provisions as may be necessary or expedient or as may be prescribed.1!
As noted above, these prescriptions must be understood against the
backdrop that the JVA acknowledges the various forms that PPP
agreements may take.'!?

110 See s 10(2) of JVA.

11 Sees 10(2) of JVA.

112 Part Il of JVA acknowledges the following models: Build and Transfer (BT); Build,
Lease and Transfer (BLT); Build-and-Transfer Scheme (BT); Build-Operate-and-
Transfer Scheme (BOT); Build, Own and Operate (BOO); Build-own-operate-and-
transfer (BOOT); Contract, Add and Operate (CAO); Develop, Operate and
Transfer (DOT); Rehabilitate-operate and transfer (ROT); Rehabilitate, Own and
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In addition to the above, section 8 of the JVA further prescribes steps that
should be adhered to by a local authority intending to enter into a PPP.
Firstly, the local authority is obliged to identify, appraise and develop a
project to be implemented. Secondly, the local authority is mandated to
invite expressions of interest in a project where appropriate utilising a
public advertisement in the print, electronic or broadcast media or in any
other transparent manner (not necessary if a counterpart/private sector
partner has already been identified). Thirdly, the local authority is required
to undertake or cause to be undertaken a feasibility study where it
considers that a project may be implemented under an agreement.'3
Fourthly, the local authority must submit the feasibility study to the Joint
Venture Unit!* for its approval. Fifthly, where the Unit approves the
feasibility study, the local authority is required to prepare a request for the
project proposal and a model agreement based on the approved feasibility
study.'> The Unit then refers the project proposal to the Joint Venture
Committee,*'® which is expected to make recommendations to the Cabinet
for a determination.’!’ Finally, the Cabinet can approve or reject the
proposal entirely or provisionally.’*® The supervisory powers of the Joint
Venture Unit, Joint Venture Committee, and the Cabinet concerning the
approval or otherwise of PPPs need to be exercised with restraint so as
not to compromise the self-governing powers of urban local authorities
entrenched in section 276(1) of the Constitution.

Even though the JVA acknowledges the various forms that PPP
agreements may take, it is regrettable to note that this Act treats local
authorities, an elected tier of government, just like agencies of the national
government.!1® It is submitted that a blanket approach to PPPs cannot be

Operate; Lease, develop and operate (LDO); Build, Own, Operate and Maintain
Contract; Lease Management Contract; Management Contract; Service Contract;
Supply, Operate and Transfer; and Contract for Services. See Part Il of JVA. For
details on these different acronyms, see Grimsey and Lewis 2005 Accounting
Forum 349-351; Savas Privatisation and Public-Private Partnerships 246; Grimsey
and Lewis 2002 International Journal of Project Management 109.

113 For details on feasibility studies in this context, see s 9 of JVA.

14 According to s 3 of JVA, this Unit shall be a department of the Ministry of Finance
and Economic Development and shall be under the control and supervision of the
Secretary.

115 Section 8(1) of JVA.

116 See ss 4 and 6 of JVA.

17 Section 8(2) of JVA.

118 Sections 8(3) and 13 of JVA.

119 In terms of s 1 of JVA a "contracting authority" means any ministry, government
department or public entity which has entered into or is considering entering into a
joint venture agreement.
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prescribed to all public entities, including local authorities,*?° due to the
diversity of their legal status, objects, and developmental duties. However,
it may be argued that compliance with the rules and procedures set out in
the JVA potentially constrains the ability of other public entities to take
initiatives that may adversely affect local authorities that have limited
capacity to comply with the Act. When the steps prescribed in section 8 of
the JVA are considered in the light of the compulsory requirements of PPP
agreements delineated in section 10 of the same piece of legislation, it
becomes evident that this Act is consistent with the generic benchmarks of
PPPs as distilled from the available literature.'?*

5.1.1 Feasibility studies

The scholarly literature reviewed suggests that PPPs need to be preceded
by a rigorous study to demonstrate their suitability and viability (or
either).1?2 This requirement is at the core of Zimbabwe's legal and policy
framework. In the initial planning stages of a project, the JVA!?%
underscores the need for an urban local authority council to identify and
appraise a project to be secured through PPP arrangements. Where the
council considers that a project may be implemented through a PPP
arrangement, it is expected to undertake or cause to be undertaken a
feasibility study.'?* In terms of section 9(2)(a) of the JVA, a feasibility study
should demonstrate the advantages of implementing the project through a
PPP arrangement. Apart from this, a feasibility study should describe in
specific terms the nature of the local authority's functions, the specific
functions to be considered in relation to the project, and the expected
inputs and deliverables;?® the extent to which a private sector partner can
lawfully and effectively perform those functions in terms of an
agreement;1?6 and the most appropriate form in which the local authority
may implement the project under an agreement.'?’ In addition, the
feasibility study should demonstrate that the project will be affordable to
the local authority, provide value for money (VFM), and optimally transfer
technical, operational or financial risk to the counterparty.*?® It is further

120 Section 1 of JVA.

121 See part 3 above for details.

122 Meidute and Paliulis 2011 International Journal of Strategic Property Management
265.

123 Section 8(1)(a) of JVA.

124 Sections 8(1)(c), 9 of JVA.

125 Section 9(2)(b)(i) of JVA.

126 Section 9(2)(b)(ii) of JVA.

127 Section 9(2)(b)(iii) of JVA.

128 Section 9(2)(c)(iii) of JVA.
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expected that a feasibility study should explain the capacity of the local
authority to effectively enforce the agreement, including its ability to
monitor and regulate the implementation of the project and the
performance of the private sector partner in terms of the agreement.*?°

It is through a feasibility study that the council of an urban local authority
can realise that there cannot be a one-size-fits-all approach to building
PPPs, because the sectors generally considered by the JVA as the most
appropriate for PPP arrangements such as housing, water supply,
treatment and distribution systems, solid waste management works, urban
transport systems, roads and bridges, renewable energy works, and
information and communication technologies (ICT)!3° have peculiar
characteristics and requirements for success. The JVA, in line with the
available literature, clearly outlines different models of PPPs through
which different projects can be procured.'** Each model is associated with
different responsibilities and benefits. In the light of the fact that the SDG
11 targets seek to address multi-dimensional and cross-cutting issues
affecting urban local authorities, it should not be assumed that all the
targets can be realised through PPP arrangements. It goes without saying
that where project viability or suitability is appropriately measured and
implemented, PPP arrangements could potentially offer greater VFM
public infrastructure or services, especially over long periods, than
traditional procurement.13?

5.1.2 Procurement process

Once the scope of a PPP project has been clearly outlined and most of the
decisions about the vision of the local authority have been agreed upon
with the participation of the relevant stakeholders, the council of an urban
local authority is obliged to invite interested private sector entities to a
transparent and competitive procurement process utilising a public
advertisement in the print, electronic or broadcast media or in any other
transparent manner.133 This obligation makes it possible for citizens to
access information®3* held by urban local authorities, which can be used
by CSOs, for example, to check corruption and other bad administrative
practices that could undermine the potential of PPPs in delivering the

129 Section 9(2)(d) of JVA.

130 See Part | of JVA.

131 For details on different PPP models in the context of Zimbabwe, see Part Il of JVA.

132 Chigwata and Ziswa 2018 HJRL 310; Grimsey and Lewis 2005 Accounting Forum
346.

133 Section 8(1)(b) of JVA.

134 Section 62 read with s 194(1)(h) of the Constitution.
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infrastructure and services essential for the realisation of the SDG 11
targets.

Conversely, section 12 of the JVA provides for "unsolicited bids or
expressions of interest" when the private sector sees an investment
opportunity and wishes to engage a local authority. Any unsolicited bid or
expression of interest in a joint venture by the private sector must be
referred by the local authority concerned to the Joint Ventures Unit before
final consideration by the Joint Venture Committee.'3® The significance of
this section lies in the fact that, in some cases, a local authority might not
be ready even to contemplate embarking on certain projects due to
constrained fiscal space to conduct feasibility studies as envisaged in
terms of section 8 of the JVA. For this reason, one could say that the
mantra of the New Dispensation that "Zimbabwe is Open for Business"3¢
is aligned to the JVA.

5.1.3 Output specifications

As noted above,*®” a PPP contract should be based on clearly delineated
goals, targets and indicators against which to measure its performance.3®
In line with this requirement, the JVA requires a PPP agreement to specify
the expected deliverables® (the goals and targets) in sectors such as
housing; water supply, treatment and distribution systems; solid waste
management works; urban transport systems; roads and bridges;
renewable energy works; and ICT projects.’# In addition, population size,
infrastructure, services offered, economic status and social development,
which are considered as the variables in terms of which Zimbabwean
urban local authorities are hierarchically classified,'! must influence the
focus and content of each PPP's goals and targets. Equally important, the
precise contour and scope of what is expected of urban local authorities in
this regard is dictated by several items of framework legislation'#? and
sectoral legislation applicable to all tiers of government,'#® which enables

185 Section 12 of JVA.

136 Republic of Zimbabwe Transitional Stabilisation Programme and Reforms Agenda
para 3.

137 See part 3 above.

138 Gentry and Plummer "Focusing the Scope and Content of Partnership
Arrangements” 137.

139 Section 9(2)(b)(i) of IVA.

140 See Part | of JVA.

141 See s 4 read together with s 14 and the First Schedule of the UCA.

142 Such as UCA and EMA.

143 See for example the Roads Act [Chapter 13:18] 2001; the Water Act [Chapter
20:24] 1998; and the Civil Protection Act [Chapter 10:06] 1989.
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urban local authorities to address the multi-dimensional and cross-cutting
urban challenges encapsulated in the SDG 11 targets.

Furthermore, by integrating sector-specific needs that speak to the socio-
economic, environmental and cultural rights entittements in the PPP
agreements, urban local authorities potentially improve the relevance of
PPPs to the SDG 11 targets in their areas of jurisdiction. In the light of the
fact that the national government has not explicitly set minimum standards
in specific sectors (such as the quantity of water a person is entitled to
access per day for domestic use), progressive urban local authorities may,
at their initiative, draw from international standards to address different
urban challenges in pursuit of the ideals of SDG 11. This is permitted in
terms of section 46 of the Constitution, which requires the consideration of
international law when interpreting rights in the Declaration of Rights,
including the right to water, for example.

5.1.4 Risk-sharing

There is a general agreement that PPPs' contracts should be crafted in
such a way that risk is shared between a local authority and the private
sector partner, allocating particular project risk to the partner best able to
manage that risk cost-effectively.’#* In line with this requirement, the JVA
underlines the need to transfer risks to achieve VFM.#° It requires that
technical, operational or financial risk be optimally transferred to the
private sector.'#6 On the other hand, urban local authorities in Zimbabwe
need to deal, as far as possible, with the factors that have been affecting
the potential of PPPs, such as corruption and lack of expertise and
capacity within the local government, among others.*#’ In addition, a local
authority may undertake a PPP agreement to ensure that there is a
regulatory system that, among other things, provides for the arbitration of
commercial disputes, that respects contracts, and that facilitates the
legitimate recovery of costs and profit proportional to the risks undertaken.

Furthermore, a local authority may also undertake to enforce
administrative and judicial sanctions against non-compliant third parties,
such as landlords or potentially pollutant industries, and must provide

144 See part 3 above for details.

145 Section 9(2)(c)(ii) of IVA.

146 Section 8(1)(b) of JVA.

147 Zinyama and Nhema 2015 Public Policy and Administration Research 43; City of
Harare Results-Based Strategic Plan 22; Norton Town Council 2019
http://nortontowncouncil.co.zw/norton/assets/images/documents/Norton_Town_Co
uncil_strategic_plan_2019.pdf 6, 7.



LK MASEKESA PER / PELJ 2021 (24) 21

means of redress for the abuse of victims by third parties. Moreover, both
elected and appointed local leaders need to commit to taking a public
stance in support of partnership initiatives through making a strong policy
statement to all stakeholders and expressing a clear will that the
necessary parts of their procurement system can support a PPP
arrangement.'*® Finally, as urban local authorities take on these risks in
the local environment, they need to co-operate with other tiers of
government, CSOs and other relevant stakeholders to ensure that they
have sufficient long-term stability to attract investors and enable the
flourishing of PPPs.

5.1.5 Supervision of local authorities

The national government supervision of urban local authorities was
identified above as another strategy through which the success of a PPP
can be enhanced.!*® In Zimbabwe's multilevel system of government,0
the Constitution envisions that supervision is guided by the objectives of
devolution!®! and the principle of cooperation.'®> Nonetheless, the Urban
Councils Act (UCA), which is the framework local government legislation,
was enacted under the Lancaster House Constitution and it enables
excessive central government interference in local affairs. For example,
the national government, through the Minister of Local Government, Public
Works and National Housing (hereinafter referred to as the Minister), can
intervene in local affairs by suspending, reversing, altering or rescinding
resolutions, decisions or actions of a local authority if it is of the view that
they are not in the public interest or in the interest of the inhabitants of the
council area.’®® If, for example, a PPP arrangement unreasonably
constrains the ability of other neighbouring local authorities to pursue
sustainable development in their areas of jurisdiction, indeed, the Minister
should have the power to reverse such action. However, the fact that the
Minister's discretion can be exercised based merely on his views and not
on the existence of verifiable facts makes it difficult for any local authority
to challenge their discretion. In this context, section 314 of the UCA
adversely affects a local authority's "right to govern" conferred in terms of
section 276 of the Constitution and it needs to be reformed in line with the
new Constitution. Apart from the UCA, the JVA specifically makes

148 Heymans and Plummer "Understanding the Operating Context of Municipal
Partnerships" 235; Yescombe Public-Private Partnerships 27.

149 See part 3 above.

150 See ss 3(2)(i), 5 and ch 14 of the Constitution.

151 Section 264(2) of Constitution.

152 Section 265(d) of Constitution.

153 Section 314 of UCA.
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provision for the supervision of PPP arrangements, as it prohibits
implementing any PPP arrangement unless approved by the Cabinet> -
according to the recommendations of the Joint Venture Committee
established in terms of section 4 of the same Act.!> The process of
getting PPP arrangements approved can be highly bureaucratic and
potentially causes delays in the procurement of critical goods and services
envisaged in terms of SDG 11. It is submitted that to remedy the
uncertainty posed by bureaucratic processes, the role of the Cabinet in
approving all PPPs initiatives, including those initiated by local
government, needs to be reformed and assigned to the Minister of Local
Government, Public Works and National Housing.

In addition, supervision in terms of the JVA entails urban local authorities'
adhering to policy guidelines formulated by the Minister of Finance with
the assistance of the Joint Venture Committee.’®® This obligation is
reinforced by the requirement that the Joint Venture Committee must
ensure that all PPP projects are consistent with the national priorities
specified in the relevant policy on PPPs.®” The supervisory powers given
to the Cabinet to approve or disapprove of PPPs need to be exercised
with restraint so as not to compromise the self-governing powers of urban
local authorities enshrined in section 276(1) of the Constitution.

5.1.6 Implementation and monitoring

Once a PPP agreement has been concluded, the council of an urban local
authority must place oversight and monitoring (or either) mechanisms to
continuously check the extent to which a project responds to the needs of
the targeted groups in their areas of jurisdiction.'®® In the context of
Zimbabwe, once a PPP agreement has been approved by the Cabinet,>°
it will be ready for implementation. The law requires a roadmap for
implementation to be put in place at the planning stage. This is because
the JVA requires a feasibility study to explain the capacity of a local
authority to enforce a PPP arrangement effectively; this extends to the
ability to monitor and regulate project implementation and the performance

154 Sections 8(2), 8(3) and 13(1) of JVA.

155 Section 6 of JVA enlists the functions of the Joint Venture Committee which is
constituted of different Ministers and other stakeholders.

156 Section 6(a) of JVA.

157 Section 6(b) of JVA.

158 See part 3 above. Also see Heymans "Establishing Sound Partnership Principles”
219.

159 Sections 8(3) and 13 of JVA.
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of the private sector in terms of such an arrangement.’®® To effectively
monitor projects implemented through PPP arrangements,¢! the council
of an urban local authority may seek the assistance of the Joint Ventures
Unit, which is also empowered in terms of the JVA to undertake the
monitoring and evaluation of PPPs.16? In addition, the council may also
engage CSOs!®® on behalf of the public, as they offer a valuable
instrument to help with the monitoring of procurement, tariff-setting and
implementation processes.'%* To this extent, a feedback system needs to
be established to enable local communities to provide the necessary
information to the authorities to take action.'®> Where the implementation
of the PPP is not contributing towards achieving defined goals, it should
be revised accordingly to cater to the changing circumstances.

5.2 Legal status of PPPs

Once the council of an urban local authority concludes a PPP contract
according to the JVA, it becomes a local governance instrument in terms
of which a local authority procures goods and services in its area of
jurisdiction for the realisation of SDG 11. Such a contract is governed by
and construed in accordance with the laws of Zimbabwe!t® and is legally
binding on both the contracting parties. The JVA underscores the need for
the unambiguous assignment of responsibilities and competence areas
between the public and private partners to pursue a common
endeavour.'®” This means that both the local authority and the private
entity must consistently conduct their affairs within the guidelines of their
PPP agreement. For example, when a local authority has specified project
outputs or deliverables in a PPP agreement,%8 it needs to put in place
practical ways to monitort®® project implementation and the performance
of the private sector in terms of the agreement.!’® Concerning PPP
arrangements in the water sector, for example, the private sector partner
involved in water supply and sanitation is accountable to consumers and

160 Sections 91(2)(b)(ii), 9(2)(d) of IVA.

161 Sections 8(1)(a) and 9(2)(d) of JVA.

162 Section 3(2)(h) of JVA.

163 Section 7 (c) of the Constitution; Republic of Zimbabwe SDG Progress Report 14.

164 Heymans "Establishing Sound Partnership Principles" 215.

165 Carley 2006 IJPSM 252; Heymans "Establishing Sound Partnership Principles"
221.

166 See s 10(3) of JVA.

167 See ss 2(2) and 10(2)(a) of JVA. Also see Jamali 2004 IJPSM 416.

168 See s 9(2)(b)(i) of JVA; Yescombe Public-Private Partnerships 23; Plummer, Slater
and Heymans "Supporting Organisational Development" 292.

169 Sections 9(2)(b)(ii); 9(2)(d) of JVA.

170 Sections 9(2)(b)(ii); 9(2)(d) of JVA; Heymans "Establishing Sound Partnership
Principles" 219.
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the local authority for the services it provides to water users and may be
subject to prosecution resulting in penalties and restitution in instances of
malpractice.'’? Action can also be taken to enforce legal requirements in
the PPP contract through arbitration in terms of the Arbitration Act'’? or
rules defined in the agreement.1”3

Since PPP arrangements frequently involve long-term commitment,’4
they are effectively binding on successive administrations.’®> What this
means to Zimbabwe in the light of its 5-year election cycle is that a newly
elected municipal council would still be a party to a PPP agreement
concluded by its predecessor. As such, there is a need for a smooth
transition to avoid disruptions in the provision of goods and services and
ensure that local communities have sustainable access to local basic
services as envisaged in terms of SDG 11.

5.3 Potential of PPPs in the realisation of SDG 11 in Zimbabwe

To transition cities to a sustainable future, urban local authorities in
Zimbabwe, as elsewhere, are expected to pursue the targets
encapsulated in SDG 11. Therefore, it seems some synergies can be
drawn between the rights-based constitutional duties of local authorities in
Zimbabwe and their express mandate in national legislation and policies
on the one hand and the SDG 11 targets on the other hand. To this end, it
can be observed that SDG 11.1, which seeks to ensure access for all to
adequate housing by 2030, resonates with the constitutional rights-based
duties'’® and the concrete duties emanating from the legislation and
policies of local authorities in Zimbabwe to provide access to shelter.'’’ In
addition, the provision of basic services, which is one of the ideals of a
sustainable city,!’® speaks to the rights-based duties!’® and the specific
legislative and policy duties of local authorities in Zimbabwe to ensure
access to safe and clean potable water.'®® Moreover, the provision of

1 Zimbabwe National Water Policy (2012) 19.

172 Arbitration Act [Chapter 7:15] 1996.

173 See s 10(4) of JVA.

174 Greve Contracting for Public Services 102.

175 See part 5.2 for details. Also see Hood and Mcgarvey 2002 Policy Studies 23.

176 Section 81(1)(f) read together with ss 28 and 74 of the Constitution.

77 See ss 16, 23, 36, 43, 63, 88 as well as the First and Second Schedules to the
Housing Standards Control Act [Chapter 29:08] 1972. Also see Principles 33 and
63 of the NHP.

178 See part 2 for details on SDG 11.1.

179 See s 77 of the Constitution.

180 See ss 12(1), 64(1), 67 and 183 of the Water Act [Chapter 20:24] 1998. Also see
Zimbabwe National Water Policy (2012) 16, 17.
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sustainable transport systems by 2030,%8! which is one of the benchmarks
of local sustainability, is stressed as one of the legislative duties of local
authorities in Zimbabwe to establish, acquire, construct, maintain and
carry on a public transport system.82 Besides the above, the preservation
and safeguarding of natural and cultural heritage by 2030 as envisioned in
terms of SDG 11.4 relates to the rights-based duty of local authorities in
Zimbabwe to ensure the realisation of everyone's right to participate in the
cultural life of their choice.'8® This relationship is reinforced by obligations
emanating from national legislation such as the UCA®* and the National
Museums and Monuments Act.

Furthermore, greening public spaces by 2030 as envisaged in terms of
SDG 11.7 is pronounced as one of the constitutional responsibilities of
local authorities in Zimbabwe to provide sporting and recreational facilities
for all people.*® This link is cemented by the UCA, which compels local
authorities to provide, operate, and regulate public spaces such as youth
centres, sidewalks, public libraries, museums, theatres, public halls, and
facilities for recreation.'® Apart from the above, the ideal of SDG 11.3 to
ensure "inclusive" and "participatory” human settlement planning is in
harmony with the rights-based duties!®’ as well as the explicit legislative
obligations of local authorities in Zimbabwe to promote public participation
in decision-making processes.18

Moreover, it can be observed that SDG 11.6, which seeks to reduce cities'
adverse per capita environmental impact by 2030, is clearly in line with the
constitutional rights-based duties of local authorities in Zimbabwe to
realise peoples’ environmental rights.*® The precise contours and content
of what is expected of local authorities in this regard is dictated by several
legislative and policy documents.'®® The obligations of local authorities
concerning environmental management principles,*®t environmental

181 See part 2 for details on SDG 11.2.

182 See s 4 of the Roads Act [Chapter 13:18] 2001. Other relevant sections include ss
39-42, 48, 50-52, 57 of the Roads Act.

183 Section 63(b) of the Constitution.

184 Paragraphs 38 and 53 of the Second Schedule to the UCA.

185 Sections 20(1)(d); 21 and 32 of the Constitution.

186 Paragraph 3(1) of the Second Schedule to UCA.

187 Sections 62 and 67(1) of the Constitution.

188 The right to administrative justice is governed in terms of the AJA. The right to
access to information is governed in terms of the AIPPA.

189 See s 73 of the Constitution.

1% Waste and Solid Waste Disposal Regulations, SI 6 of 2007; Environmental
Management (Environmental Impact Assessments and Ecosystems Protection)
Regulations, SI 7 of 2007; National Environmental Policy and Strategies (2009).

¥ See s 4 of EMA.
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impact assessments,'% environmental quality standards for water
pollution, air quality, waste management, noise, and littering have positive
implications for climate change mitigation at the local level in Zimbabwe
envisaged in terms of SDG 11.b.1®3 Compliance with the said obligations
contributes to the resilience of cities as envisaged in terms of SDG 11.5
and 11.b.1% Ultimately, by doing what they are expected to do in terms of
existing law and policy framework, local authorities would be contributing
to the transition of cities to a sustainable future as expected in terms of
SDG 11.

PPPs constitute one of the instruments by which urban local authorities
can realise their obligations emanating from the law and policy framework
discussed above. Some urban local authorities in Zimbabwe were using
this instrument even before the adoption of the JVA.1®> However, even
after adopting the JVA, urban local authorities in Zimbabwe are generally
afflicted by several plagues despite the potential of PPPs to address a
wide range of urban problems and ensure that urban dwellers have
sustainable access to infrastructure and basic services. For example,
current estimates put the housing backlog at 1.25 million units, indicating

192 Sections 97-99 of EMA.

193 For further details on local authorities' obligations related to climate change
mitigation and adaptation, see the NCP 4-20; NCCRS 100-130. Other policies
include National Energy Policy (2012).

194 For further obligations of local authorities to promote the resilience of cities, see,
for example, ss 11(1), 11(5), 18(2)(c) of the Civil Protection Act [Chapter 10:06]
1989. Also see the NCP 9-20.

195 For example, in dealing with its housing backlog, which was estimated at 9297
housing units, the Masvingo City Council through a PPP arrangement managed to
deliver about 2000 units in 2017. The same PPP arrangement also saw the
development of road networks and the infrastructure for water and sanitation
services. See Chitongo 2017 European Journal of Social Sciences. Apart from this,
Ruwa Town Council has over the years brought about significant development
through PPPs. While Wards 1, 2 and 3 in Ruwa Town Council are public sector
housing schemes, Wards 5, 6, 7, 8 and 9 are private sector initiatives. Although
water remains a major problem in Ruwa Town Council, PPP arrangement have
enabled the town to exploit the water resources of the dam in its immediate vicinity,
supplementing the City of Harare water supplies. See Chirisa Housing and
Stewardship in Peri-Urban Settlements 136-137. In the same vein, the City of
Harare has been partnering with private companies in delivering housing. These
include the Central African Building Society in Budiriro, which constructed 5000
houses, the Infrastructure Development Bank of Zimbabwe, which constructed 72
housing units, Shelter Zimbabwe, which serviced between 6000 and 7000 stands,
Pearl Properties, which completed a flat block with 132 units, and Glaudina, which
serviced 1351 stands. City of Harare Department of Housing and Community
Services Annual Report 8-10.
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that the supply of adequate housing has fallen short of demand.®®
Furthermore, most urban sewer reticulation systems can no longer sustain
the rapid expansion in urban settlements, and population, resulting in
persistent sewer system overflows, aggravated by recurrent water
shortages.

Moreover, the absence of a reliable water supply has often forced
communities to rely on drawing water from boreholes and wells under
environments of high dependence on pit latrines and septic tanks which
contaminate such water supplies.’®” In addition, city streets are
characterised by traffic congestion and air pollution emitted from second-
hand vehicles imported from abroad.'®® Marginal progress towards
addressing a wide range of urban challenges through PPPs can be
attributed inter alia to inbuilt gaps in relevant pieces of legislation,
corruption, political interference, and a lack of expertise and capacity at
the local government level.1%°

First, while the significance of supervision cannot be overemphasised, it
should be reiterated that excessive national government interference in
local government affairs as permitted in terms of section 314 of the UCA
may compromise the ability of councils of urban local authorities to make
resolutions and decisions directed towards the formulation and
implementation of PPPs to address local problems. As such, the
provisions of this section need to be reformed in ways that strike a balance
between the need to enhance national supervision and local autonomy
because the extent to which urban local authorities have a certain level of
independence in their areas of jurisdiction has consequences for the utility
of PPPs for the pursuance of the SDG 11 targets. It was noted above that
to promote swift decision-making in the procurement processes; there is a
need to assign the role of the Cabinet in approving all PPP arrangements

196 Republic of Zimbabwe Transitional Stabilisation Programme and Reforms Agenda
para  1461; Republic of  Zimbabwe 2015 https://habitat3.org/wp-
content/uploads/Republic-of-Zimbabwe-Country-Report-Habitat_2.pdf 41.

197 Republic of Zimbabwe Transitional Stabilisation Programme and Reforms Agenda
para  1703; Republic  of Zimbabwe 2015  https://habitat3.org/wp-
content/uploads/Republic-of-Zimbabwe-Country-Report-Habitat_2.pdf 41.

198 Republic of Zimbabwe 2015 https://habitat3.org/wp-content/uploads/Republic-of-
Zimbabwe-Country-Report-Habitat_2.pdf 10.

19 See for example, paras 444 of (Republic of Zimbabwe 2020
http://www.veritaszim.net/sites/veritas_d/files/NDS.pdf) (the National Development
Strategy); Zinyama and Nhema 2015 Public Policy and Administration Research
43; City of Harare Results Based Strategic Plan 22; Norton Town Council 2019
http://nortontowncouncil.co.zw/norton/assets/images/documents/Norton_Town_Co
uncil_strategic_plan_2019.pdf 6, 7.
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initiated by local government to the Minister of Local Government, Public
Works and National Housing.

Second, regarding corruption, Zimbabwe is ranked 158 out of 180
according to the 2020 Corruption Perception Index.?®® Research shows
that corruption continues to hinder PPP uptake through underhand deals
and the inflation of prices at the local level.2! Concerning land, which is
critical to the pursuance of most of the SDG 11 targets, it is reported that
Gweru City Council was unable to provide layout plans for the stands sold
during the 2018 financial year.?°> However, there is hope that things could
get better if the principles in section 265 of the Constitution are
implemented. In terms of this section, read together with section 9 of the
Constitution, local authorities and other tiers of government are expected
to ensure good governance by being effective, transparent, accountable,
and institutionally coherent.2%3

Third, a volatile political environment resulting from intra- and inter-political
factors has also negatively affected the uptake of PPPs in Zimbabwe.?%* In
this context, political contestation between the Zimbabwe African National
Unity-Patriotic Front (ZANU-PF, the ruling party) and the Movement for
Democratic Change - Alliance (MDC-A, the biggest opposition party) is
said to have severely undermined the implementation of different local
governance instruments such as PPPs in urban local authorities.?® In
addition, stakeholders at the local level often succumb to the politics of
patronage at the expense of urban development.2%

Fourth, there is an acute shortage of well-structured investment-ready
infrastructure rehabilitation and improvement opportunities because of
capacity constraints.?°” In the same vein, capacity limitations in managing
the whole PPP project cycle, including weak implementation capacity,
restrain some local governments' ability to use PPPs optimally.?%® As part
of their supervisory duties, senior tiers of government should support

200 paragraph 863 of the National Development Strategy.

201 Mutandwa and Zinyama 2015 Journal of Public Administration and Governance
127.
Office of the Auditor-General 2019 https://www.veritaszim.net/sites/veritas_d/files/
AGs%20Report%200n%20Local%20Authorities%202018.pdf v.

203 Section 265(1)(a) of the Constitution.

204 Mutandwa and Zinyama 2015 Journal of Public Administration and Governance
132.

205 See generally Muchadenyika and Williams 2017 Cities 33-40.

206 See generally Muchadenyika and Williams 2017 Cities 33-40.

207 Mugano 2020 http://www.aeds-africa.com/media/blog/unpacking-why-ppps-failed-
zimbabwe.

208 Paragraph 444 of the National Development Strategy.
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urban local authorities through capacity development workshops, which
seek to ensure that municipalities periodically get training for the effective
discharge of their mandates.?®® Where necessary, local governments
should be "provided with the required human resources and Information
and Communications Technology (ICT) to effectively and efficiently
discharge their responsibilities".2%°

Despite the challenges that urban local authorities in Zimbabwe are faced
with, the generic features discussed in 5.1 promote the relevance and
potential of PPPs as a local governance instrument in the transition of
urban local authorities to a sustainable future. This potential can be
attributed to the fact that the JVA lays down rules and procedures for
feasibility studies on projects that can be implemented under a PPP
agreement.?!! In the same vein, emphasis should be put on the rules and
procedures emanating from the JVA to develop goals, objectives, and
strategies. 2 In addition, the potential of PPPs can also be ascribed to the
fact that the JVA underscores the need to ensure risk-sharing between the
public sector and the private sector ?* and lays down rules and
procedures for the distribution of responsibilities between a local authority
and the private sector.?'* Furthermore, the significance of the rules and
procedures directed towards promoting public participation,?'® promoting
access to justice,?® promoting local government supervision and
monitoring and evaluation?'’ cannot be overemphasised.

If conducted in terms of the said rules and procedures, PPPs in Zimbabwe
could potentially facilitate access to private financing, enabling urban local
authorities to spread the cost of significant investments over a more
extended period, rather than requiring it to be charged immediately against
the public budget.?’® In addition, PPPs might free up funding for some

209 Article 16(3) of the African Charter on the Values and Principles of
Decentralisation, Local Governance and Local Development (2014) (hereinafter
referred to as the African Charter on Decentralisation).

210 Article 16(2) of the African Charter on Decentralisation.

211 Sections 8(1)(c), 9 of JVA.

212 Section 9(2)(b)(i) of JVA.

213 Section 9(2)(c)(ii) of JVA.

214 See sections 2(2) and 10(2)(a) of JVA.

215 Section 67(1) of the Constitution. Also see the right to administrative justice
entrenched in s 68 of the Constitution and governed in terms of the AJA.

216 Sections 69(3) and 85 of the Constitution.

217 Sections 3(2)(h), 9(2)(b)(ii), 9(2)(d) of JVA.

218 Yescombe Public-Private Partnerships 17, 68; Zinyama and Nhema 2015 Public
Policy and Administration Research 39; UN-HABITAT Public-Private Partnerships
in Housing and Urban Development 4; also see Part 1l of JVA.
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urban infrastructure projects.?® Moreover, PPPs potentially offer greater
VFM than traditional procurement??® and might facilitate the transfer of
risks between the local authority and the private sectors partners,
allocating particular project risk to the partner best able to manage that
risk cost-effectively.??t Furthermore, PPPs might potentially enhance
public management since the private sector has more significant expertise
in managing complex projects and delivering them on time and on budget
and maintaining the related services after that.???

6 Conclusion

To deal with the sustainability challenges continuously posed by rapid
urbanisation, the international community fortified the role of urban local
authorities as co-global actors in pursuance of the global sustainable
development agenda by dedicating SDG 11 of Agenda 2030 to cities.
However, even though sustainable infrastructure investment is
indispensable for the realisation of the targets of SDG 11, there is a
widening gap between the need for the said investment and urban local
authorities' fiscal space in Zimbabwe. Due to the private sector's perceived
financial muscle, this article questioned the extent to which the legal and
policy frameworks in Zimbabwe empower urban local authorities to utilise
PPPs to realise SDG 11.

Urban local authorities in Zimbabwe are expected in terms of SDG 11 to
pursue a set of ten outcome-oriented targets and process-oriented targets.
As they transcend the social, economic, environmental, and cultural
dimensions of a sustainable city, these targets should not be considered
an inflexible template for local sustainability because development
contexts and urban realities across the world differ significantly. Even
though their mandate is at best scattered, it has been established that
urban local authorities in Zimbabwe have, for the most part, an enabling
law and policy framework for the pursuance of SDG 11. This is because
Zimbabwe's constitutional, legislative and policy frameworks already
impose duties on urban local authorities to implement various

219 Yescombe Public-Private Partnerships 17.

220 Grimsey and Lewis 2005 Accounting Forum 346, UN-HABITAT Public-Private
Partnerships in Housing and Urban Development 3; also see ss 3(2)(a)(ii),
9(2)(c)(ii) of IVA.

221 Plummer and Slater "Enhancing Human Resources" 264; Yescombe Public-Private
Partnerships 18; Sarmento 2010 OECD Journal on Budgeting 4; Hodge 2004
Australian Journal of Public Administration 39; UN-HABITAT Public-Private
Partnerships in Housing and Urban Development 3; also see ss 3(2)(a)(iii),
9(2)(c)(iii) and 10(2)(e) of JVA.

222 Yescombe Public-Private Partnerships 22.
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constitutional rights, National Objectives and concrete duties in legislation
that largely reflect the vision and areas of focus in SDG 11. The bulk of
relevant legislation and policies was adopted under the old Constitution
and is yet to be aligned with the new Constitution.

Although the rules and procedures laid down in the JVA increase the
relevance and potential of PPPs, it has been established that PPP
initiatives have seen urban local authorities in Zimbabwe making only
marginal progress towards addressing urban problems and ensuring that
urban dwellers have access to the infrastructure and basic services critical
for the realisation of SDG 11. Such marginal progress can be attributed
partly to corruption, political interference and a lack of expertise and
capacity on the local government level. Apart from this, the ability of local
governments to optimally use PPPs is further constrained by the inbuilt
gaps in the JVA. These gaps have allowed a blanket approach to PPPs to
be prescribed to all public entities, including local authorities, despite the
diversity of their legal status, objects, and developmental duties.
Therefore, there is a need to reform this legislation and dedicate a certain
portion to local authorities considering their legal status and their
constitutional and legislative mandate. Besides this, it has also been
observed that while the supervision of urban local authorities is critical, the
excessive central government interference in local affairs permitted in
terms of the UCA needs to be reformed as it compromises the self-
governing powers of urban local authorities enshrined in the Constitution.
In the same vein, it has been submitted that the supervisory powers given
to the Cabinet concerning PPP approval need to be reformed and
assigned to the Minister of Local Government, Public Works and National
Housing to remedy potential delays in the procurement of critical goods
and services as envisaged in terms of SDG 11.

Apart from the above, by integrating sector-specific needs that speak to
the socio-economic, environmental and cultural rights entitlements in
PPPs, this article has established that urban local authorities may improve
the relevance of PPPs to the transition of cities to a sustainable future as
envisaged in SDG 11. It is agreed that the crafting of PPP goals and
targets needs to be informed inter alia by national minimum standards in
various sectors. However, it has been established that where such
standards are non-existent or are inadequate to meet the actual needs of
impoverished urban dwellers, progressive urban local authorities need to
take the initiative to go beyond these prescriptions to address the different
urban challenges in pursuit of local sustainability as envisioned in terms of
SDG 11.
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