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THE JOINDER OF INCOVISION

[67] BXis the sole director of Incovision. By his own admission he utilized funds
from BXI’ bank account to settle Incovision’s liability with Investec and to pay rates

and electricity of the Sheffield family home.

[68] As Incovision’s sole director BX is clearly its controlling mind. As indicated
above there appears to be little, if any distinction between Incovision, BXI and BX
insofar as income and liabilities are concerned. BX settled the bond of Incovision
in full with the funds from BXI’s business account that were from the unlawfully
obtained funds, to the prejudice of the applicants. BX also paid the Sheffield

property rates from the BXI account.

[69] BX’s objection to the joinder of Incovision is only based on the argument that
the expenditure of private funds is at the discretion of its shareholders and directors
and that it is only governed by the Companies Act. On the pleaded facts and on the
basis of the common law referred to above, this cannot assist BX. As already
indicated, BX has conceded that the monies in issue were spent on legitimate
expenses “‘of myself and the firm” — an acknowledgment of the conflation of his
personal and BXI’s funds. Despite contending that Incovision should be treated as
a separate legal entity BX’s own version shows that he hardly recognized any

boundaries between the entities which included Incovision, and himself.
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[70] Significantly, BX has stated that the catalyst for the sale of the Sheffield

property was the litigation against him and BXI. This clearly suggests that he was
prepared to dissolve the only asset of Incovision to sustain BXI, which supports the
applicant's argument that BX is the controlling mind of these three entities; that he
shifts funds between them at will and without due regard to their separate legal

status, and uses these entities for his personal benefit.

[71] There is no denial of the fact that the unlawfully obtained funds were used to
settle the bond with Investec over the Sheffield property that is owned by Incovision
through BXI and for the benefit of BX personally and apparently without regard to
the sustainability of BXI. Even if it was the case, as BX alleges, that he would have
been unable to transfer the loan facilities of Incovision to other institutions because
of litigation against BXI and himself, this would be no reason to settle the bond with
BXI’s funds. In fact he did so prior to any litigation and shortly thereafter he put the
property up for sale. It is also not denied that Incovision appears to have been set
up for the exclusive purpose of holding the property and that BX can at whim sell
the property and use the funds as he wishes. He has indicated that he would sell the

only asset in Incovision for purposes of sustaining BXI.

[72] On the evidence and on his own version BX has disregarded the corporate
identity of Incovision and used it interchangeably with BXI at the time when BXI

was potentially liable to the second applicant and the outstanding bond on the
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property had not in fact been called up. The only reason offered for BXI’s funding

of Incovision liabilities is that they are both BX’s companies.

[73] The gist of BX’s defence on Incovision is that any redemption of the
unlawfully attached funds is premature in consideration of the fact that no
verification has yet taken place. As 1 have done above, this contention was also was
rejected by Slingers J in the urgent application that was launched by BXI as
misleading in that the verification process was in fact completed and the results
thereof were reported in writing to BXI’s attorneys of record. A report was furnished
under cover of email dated 29 April 2020 containing the applicant’s ‘without
prejudice” offer following such verification process. Moreover, the fact that the
verification process ordered by Rogers J in the main judgment was fully complied
with was relayed to Rogers J during the application for leave to appeal his main
judgment in open court. It was not disputed in those proceedings. It is for those
reasons that 1 have found the repeated refrain in argument that the monies in issue
are not due and payable and that the redemption of the unlawfully obtained funds is
premature to be lacking in basis. Accordingly, I am satisfied that the applicants have
made out a proper case for holding Incovision jointly liable with BXI and BX for

the repayment of the funds.

THE RELIEF SOUGHT AGAINST INVESTEC
[74] As already indicated, the only basis for the joinder of Investec to these

proceedings is that it is a bondholder over the Sheffield property registered in the
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name of Incovision. Its interests are limited to the aspect of the cancellation of the

bond over such property.

[75] No substantive relief is sought against Investec. However, its interest in the

relief sought against Incovision makes it a necessary party that has to be joined.

[76] It appears that despite Investec having been served with the joinder
application papers it has not opposed the application or participated in any way in

these proceedings. Neither was it represented during the argument of the matter.

[77] Inthose circumstances I am satisfied that the joinder of Investec as a necessary

party to these proceedings is justified.

THE JOINDER AND HOLDING OF PICK PERSONALLY LIABLE WITH BXI
AND BX FOR THE REPAYMENT OF PART OF THE UNLAWFULLY

OBTAINED FUNDS

[78] The relief sought against Pick is her joint liability with BXI and BX for the
repayment of the amount of R1 690 584,34 that she was paid from the unlawfully

obtained funds.

[79] Pick’s joint liability with BXI and BX is premised on the grounds that she had
received the stated funds into her personal bank accounts. Moreover she was privy

to the correspondence from the State Attorney as far back as in July 2019 in which
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BXI, BX and Pick were informed that the procedures employed by the former to

levy the execution against the applicants did not comply with the State Liability Act
and, in such circumstances, amounted to an illegality. Pick was also in attendance
at a meeting on 1 August 2019 with BX and the applicant’s attorney, Mr Leon

Manuel, when the contents of the letter dated 31 July 2019 were discussed.

[80] Pick was further privy to the email correspondence from Manuel indicating
that the type of BXI’s non-compliance with the State Liability Act was held to
amount to an illegality by the Constitutional Court. Furthermore, in her capacity as
Office Manager Pick has stated under oath that she assisted with the financial

management of BXI.

[81] When irregularities and misrepresentations were pointed out with regard to
the invoices of service providers, AKPS and K2, it was Pick who sent an email to
the office of MLRF’s Miss Ndudane, misrepresenting those invoices as “Advocates
Fees”. It has been submitted on behalf of the applicants that Pick has clearly
personally benefited from the unlawfully obtained funds and that hers is not the case
of an ordinarily employee relationship with BXI. When she accepted payment from
BXI in the stated amount she conspired, participated and aligned herself with BX’s
unlawful conduct and that the balance of probabilities is that she was aware that the
monies were unlawfully attached but subjectively shut her eyes to the fact that her
acceptance of such monies would make her complicit in the appropriation of the

unlawfully attached funds.
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[82] It has further been submitted on behalf of the applicants that Pick’s version
that the expenses she incurred on behalf of BXI were to keep BXI’s business afloat,
though she denies “holding up” BXI, is demonstractly untrue. Her explanation of
the nature of the expenses, which are self-evidently not for necessities, as
“necessary” to keep up appearances so as not to appear as a “firm in distress”, is

inherently improbable.

[83] Analysis of Pick’s financial records and bank statements shows that a number
of entries are obviously not BXI disbursements, but marked “Barnabas personal”
and there are also payments for Setlacorp. Pick purports to assist BXI financially
shortly after she assumed employment with the firm, which is highly unlikely. Her
earning capacity of approximately R50 0000 and R61 000 per month for the period
that she was employed by BXI would not afford her the financial ability to advance
loans to BX to the extent that she did. The expenditure on her credit card purportedly
on behalf of BXI was repaid in full each month. For the period March 2018 to
September 2019 she had used an amount of R1 832 617,72 and payments were
received into her First National Bank credit card in the amount of R1 852 503, 42.
Similarly, her Discovery credit card reflects a pattern of expenditure being refunded
as it was incurred, with no accrual liability. On her own version, there never was a

situation where she was not reimbursed for expenses incurred on behalf of BXI.
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[84] There is a number of significant contradictions and inconsistencies between

BX and Pick pertaining to the nature of payments made to Pick by BXI. In his
affidavit of 12 August 2019 BX contends that the amounts of R90 000 (13 June
2019); R5 000 (4 July 2019); R200 000 (5 July 2019); R70 000 (25 July 2019); R420
534,84 (2 August 2019) and R1 000 000 (2 August 2019) were Pick’s “salary
payments”, as “Ms Pick has not received her salary since November 2018 and had

assisted from her own resources in keeping BXI open. About R600 000 is pure loan

repayment”.

[85] In his February 2020 affidavit BX stated that the R200 000 was the repayment
of the disbursements that Pick had paid during the period April 2018 and July 2019
on behalf of BXI. On the contrary, Pick alleges that the amount of R1 510 402,98
was a loan, the R600 000 was a bonus and R200 000 an ex-gratia payment in
recognition of the work done in the ex-mine workers’ class action received from
Xulu Attorneys Incorporated. Pick’s cheque account statements show that she
received regular payments from BXI for her salary and to reimburse her expenses
incurred. This contradicts her evidence in answer to the joinder application that she
only received sporadic payments between April 2017 and August 2019 and that it
was only the amounts received “in excess” of her outstanding salary which were
reimbursed for the expenditure incurred on behalf of BXI. It also contradicts BX’s

allegations that she had not received her salary.
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[86] It has been argued on Pick’s behalf that Pick relied on BX’s version that

justified the payment of the unlawfully obtained funds into BXI’s account and that
it cannot be expected of her to have second-guessed her employer and to have
concluded that he was wrong. On this basis it was argued that the applicant’s
conclusion that the payments to Pick were contrived to dissipate funds from the BXT
account at a time when Pick was aware of the pending litigation to freeze the funds,
hence she should be held personally liable, is without basis or substance. It was
further argued that Pick had no reason to think that there would be litigation, and
even if there was, she had no reason to think that it would be successful as she had
every reason to believe that DAFF owed BXI in excess of R20 000 000 and that
DAFF would pay. The argument concluded that the payments made by BXI to Pick

were legitimate payments of money owed to her.

[87] 1 find merit in the applicant’s argument for the joinder and holding of Pick
liable for payment of the amount sought from her. There is no doubt in my view that
there is ample proof that the monies paid to her by BXI were not legitimate payments
but an attempt to dissipate funds from the BXI account. The contradictions between
Pick and BX with regard to the nature of the amounts allegedly owed to her by BXI
clearly point to collusion between BX and Pick to spirit excessive amounts out of
BXI’s bank account to Pick on contrived liability by BXI to Pick. This was clearly
designed to accomplish the flight of such funds from the BXI account prior to the

conclusion of the litigation to freeze the funds in that account.
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[88] There is no tangible or valid explanation as to how it came about that BXI

allegedly owed Pick in excess of one and a half million rand for the expenditure
allegedly incurred by her on behalf of BXI when, as already indicated above, any
such expenditure was reimbursed by BXI on a monthly basis. The contention that
Pick, a newly appointed employee of BXI, would bankroll and extend credit to her
employer to the extent that she allegedly did, is improbable in my view and worthy

of rejection.

[89] I find merit in the applicant’s argument that Pick’s bank accounts were being
used as a conduit for funds directed to BX from BXI. There is a number of
transactions that show BXI making a deposit into Pick’s bank account and Pick
depositing the funds back into one of BX’s personal accounts. For example, one of
Pick’s bank statements show that on 9 November 2018 an amount of R20 000 was
credited to her with no description or indication as to where it came from. The same
amount of R20 000 was then paid to “B Xulu and Partners”. The amount of R20
000 appears on BX’s schedule, attached as annexure DD to his affidavit of 28
February 2020, at item 354 on November 2021 as “Barnabas Personal”. The latter is
not a BXI liability. This is but one of the indications that Pick permitted her bank

account to be used as a conduit for funds to BX.

[90] In Breetzke and Others NNO v Alexander and Others® it was held that:

29 2020 (6) SA 360 (SCA)
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“[37] Where the execution of a breach of fiduciary duty involves or

requires the involvement or participation of a third party, and that
third party has knowledge that the transaction in question involves the
breach of a fiduciary duty, it seems to me clear that the legal
convictions of the community demand that the third party share the
liability of a person breaching the fiduciary duty. That is not because
they owe a similar duty to the injured party, but because by aiding, and
abetting or facilitating the breach they are themselves equally

responsible for injury caused to, or the loss suffered by the injured

party.”

[91] In my view Pick’s conduct described above falls foursquare into the category
of the third party’s conduct referred to in Breetzke, hence it is only proper that she
should be joined to share the liability of BX and BXI to the extent of her benefiting
from the unlawfully obtained funds. A compelling case has been made for her

joinder and joint liability with BX, BXI, Incovision and Setlacorp, to the

aforementioned extent.

CONCLUSION AND ORDER

[92] On 25 November 2020 Binns Ward J granted an order restraining Incovision,
Setlacorp and BX, their agents and representatives from removing or transferring
funds, utilizing, dissipating, transferring, withdrawing, or reducing the monies held

in any bank accounts in their names, save with the leave of the Court on notice to
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the second applicant. The fourth and ninth respondents (First National Bank of

South Africa and Investec (Pty) Limited) were also interdicted and restrained from
clearing the transfer or withdrawal of any monies or assets from any bank or
investment account of Setlacorp or Incovision and BX or in relation to any bank
account in the name of any entity over which BX exercises any control. Further
ancillary relief was granted and ordered to remain in force until the finalization of
the present proceedings with the costs of the application standing over for
determination in these proceedings. On 27 November 2020 Binns Ward J confirmed
the interlocutory order handed down on 25 November 2020, with the proviso for this
Court to alter such orders in the event of it deeming essential so to do. Further
ancillary relief was granted with costs arising from the hearing on 27 November

2020 standing over for later determination in the present proceedings.

[93] In the light of the conclusions that I have arrived at in this matter the funds
preserved in Binns Ward J’s orders referred to above stand to be utilized in
discharging the liability arising from the repayment order set out below. The
Sheffield property referred to in the order and the movables therein stand to be
declared executable and the proceeds thereof to be utilized for the same objective.
The same applies to BX’s Porsche 911 Carrera GPX motor vehicle referred to in
paragraph 6 of the order of 25 November 2020. The reserved costs in both orders

are liable to be paid by the first, fifth, sixth and seventh respondents in this

application.
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[94] The applicants have argued for costs of 3 Counsel in the event of their success

in the application. I am not convinced that the employment of 3 Counsel was justified

in this matter. Even though the papers are somewhat voluminous I am of the view

that it could have been adequately handled by 2 Counsel. The limited extent of

Pick’s joint liability should also be reflected on the issue of costs.

[95] In the result, the following orders shall issue:

95.1.

94.2.

94.3.

94.4.

The sixth, seventh, eighth and ninth respondents are, as such,

joined as parties in these proceedings;

The fifth, sixth and seventh respondents are held jointly and
severally liable with the first respondent for payment of the amount
of R20 242 472,90 to the second applicant, the one paying the others

to be absolved from liability;

The eighth respondent is held jointly and severally liable with the
respondents referred to in the preceding subparagraph, her

liability limited to the sum of R1 690 584,34;

If the first, fifth, sixth, and seventh respondents fail to effect
payment of the amount of R20 242 472,90 within seven (7) days of

this order the preserved funds and assets referred to in Binns Ward
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94.5.

94.6.

94.7.
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J’s orders of 25 and 27 November 2020 are to be utilized for the

payment of the aforestated amount of R20 242 472,90.

Portion 667 of lot 61, commonly known as 35 Sheffield Beach
Estate, Sheffield Beach, Ballito, held by ninth respondent under
deed of transfer T357/2018 is declared executable for purposes of
the payment of the amount referred to in the preceding sub

paragraph ;

If the first, fifth, sixth and seventh respondents do not effect
payment of the amount of R20 242 472,90 within seven days of this
order, the eighth respondent is ordered to pay the amount of R1
690 584,34 to the second applicant within fourteen (14) days of the
date of this order, alternatively in accordance with a mutually
acceptable repayment arrangement reached with the applicant’s

attorneys of record;

The funds frozen in the Setlacorp (Pty) Ltd account in the First
National Bank account No. 62712923615 are to be paid over as part
of the payment of the amount of R20 242 472,90 to the second

applicant;

The first, fifth, sixth and seventh respondents are ordered to pay

the costs reserved in Binns Ward J’s orders of 25 and 27 November
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2020 jointly and severally, the one paying the others to be absolved

from liability;

94.8. The costs of this application, including the costs of two Counsel, are
to be paid by the first, fifth, sixth, seventh and eighth respondents
jointly and severally, the one paying the others to be absolved from
liability. The eighth respondent’s joint liability is limited to ten

percent (10%) of such costs.
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