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MATTHEE AJ :  

 

Arr iving at  an appropr iate sentence for a  crime of ten is the most 

d i f f icul t  part  of  a  crimina l t r ia l .  I f  one has regard to the host  of  

reported and unreported cases deal ing wi th the sentencing of  
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rapists,  i t  is c lear that  arr iv ing at  an appropr iate  sentence for such 

persons is perhaps the most d if f icul t  of  a l l  matters, especial ly 

where the vic t ims are chi ldren. 

 

Whilst a court obviously must have regard to such reported and unreported 

matters, at the end of the day it must be mindful of Majiedt JA’s words in  the 

matter of  Samson Mawela Mudua and The State  wi th case 

number 764/12 in a judgment handed down on 9 May 2013:  

 
“[13]…. I hasten to add that it is trite that each case must be decided on its 

own merits. It is also self-evident that sentence m ust always be 

individualised, for punishment must always fit the crime, the criminal and 

the circumstances of the case.”  

  

Appel lant  was convicted on the 11 t h  October 2012 of  one count of  

contravening sect ion 3 read with  sect ions 1,  56(1),  57, 58,  59,  60 

and 61 of  Act  32 of  2007 and further read with the provisions of  

sect ion 256 and 261 of  Act  51 of 1977, Rape. The rape was 

commit ted on 1s t  October 2011. 

 

The t r ia l  court  found there were no substant ia l  and compel l ing 

ci rcumstances to  just i fy a  departure f rom the prescr ibed min imum 

sentence and Appel lant  was sentenced to  l i fe imprisonment on 7 t h  

November 2012. The min imum sentence provisions appl ied as the 
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vict im of  the rape was a person under the age of  16 years.  

 

Leave To Appeal against  sentence was granted on the 22 nd  

November 2012. 

 

The complainant was seven years o ld when the cr ime was 

commit ted by Appel lant .  The t r ia l  court  accepted the vers ion of  

the complainant .   

 

In essence the complainant  test i f ied that on the day she and 

f r iends had been playing in the vic in i ty of  Appel lant ’s house. He 

had asked her to go and buy cigaret tes for h im. On her re turn 

f rom purchasing the cigaret tes Appel lant  had forc ibly pul led her 

into  h is house and locked the door.  Thereaf ter he pul led her into 

his  bedroom where he forced her mouth open and forc ib ly p laced 

his  penis in to her mouth.  This hurt her.  Despite her at tempts to 

res ist  and screams he persis ted and compel led her to move her 

head to and f ro with his  penis in her mouth.  W hen he had f in ished 

he removed his  penis f rom her mouth,  gave her R5 – 00 and to ld 

her to  te l l  nobody.   

 

Appel lant  vaci l lated in  the nature of  h is defence but  at the end of  

the day test if ied that  he was drunk on the day and could  not  real ly 
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remember what happened. The nature of  h is defence compel led 

the complainant  to re l ive her ordeal by te l l ing the t r ia l  court  what 

happened and being cross examined about i t .  

 

Af ter the convict ion of  Appel lant  an “ Impact  Report” of  the rape on 

the complainant  was compi led by a Social  Worker and submitted 

to the t r ia l  court .   

 

In her summary,  the Social  Worker ’s  f i rs t  conclus ion was that  the 

complainant  was so t raumat ised by the rape that  she needed 

therapy for s ix months thereaf ter.  In th is  regard she indicated the 

possib le need for further counsel l ing. 

 

Secondly,  as a  resul t  of  the rape the complainant  had experienced 

vu lgar  r id icule f rom chi ldren in her community and “het  in d ie 

proses haar spontan ite i t  en ‘k indwees’ prys gegee.” 

 

Third ly,  the ent i re family of  the complainant  had been emot ional ly 

gravely a f fected by the rape and had been humi l iated by members 

of  the community who had supported Appel lant .  

 

Elsewhere in the report  the Social  Worker in ter a l ia  test i f ied that 

her invest igat ions revealed marked changes in the behaviour of  
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the compla inant  af ter the rape. This inc luded i l l  d iscip l ine,  less 

open communicat ion with  family members,  gui l t  fee l ings about the 

rape, a loss of  t rust  in people,  a fear of  men, more prone to 

cry ing,  n ightmares,  bed wett ing,  fear of  the dark, loss of  self  

image and a self  and community imposed st igma.  

 

Deal ing with the approach adopted by our courts in applying the 

minimum sentencing legisla t ion,  in S v PB  2011(1) SACR 448 

(SCA) a t  page 450 Tshiqi  JA sta ted:    

 

“[9] The approach to an enquiry such as the present  appears in 

paras 7 ,  8 and 9 at  476e-477b of the judgment [S v  Malgas 

2001 (SACR) 469 SCA]  and the legis lat ion has been fol lowed 

cons istent ly by the courts in applying the minimum sentence 

legis lat ion.  The learned judge of appeal  s ta ted at  476f – 477f:  

 
‘ I t  was of  course open to the High Courts  even prio r  to the 

enactment of  the amending legis la t ion to impose l i f e 

impr isonment in the free exercise of  their  discret i on.  The very 

fact  that th is amending leg is lat ion has been enacte d indicates 

that Par l iament was not content w i th that and that i t  was no 

longer to be “business as usual”  when sentencing fo r  the 

commission of  the speci f ied cr imes.   
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In what respects was i t  no longer to be business as  usual? 

First ,  a  court  was not to be given a c lean s late on  which to 

inscribe whatever sentence i t  thought f i t .  Instead,  i t  was 

required to approach that question conscious of the  fact  that 

the legis lature has ordained l i fe imprisonment or  t he 

part icular prescr ibed period of  impr isonment as the  sentence 

which should ordinari ly be imposed for the commission of  the 

l is ted cr imes in the spec i f ied ci rcumstances. In sh ort ,  the 

Legis lature aimed at ensur ing a severe,  s tandardise d,  and 

cons istent response from the courts to the commissi on of 

such cr imes unless there were,  and could be seen to  be,  t ruly 

convincing reasons for  a di f ferent response. When 

cons ider ing sentence the emphasis was to be shi f ted  to  the 

object ive gravi ty of  the type of  cr ime and the publ ic 's  need for 

ef fect ive sanct ions against i t .  But that d id not me an that a l l  

other cons iderat ions were to be ignored.  The res idu al 

discretion to  decl ine to pass the sentence which th e 

commission of  such an of fence would ordinar i ly a t tr act pla inly 

was given to the courts in  recogni t ion of  the easi ly 

foreseeable in just ices which could resul t  f rom obl i g ing them 

to pass the speci f ied sentences come what may…Whate ver 

nuances of meaning may lurk in  those words,  their  c entral  

thrust seems obvious.  The speci f ied sentences were not to be 
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departed from l ight ly and for  f l imsy reasons which could not 

w i thstand scrut iny.  Speculat ive hypotheses favourab le  to the 

of fender,  maudl in sympathy,  aversion to impr isoning  f i rst  

of fenders,  personal  doubts as to the ef f icacy of  th e pol icy 

impl ic i t  in the amending legisla t ion,  and l ike cons iderat ions 

were equal ly obv iously not intended to qual i fy as s ubstant ia l  

and compell ing ci rcumstances. Nor were marginal  di f ferences 

in the personal  c i rcumstances or  degrees of  par t ici pation of  

co-of fenders  which,  but for  the provis ions,  might h ave 

just i f ied di f ferent iat ing between them. But for the  rest I  can 

see no warrant for  deducing that the legis lature in tended a 

court  to exclude from consideration,  ante omnia as i t  were, 

any or  a l l  of  the many factors t radi t ional ly and r i ght ly taken 

into account by courts  when sentenc ing of fenders. ’ . . .   

 

[10]In  S v Matyityi ,  approximately nine years af ter  Malgas  th is 

court  noted that cr iminal i ty is  st i l l  on the r ise i n our country 

despi te the imposi t ion of  minimum sentences and has  again 

stressed the relevance of the legislat ion as fol low s (para 23):  

‘Despi te certa in l imi ted successes there has been n o real  let-

up in the cr ime pandemic that engul fs our  country.  The 

s i tuat ion continues to be alarming.  I t  fo l lows that ,  to borrow 

from Malgas, i t  s t i l l  is  “no longer business as usual” .  And yet  
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one not ices al l  too frequent ly a w i l l ingness on the  part  of  

sentencing courts to deviate f rom the minimum sente nces 

prescribed by the legis lature for  the f l imsiest  o f  reasons – 

reasons,  as here,  that do not survive scrut iny.  As Malgas 

makes pla in courts have a duty,  despi te any persona l  doubts 

about the ef f icacy of  the pol icy or personal  aversi on to i t ,  to 

implement those sentences. Our courts der ive the ir  power 

f rom the Const i tut ion and l ike other arms of state owe their  

feal ty to i t .  Our  const i tut ional  order can hardly s urvive i f  

courts fa i l  to proper ly patrol  the boundar ies of  th e ir  own 

power by showing due deference to the legi t imate do mains of  

power of  the other arms of state.  Here parl iament h as spoken. 

I t  has ordained minimum sentences for certa in speci f ied 

of fences.  Courts are obl iged to impose those senten ces 

unless there are truly convinc ing reasons for depar t ing from 

them. Courts are not f ree to subvert  the w i l l  o f  the legis lature 

by resort  to vague, i l l -def ined concepts such as “r e la t ive 

youthfulness”  or  other equal ly vague and i l l - founde d 

hypotheses that appear to f i t  the part icular  senten cing 

of f icer ’s personal  notion of  fa i rness.  Predictable  outcomes, 

not outcomes based on the whim of an ind ividual  jud ic ia l  

of f icer ,  is  foundat ional  to the rule  of  law which l ies a t the 

heart  of  our  const i tu t ional  order. ’ ”  
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In the matter of  Bai ley and The State  wi th case number 454/2011 

[2012] ZASCA 154 at  page 12 Bosielo  JA sta ted: 

 

 “ [19]The minori ty judgment in  the court  below appe ars to 

ref lect  the misunderstanding that the refusal  by th is court to  

endorse the l i fe impr isonment imposed in the three cases of  

Abrahams, Sephika and  Nkomo  const i tutes a benchmark or  a 

precedent binding other courts.  That is  a misconcep tion.  Such 

an approach or  t rend can never be elevated to a ben chmark or 

binding precedent.  Those cases remain guidel ines.  S uff ice to 

state that i t  remains an establ ished pr inc ip le of  o ur  cr iminal 

law that sentenc ing discret ion l ies  pre-eminently i n  the 

sentencing court and must be exercised judic iously and in 

l ine wi th establ ished and val id pr inc ip les governin g 

sentencing as enunciated in a long l ine of cases wh ich 

includes S v Zinn  1969 (2) SA 537 (A) which espoused a proper 

cons iderat ion and balancing of  the wel l -known tr iad ; S v Rabie 

1975 (4) SA 855 (A) a t 862;  and S v de Jager and another 1965 

(2) SA 616 (A) at  628-9.  This salutary approach has  recent ly 

been endorsed by Mara is JA in S v Malgas para 12. 
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[20]What then is the correct  approach by an appel la te court  on 

appeal against  a sentence imposed in terms of the A ct? Can 

the appel late court  inter fere wi th such a sentence imposed by 

the tr ia l  court  af ter exercis ing i ts  discret ion pro perly s imply 

because i t  is  not the sentence which i t  would have imposed or 

that i t  f inds i t  shocking? The approach to an appea l on 

sentence imposed in terms of the Act,  should in my view, be 

di f ferent to an approach to other sentences imposed  under the 

ordinary sentencing regime. This in my view is so b ecause the 

minimum sentences to be imposed are ordained by the  Act.  

They cannot be departed from l ight ly or  for f l imsy reasons.  I t  

fo l lows therefore that a proper enquiry on appeal  i s  whether 

the facts which were cons idered by the sentencing c ourt  are 

substant ia l  and compel l ing or not.  

 

[21]The most di f f icult  quest ion to  answer is  always :  what are 

substant ia l  and compel l ing c i rcumstances? The term is  so 

elast ic  that i t  can accommodate even the ord inary m it igat ing 

c i rcumstances.  Al l  I  am prepared to say is  that  i t  involves a 

va lue judgment  on the part  the sentencing court.  I  have, 

however,  found the fol lowing def in i t ion in S v Malgas (above) 

para 22 to be both i l luminat ing and helpful :  
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‘The greater  the sense of  unease a court  feels abou t the 

imposi t ion of  a  prescribed sentence, the greater i t s  anx iety 

w i l l  be that i t  may be perpetrat ing an in just ice.  O nce a court 

reaches the point  where unease has hastened into a  

convict ion that an in just ice w i l l  be done, that can  only be 

because i t  is  sat is f ied that the c i rcumstances of  t he part icular 

case render the prescribed sentence unjust ,  or  as s ome might 

prefer  to put i t ,  d isproport ionate to the cr ime, th e cr imina l  and 

the legi t imate needs of  society.  I f  i t  is  the resul t  of  a 

cons iderat ion of  c i rcumstances the court  is  ent i t le d to 

character ise them as substant ia l  and compel l ing and  such as 

to just i f y the imposi t ion of  a lesser sentence. ’  ”  

 

Fundamental  to the quoted author i ty,  is that  at  al l  t imes regard 

must be had to the start ing point  in al l  these matters,  wi th respect  

succinct ly summed up in S v Matyityi  2011 (1) SACR 40 (SCA) at  

page 50 where Ponnan JA stated:  

 

“ [18] The tr ial  judge appeared not  to ful l y appreci ate that the 

star t ing point  in respect of  … the murder and rape convict ions 

was not a clean slate upon which he was free to ins cr ibe 

whatever sentence he thought appropriate,  but impr i sonment  

for  l i fe. ”   

  



 12 

In the present matter I  am unpersuaded that  the t r ia l  court  erred  

when arr iv ing at  the decision that  there were no substant ia l and 

compel l ing c ircumstances present to just i fy a departure f rom the 

prescr ibed minimum sentence. There is no “sense of unease” in 

me as I  ref lect  on the sentence imposed. 

 

I  do not  agree with Ms Adams, who appeared for Appel lant ,  that 

the t r ia l  court  “misdi rected i tself  by merely rec i t ing the wel l -

establ ished pr incip les that  ought to be taken into account when 

determining an appropr iate  sentence, but fa i led properly to apply 

these pr inc ip les to the ci rcumstances of  th is case…”. The court  a 

quo  in i ts judgment on sentence assessed a l l  the evidence before 

i t  and did have regard to the t radit ional t r iad of  the cr ime, the 

of fender and the interests of  society.  Throughout th is  process i t  is 

c lear that  the t r ia l  court  took as i ts point  of  departure the 

imposit ion of  a l i fe  sentence, unless substant ia l and compel l ing 

reasons were shown to exist .  

 

Furthermore,  part icu lar ly i f  one has regard to the far reaching 

consequences of  the rape on the complainant ,  who was only 

seven years old when she was raped, and the absence of  remorse 

on the part of  Appel lant which amongst other th ings forced the 

complainant  to re l ive the t raumat ic assault  on her,  I  cannot agree 
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with Ms Adams that  “the sentence of  l i fe  imprisonment ( is) 

d isproport ionate to the of fence (commit ted). ”  

 

When determining whether substantia l  and compel l ing 

ci rcumstances were present, the t r ia l  court made reference to a 

recent decision by th is court  where l i fe imprisonment was imposed 

for the same of fence as the present one and where the vict im was 

fourteen years old. 

 

Ms Al lchin,  who appeared for the State,  was requested by the 

court  to obtain  the deta i ls of  th is  matter f rom the t r ia l  magistrate. 

The magistrate has furn ished the court  with a copy of  the 

unreported matter of  Ebrahim Tof ie and The State  wi th  case 

number A75/2012. Al though the compla inant  in that  matter was 

be low s ixteen years o ld (f i f teen years old) and l i fe  imprisonment 

was imposed, the facts of  i t  c lear ly are of  no assistance in the 

present matter and i t  would have been an error by the t r ia l  court 

to re ly on i t  when making i ts decis ion. 

 

On reading the t r ia l  court ’s judgment on sentence, I  am 

unpersuaded that the magistrate re l ied in any mater ia l  way on 

Tof ie  supra  when concluding that  there were no substant ia l  and 

compel l ing c ircumstances present.  However,  even i f  I  accept that 
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she did re ly on i t,  a t  the end of  the day the issue remains whether 

or not notwithstanding th is  error the t r ia l  court  was correct  when i t  

found that  there were no substant ia l  and compel l ing 

ci rcumstances present. 

 

In the matter of  S v Mahomotsa  2002 (2) SACR 435 (SCA) at  

page 444 Mpat i  JA (as he then was) s tated: 

 

“ [19] Of course, one must guard against the not ion that 

because s t i l l  more serious cases than the one under  

cons iderat ion are imaginable,  i t  must fo l low inexor ably that  

something should be kept in reserve for  such cases and 

therefore that the sentence imposed in the case at  hand 

should be correspondingly l ighter  than the severer  sentences 

that such hypothet ical  cases would mer i t .  There is a lways an 

upper l imi t  in a l l  sentenc ing jur isd ict ions,  be i t  death,  l i fe  or 

some lengthy term of imprisonment,  and there w i l l  a lways be 

cases which,  al though di f fer ing in their  respect ive  degrees of 

seriousness,  nonetheless al l  ca l l  for the maximum p enal ty 

imposable.  The fact  that the cr imes under considera t ion are 

not a l l  equal ly horrendous may not matter i f  the le ast 

horrendous of  them is horrendous enough to just i f y the 

imposi t ion of  the maximum penal ty. ”   
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The vict im in  the present matter was seven years old  when she 

was raped by Appel lant .   The mere fact  that  I  can imagine a worse 

rape than the present one,  does not  assist Appel lant .  A crucia l 

considerat ion is  the age of  the vic t im. The min imum sentencing 

provision germane to the present matter st ipulates the age of  the 

vict im as needing to be younger than sixteen years o ld.  The vict im 

in the present matter was less than half  that  age.  In my opinion 

that  in i tself  makes i t  “horrendous enough to just i fy the 

imposi t ion of  the maximum penal ty. ”  

 

I  recognise the danger of  a degree of  arb i t rar iness when drawing 

a l ine at  one age as opposed to  another age – for example f i f teen 

years old  as opposed to eleven or twelve years old .  In th is regard 

a reading of  The Chi ld Just ice Act 75 of  2008  (hereaf ter “ the 

Act”)  is  instruct ive.   

 

Dat ing back to  Roman Law  the age  when a chi ld  was deemed to 

be  dol i  incapax  was set a t  chi ldren below seven years o ld. 

Between seven years old and fourteen years o ld a chi ld was 

deemed to  be dol i capax  –  in other words there was a rebut tab le 

presumpt ion that the chi ld lacked crimina l capacity.  The Act  has 

retained th is d is t inct ion between dol i  incapax and dol i  capax .  
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However i t  has increased the age f rom seven years old  to ten 

years old of  ch i ldren deemed to be dol i  incapax .   

 

Quite clearly the legisla ture was of  the view that  chi ldren less 

than ten years old need to be dis t ingu ished f rom chi ldren o lder 

than ten years old and needed added special  pro tect ion as a 

result  of  the ir  age. Simi lar ly the Act  provides ch i ldren between ten 

years old and fourteen years old wi th more protect ion than 

ch i ldren older than fourteen years old.   

 

No doubt underpinn ing these d ist inct ions in ter a l ia  are the 

di f ferent  developmenta l  s tages of chi ldren at  d if ferent  ages. 

Al though in the present matter the legislature has not  drawn a 

dis t inct ion between a f i f teen year o ld chi ld and a seven year o ld 

ch i ld,  i t  would f ly in  the face of  the rat ionale of the sa id 

dis t inct ions in  the Act ,  and indeed in the common law before the 

Act ,  not  to draw a dist inct ion between such chi ldren when 

assessing the gravi ty of  a rape and the need to  give protect ion to 

them against rapists .   

 

In my view where the vic t im is  seven years old,  there is no doubt 

that  rap ing her is “horrendous enough to just i fy the imposit ion of  

the maximum penalty. ” A reading of  the record reveals a young 
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gir l  in ef fect  devoid  of  any means, physical  or inte l lectua l ,  to 

protect hersel f  against  Appel lant .  Furthermore,  as e laborated on 

later in th is judgment,  her tender years also would compromise 

her abi l i ty to g ive meaningful evidence pert inent to the issue of  

long term damage to hersel f .  Accord ingly  I  am of  the view that  just  

as the Act  would provide her with  specia l added protect ion as 

opposed to  a  twelve year o ld  or a f i f teen year o ld,  so th is  court 

needs to give her and other chi ldren of  seven years old  special 

added protect ion. (Thus for example the present matter is 

d is t ingu ishable f rom the var ious matters discussed in Mudua 

supra where the vic t ims’ ages ranged f rom twelve years old to 

sixteen years old.)      

 

Added to th is  is the evidence that  Appel lant  is  a  58 year o ld man, 

o ld  enough to be the vict im’s grandfather,  was known to  the 

complainant  and in ef fect  lured her to h is house before forcib ly 

dragging her into his  house. Appel lant  a lso pers isted with his 

act ions notwi thstanding the compla inant ’s screams. He then 

cynical ly gave her money to buy her s i lence.     

 

In addi t ion to th is is Appel lant ’s previous convict ion in 2002 for 

at tempted rape. Th is has direct  bear ing on the responsib i l i ty of  

the court  going forward to protect  gi r ls  against  rapists such as 
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Appel lant .  The absence of  remorse is a lso indicat ive of  Appel lant 

having no ins ight into his reprehensib le conduct .  This suggests 

that  the chances of  the rehabi l i tat ion of  Appel lant  are remote and 

that  he always wi l l  be a threat  to gir ls .       

 

In the present matter,  a l though there is  no evidence of  physical 

in jur ies to the complainant,  the evidence of  the Social  Worker is 

c lear as regards the emot ional and psychological  ef fects on the 

complainant .  The rape by Appel lant has forever changed the l i fe 

of  the compla inant.  In  ef fect  she has been given a l i fe sentence by 

Appel lant .   

  

I  would  note that  as regards the need for courts to have regard to 

the consequences of  a  rape on a vic t im when i t  comes to 

sentencing,  I  am in respectfu l  agreement with the sent iments 

expressed by Satchwel l  J  in  the matter of  S v M 2007(2) SACLR  

60 (WLD),  more specif ical ly at  page 88 paragraph 98 through to 

paragraph 102. Inter a l ia  in  paragraphs 98 she sta ted: 

 

“As enjoined to do by the Supreme Court  of  Appeal  I  

have paid careful  regard to the ‘ impact ’  of  the rap es 

upon N. However,  I  have some concern that i t  is  not  

poss ible at  the t ime of and in the course of  a cr im inal 
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t r ia l  to ful ly ascertain the af ter- ef fects of  thes e 

exper iences.” 

 

The learned Judge cont inued at paragraph 99: 

 

“Furthermore,  the responses of  rape survivors  are s urely 

as complex and mult i  -  layered as are the individua ls who 

exper ience rape. We must therefore expect the 

mani festat ions of the impact of  rape to be var ied i n every 

respect.  Some responses wi l l  be publ ic ly displayed and 

others pr ivately endured.  Some rape survivors w i l l  

col lapse whi le others w i l l  brave ly soldier on.”    

 

And then f inal ly at  paragraph 101: 

 

“ I t  would seem that sentencing courts  are expected to 

view rape as ‘more serious’ where a rape survivor c annot 

s leep,  fears  men and sex,  is  unable to concentrate and 

cannot complete  school ,  or  has a career or re lat ion ships 

destroyed.  I f  th is  is  so,  then other rape survivor s  may 

quest ion why their  rapes are viewed as ‘ less ser iou s’ 

because they may have been for tunate or  pr ivi leged 

enough to receive professional  assistance, be endow ed 
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with di f ferent personal i t ies and psyches,  exhibi t  f ewer 

post- t raumatic ef fects,  and so on.   The Legis la ture  does 

not seem to have in tended the rapist  to be less mor al ly 

and legal ly blameworthy because the rape survivor  

appears to or  actual ly does survive,  or  cont inues l i fe 

w i th  less apparent t rauma.”    

 

The real i ty is  that  in the present matter only in 30 to  40 years t ime 

wi l l  the fu l l  emot ional  consequences of  the rape on the 

complainant  be known. I t  is profoundly unfa ir  on the vict im to give 

her rapist  any benef i t  because the court  does not  know now what 

the fu l l  long term consequences of  the rape wi l l  be on the seven 

year o ld vict im.  

 

In any event,  in th is  regard no matter what ev idence is led on 

possib le long term emot ional consequences,  such evidence 

inevi tab ly wi l l  invo lve speculat ion,  not  least  of  a l l  given that  the 

vict im was only seven years old  when she was raped. Such a 

young person would be unable adequately to d iscern and 

art iculate  the ind icators of  long term damage to her psyche.  

 

Furthermore,  i f  one has regard to the min imum sentencing 

provisions for the of fence of  rape,  they presuppose that  there wi l l  
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be devastat ing long term ef fects on the rape vic t im – which is 

clear ly one of  the reasons for the legislature prescr ib ing the 

maximum sentence. A court  must be careful  of  in ef fect 

undermining th is presupposit ion by in ef fect  p lac ing an onus on 

vict ims to show that  the rape wi l l  have devastat ing long term 

consequences on her.  I f  anything,  i t  should be the rapist who 

should  have to  lead evidence to  rebut  th is  presupposit ion in a 

part icular matter where the court  is t ry ing to decide whether or not 

substant ia l  and compel l ing circumstances exis t .  This would be 

part icularly important  in matters where the vict ims are as young 

as the vict im in the present matter,  especial ly g iven the inabi l i ty 

of  a seven year o ld chi ld to lay an adequate evident ia l foundat ion 

for speculat ion by an expert .   

 

In any event,  in the present matter I  am of  the view that  the 

evidence before the court  does not support  specula t ion in favour 

of  Appel lant  that  there wi l l  not  be far reaching adverse af fects on 

the vict im. 

 

I  a lso am mindful  of  the present community outrage concerning 

the high prevalence of  the cr ime of  rape wi th in our communi ty, 

part icularly the rape of  gi r l  chi ldren.   
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In a judgment of  th is d ivis ion in  2000, S v Van Wyk  2000(1) SACR 

45 (C) at  pages 46 – 47,  Davis J s tated: 

 

“Mr Bouwer,  who appeared on behal f  of  the State ,… ,  referred 

to the horr i f ic  stat is t ics w i th respect to  rape in this par t  of  the 

country,  namely the Western Cape. 

Incidence of  rape  

According to the s ta t is t ics presented by Mr Bouwer,  in  the 

last  s ix months of  1998 in the Western Metropole ,  B oland and 

South Cape, there were 2 783 reported rapes.  Of the se, 372 

occurred where the vic t im was under 12 years  o ld.  I n  the f i rst  

s ix months of 1999 there were 2535 reported rapes,  of  which 

340 involved vict ims under the age of  12.  Ms Fr iedm an, who 

test i f ied on behal f  of  the State,  and who is a c l in ical 

psychologis t w i th considerable experience in the ar ea of  rape 

counsel ing,  in formed the Court  that most rape couns el 

agencies consider that the stat is t ic  of  one reporte d rape to 

every 20 unreported rapes ref lects the present pict ure of  the 

sheer cancer of  rape which has ravaged South Afr ica .”  

  

In 2007 I  pres ided in the unreported matter of  The State v 

Mlandel i  Dayimani  (ECD) with Case No.:  CC12/2007 DATE: 26 

SEPTEMBER 2007. In my judgment I  included certa in rape 
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sta t ist ics (a l though the stat is t ics quoted are most ly f rom the 

Eastern Cape, i f  one has regard for example to the sta t ist ics in 

van Wyk  supra,  there is no reason to  be l ieve that  they d id not 

ref lect  the s i tuat ion in the rest  of  the country as wel l ) .  I  a lso made 

certa in observat ions which I  am of  the view are as re levant today 

as they were in 2007. The extract  begins a t  page 10 of  the 

judgment: 

 

“At  the request of  the Cour t  the evidence of  Senior  

Super intendent Krause from the Criminal Cr ime Infor mat ion 

Analys is Centre was placed before the Court .   

 

From this Court ’s  own experience of  presiding at ra pe tr ia ls I  

was of  the opinion that rape, not least of  a l l  the rape of  gi r ls,  

had become a problem in our community.   Superintend ent 

Krause’s  evidence conclusively revealed that th is  C ourt ’s 

opinion that rape had become a problem was a grave 

unders ta tement of  the s i tuat ion and that a more app ropr iate 

word would be a plague.   

 

I  w i l l  now highl ight some of th is evidence.  Betwee n 2001 and 

2006 there were 269 491 rape compla ints  submitted t o the 

South Afr ican Pol ice Services.   This is  an average o f about 54 
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000 per year.   This f igure represents only the case s where 

reports have actua l ly been made to the South Afr ica n Pol ice 

Services.   The nat iona l  percentage increase of  of f i c ia l  reports 

to the South Afr ican Pol ice Services from 2001 /  20 02 year to 

the 2005 /  2006 year was 1.2 %.  That is  c lose on t wo more 

al leged rapes per day in 2005/2006 than in  2001/200 2.    

 

More d isturb ing and indeed fr ightening for the comm unity and 

part icular ly for  the women of the Eastern Cape, and  might I  

add also for  a l l  the fa thers in  the Eastern Cape, w as that the 

increase in the same period in  the Eastern Cape was  32.6 % as 

compared to the national  increase of  1.2 %.   

 

I  now turn to the Eastern Cape, more part icular ly t he 

Grahamstown Pol ic ing area.   The Grahamstown Pol ic in g area 

does not inc lude the two biggest centres,  populat io n w ise,  in 

the Eastern Cape, namely the Nelson Mandela Metropo le and 

the East London/Mdantsane/KWT/Zweli tsha area.  The 

Grahamstown Pol ic ing area cons ists of  Grahamstown a nd a 

number of  surrounding towns.  

 

In this Grahamstown Pol ic ing area dur ing the period  January 

2005 to June 2007 there were 1 277 reports of  rape.    That is  
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approaching two such reports a day on average.  Of  these 308 

involved gir ls  younger than 15,  near ly a quarter  of  the overal l  

f igure for the Grahamstown Pol ic ing area.   Of these  308, 182 

were gi r ls  between 11 and 15.   72 were gi r ls  betwee n 6 and 10 

and 54 were gi r ls younger than 5.    

 

Thus on average about every th i rd  day dur ing the pa st 2 and a 

hal f  years  in  the Grahamstown Pol ic ing area there h as been a 

report  to the South Afr ican Pol ice Services of the rape of  a 

gi r l  15 and younger.   Another f r ightening conclusio n is that on 

average every about 16 days in this per iod there ha s been 

such a rape report  involving a gi r l  of  5 years  and younger.    

 

And here i t  must be emphasised that these f igures o nly 

represent matters which were in fac t  reported to th e South 

Afr ican Pol ice Services.   I  accept that there would  be a cer tain 

l ie factor  in these stat is t ics but have no doubt th at such l ie 

factor  would be outweighed by the many matters of  r ape which 

never are reported.    

 

In th is regard a truly f r ightening piece of  evidenc e g iven by 

Super intendent Krause was that in 2005 /  2006 in th e Eastern 

Cape only 36 % of these reported matters reached th e Courts 
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and of those there was only a convict ion rate of  5. 9 %.  These 

f igures were even worse for the period January thro ugh to 

June 2007 in that only just  over 28 % of these matt ers came to 

Court  and there was only a 3.6 % convict ion rate.    

 

Given such stat is t ics,  i t  is  easy to see why some w omen 

would not want to put themselves through the ordeal  of 

report ing their  rape and the ensuing tr ia l .    

 

I  have an aversion for  adjectives and exaggerat ion,  but in the 

l ight  of  the stat is t ics h ighl ighted above I  can w i t hout fear of  

contradic t ion s tate that our  Province and indeed ou r Countr y 

faces an evi l  of  g igant ic proport ions especial ly wh en i t  comes 

to the barbar ic dehumanisation and brutal isat ion of  gi r l  

chi ldren by means of  rape.   

 

Chi ldren and in the present case part icular ly gi r ls ,  are one of 

the few groups of ind ividuals  targeted specif ical ly  for  

protect ion in the Bi l l  of  Rights.   In assuming of f i ce as a Judge 

I  have taken an oath to  uphold this Bi l l  o f Rights.   I  thus have 

an obl igat ion before God to protect a l l  g i r ls  in th is country 

and to p lay my ro le  in making sure they are safe.     
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Furthermore,  i f  the courts are not seen by the comm unity to  

be saying so far and no further  as regards rape, pa r t icular ly 

the rape of  young gir ls ,  the Rule of  Law i tsel f  w i l l  be brought 

into jeopardy as in such a scenar io outraged commun it ies w i l l  

be tempted to take the law into their  own hands.   

 

This obviously is  not to say that at  the end of  the  day the 

various considerat ions appl icable to sentencing mus t not be 

balanced before a  f ina l  decis ion is  taken about an appropr iate 

sentence.”   

 

Tragical ly very l i t t le seems to have changed s ince 2000 and 2007 

when i t  comes to rape,  especial ly the rape of  gir l  chi ldren.  For 

example on the same day as th is  appeal was or iginal ly set  down 

for,  I  am aware of  at least one other appeal in th is court  which 

dealt  wi th the rape of  a s ix year o ld chi ld (Andre Lewis  and The 

State  wi th case number A37/2013 – in that  matter there was 

penetrat ion of  the vagina by means of  the rapist ’s f inger and a 

sentence of  l i fe imprisonment was conf irmed by Dlodlo J and 

Mantame J).  Var ious current  publ icat ions are a lso replete  with 

references to the scourge.     

 

In th is respect Majiedt  JA states in Mudau  supra  
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“[14] Our country is plainly facing a crisis of epi demic proportions in 

respect of rape, particularly of young children. Th e rape statistics induce a 

sense of shock and disbelief. The concomitant viole nce in many rape 

incidents engenders resentment, anger and outrage. Government has 

introduced various programmes to stem the tide, but  the sexual abuse of 

particularly women and children continue unabated. In S v RO, I referred to 

this extremely worrying social malaise, to the late st statistics at that time in 

respect of the sexual abuse of children and also to  the disturbingly 

increasing phenomenon of sexual abuse within a fami ly context. 1 If 

anything, the picture looks even gloomier now, thre e years down the line.” 

 

Consequent ly in the sentences imposed on the rapists of  gir l  

ch i ldren,  especia l ly those as young as the complainant  in the 

present matter,  I  am of  the view that  the courts of  this  land must 

send out  a c lear message that  such heinous cr imes wi l l  not  be 

to lerated.   

 

No doubt some wi l l  argue that  a l l  these stat ist ics prove is that 

long sentences are not  help ing the si tuat ion.  This might  be so, 

but,  as a lready a l luded to ,  in  assessing an appropriate sentence 

for such cr imes there must be no compromise in the need to 

impose sentences which would help  protect  fu ture possib le vict ims 
                                            
1 S v RO 2010 (2) SACR 248 (SCA) para 1. 
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against  the ja i led rapist ,  in th is case Appel lant .  Thus part  of  the 

process of  “ individual is ing” the sentence in the present matter is 

to look at  the future threat  Appel lant  might  pose to other young 

gir ls .  

 

In th is  regard in the matter of  S v Swart  2004 (2) SACR 370 at 

[12]  Nugent JA stated: 

 

“ In  our law re tr ibut ion and deterrence are proper p urposes of  

punishment and they must be accorded due weight in any 

sentence that is  imposed. Each of  the elements of  p unishment 

is  not required to be accorded equal  weight,  but in s tead 

proper weight must be accorded to each according to  the 

c i rcumstances.  Ser ious cr imes wi l l  usual ly require that 

retr ibut ion and deterrence should come to the fore and that 

the rehabi l i ta t ion of  the of fender w i l l  consequent l y play a 

re lat ive ly smal ler  role .” 

 

Thus I  am of  the view that  when i t  comes to sentencing rapists, 

especial ly of  ch i ldren as young as seven years old,  i t  cannot be 

“business as usual”  and the protect ion of  possible  future vict ims 

must be centra l  to  any decision on an appropr iate  sentence. As 

already al luded to ,  in th is decision the remorse or absence of  
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remorse in the rapist  is  cr i t ical .   

 

I  must  emphasize that in the present matter i t  weighs part icularly 

heavi ly with  me that  there was not a  shred of  remorse or insight  

by Appel lant  as regards his  monstrous t reatment of  the vict im. In 

ef fect  he forc ib ly used the complainant ’s mouth to masturbate and 

then cynical ly d ismissed her.  To him th is seven year o ld gir l ,  no 

doubt f i l led with  the dreams of  future wonders in her l i fe,  was no 

more than a th ing which he could  use to sat isfy h imself .  In that 

moment he changed her l i fe for ever.  

 

The fa i lure by Appel lant  in any way to grasp the evi l  of  what he 

has done, mi l i ta tes against  the possibi l i ty of  h is  fu ture 

rehabi l i ta t ion. I  am mindful  of  there being d if ferent  reasons for an 

accused to deny a cr ime and that  such denia l  does not  necessar i ly 

of  i tse lf  indicate no remorse whatsoever.  However  for me to  f ind 

that  there might  be some remorse in the present matter I  need to 

have regard to Ponnan JA’s words at  paragraph [13]  in  S v 

Matyi tyi  supra :  

 

“ In  order for  the remorse to be a va l id considerat i on,  the 

peni tence must be s incere and the accused must take  the 

court  fu l ly into h is or  her conf idence. Unt i l  and u nless that 
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happens,  the genuineness of  the contr i t ion al leged to exist  

cannot be determined. After a l l ,  before a court  can  f ind that an 

accused person is genuinely remorseful ,  i t  needs to  have a 

proper apprecia t ion of,  inter al ia :  what mot ivated the accused 

to commit the deed; what has s ince provoked his or  her 

change of heart ;  and whether he or she does indeed have a 

true appreciat ion of  the consequences of  those act i ons.”   

 

In the present matter Appel lant meets none of  these requirements. 

 

As al ready stated, h is previous convict ion for at tempted rape also 

is  a  s igni f icant  factor to be taken into  considerat ion when making 

a decision about whether or not there are substant ia l  and 

compel l ing factors present just i fy ing a lesser sentence than l i fe 

imprisonment.  As al luded to  above, h is  previous convict ion further 

ca l ls into quest ion the possibi l i ty of  Appel lant ’s rehabi l i tat ion.      

 

Simply sta ted,  on the evidence before me I  am not  prepared to 

r isk al lowing Appel lant  back in to a community where he has 

access to young gir ls .  Centra l  to my oath as a judge, and as the 

upper guard ian of  ch i ldren,  is that  I  must do whatever I  can do to 

give content  to  sect ion 28 of  the Bi l l  of  Rights. 
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I  am mindful  of  the dangers of  lapsing into speculat ion, 

succumbing to the temptat ion of  mere ly want ing to exact  revenge 

and imposing the court ’s  subject ive considerat ions on a 

sentencing decis ion.  As Maj iedt  JA warns in  Mudau  supra:    

 

“[13] …. It is equally important to remind ourselve s that sentencing should 

always be considered and passed dispassionately, ob jectively and upon a 

careful consideration of all relevant factors. Publ ic sentiment cannot be 

ignored, but it can never be permitted to displace the careful judgment and 

fine balancing that is involved at arriving at an a ppropriate sentence. ” 

 

In th is regard I  make the fo l lowing observat ions.   

 

Firs t ly,  as a lready al luded to,  given the large number of  decisions 

on the issue,  i t  is c lear that  our courts f ind the sentencing of  

rapists a part icular ly vexing balancing act .  The present matter is 

no d if ferent . 

 

Secondly,  when i t  comes to sentencing for rape,  part icularly the 

rape of  chi ldren as young as seven years old, protect ion of  

possib le future vic t ims against the actua l rapist  must be a 

signi f icant  considerat ion.  As I  a l ready have stated,  remorse and 

ins ight  into the nature of  h is cr ime by the rapist  should be an 
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important  considerat ion in  th is regard.    

 

Third ly,  in such matters a measure of  sub ject ivi ty when i t  comes 

to sentencing is  inevi table.  As Mara is JA stated in paragraph [25] 

at  page 481 of  Malgas  supra       

 

“A.  Section 51 has l imi ted but not e l iminated the c ourts ’  

d iscretion in imposing sentence… .”  

 

Furthermore,  Mara is JA’s previously quoted words at  paragraph 

[22]  of  Malgas  supra that  “The greater  the sense of unease a 

court  feels about the imposi t ion of  a prescribed se ntence, the 

greater  i ts  anx iety w i l l  be that i t  may be perpetra t ing an 

in just ice.”  involves a measure of  sub ject iv i ty.  

 

In th is  respect  I  am deeply aware of  the fact  that  I  am a man and 

thus by def in i t ion unable fu l ly to  p lace myself  in the shoes of  the 

vict im, who in  th is case is a gir l ,  and indeed in most cases,  are 

women and gi r ls.  I  a lso am aware that  unl ike the t r ia l  court  I  d id 

not exper ience the vict im and perpetra tor giving the ir  test imony.   

 

This  leads me to my f ina l  observat ion which deals with subject ivi ty 

and speculat ion.  As I  have considered the nature of  the cr ime in 
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the present matter and i ts  ef fect  on the vic t im, i t  has become c lear 

to me that  a measure of  speculat ion is inevi tab le,  no matter what 

decision one arr ives at .   

 

Thus for example, is  oral  rape less repuls ive to a woman than 

vagina l  or anal rape? To a woman is vi rg in i ty merely a  matter of  

whether or not  her hymen has been  penetra ted? Does i t  make any 

di f ference to  a woman if  there was actual e jaculat ion or not? ( In 

any event,  as regards the lat ter,  in the present matter where there 

is  no evidence of  e jacu lat ion,  i t  needs to be asked whether a 

seven year o ld gir l  who has an adult ’s penis in her mouth and who 

is  screaming at  the t ime, would know whether or not  there has 

been ejacula t ion.)  

 

I t  is  when I  apply my mind to such quest ions that  the th inking 

underlying the approach of  Satchwel l  J makes most sense. Her 

approach reduces the ro le speculat ion and subject ivi ty wi l l  p lay in  

such matters.  Furthermore for example i f  I  mere ly accept that  the 

legisla ture draws no dist inct ion between vaginal,  anal and oral 

rape and that  only penetrat ion,  and not  e jaculat ion as wel l ,  is  

required to  const itu te rape,  speculat ion and subject ivi ty can be 

further reduced. There is a  real  danger that  judges as men or 

women, wives and husbands, mothers and fathers,  products of  
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di f ferent  cul tura l  upbr ingings et a l  wi t t ing ly or unwit t ingly unduly 

impose the ir  wor ldview when arr iving at  a sentence on such a 

deeply personal issue as rape.    

 

Thus whi le the ideal is  “ to remind ourselves that sentencing should 

always be considered and passed dispassionately, ob jectively and upon a 

careful consideration of all relevant factors .”, the reality is that judges are not 

blank canvasses when it comes to sentencing. It is for this reason that I am of the 

view that when it comes to rape, especially of children as young as seven years 

old, it is important for a court as far as possible to adopt an approach which best 

ensures “…Predictable  outcomes, not outcomes based on the 

whim of an ind ividual  jud ic ia l  of f icer , . . . . ” (S v PB  supra ) .             

 

Thus even i f  for whatever reason I  was at  large to consider 

sentencing af resh,  given that  the start ing point  for the present 

of fence is l i fe imprisonment and that  “ In short ,  the Legis lature 

aimed at ensur ing a severe,  standardised,  and consi stent 

response from the courts to the commission of  such cr imes 

unless there were,  and could be seen to be,  t ruly c onvincing 

reasons for  a di f ferent response.”(Malgas supra) ,  I  am 

unpersuaded that there are any substant ia l  and compel l ing 

reasons present in th is matter which  permit  me not  to impose l i fe 

imprisonment. 
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I  might  add that even i f  I  was not  faced with a min imum 

sentencing provis ion,  in the present matter exerc ising my 

discret ion I  would also have imposed the maximum sentence on 

Appel lant .   

 

Accordingly I  would  d ismiss the appeal,  and conf irm the sentence 

of  l i fe imprisonment. 
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