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IN THE HIGH COURT OF SOUTH AFRICA 

(WESTERN CAPE HIGH COURT, CAPE TOWN) 

 

CASE NUMBER:          A502/2012 

DATE:            8 NOVEMBER 2013 5 

In the matter between:  

D M                             Appel lant 

and 

THE STATE                              Respondent 

 10 

J U D G M E N T 

 

BOQWANA, AJ :  

 

The appel lant  was charged with rape in contravent ion of  15 

Sect ion 3 of  the Criminal  Law (Sexual Offences and Related 

Matters)  Amendment Act  32 of  2007.  He appeared before the 

Wynberg Regional Court  and pleaded not gui l ty to the charge.  

On 6 December 2010 he was convicted of  rape and sentenced 

to 10 years d irect  imprisonment.  On 25 May 2011 the 20 

magistrate  granted him leave to appeal against  h is convict ion 

only.    

 

The events g iving r ise to the convict ion occurred on the night 

of  24 November 2008.  The appel lant  vis i ted the complainant 25 
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at  her p lace in Gugulethu.   The house where she l ived 

belonged to the appel lant .   I t  is  common cause that  the two 

had once had a re lat ionship and l ived together.   They were 

however l iv ing separately during November 2008.  According 

to the complainant she had terminated the re lat ionship whi lst  5 

the appel lant  maintained that  she was st i l l  h is g ir l f r iend.  The 

complainant test i f ied that  she had a boyf r iend by the name of  

Disco.   She test i f ied further th at on the evening of  24 

November 2008 she went to fetch her 13 year o ld daughter 

f rom her neighbour’s house.  On her return she found the 10 

appel lant  in her house.  The appel lant  requested 

accommodat ion f rom her  unt i l  18 December 2008.  She 

prepared her daughter and took her to her neighbour’s house 

to s leep over there again as she was expect ing her boyf r iend 

to vis i t  her that  n ight .    15 

 

I t  is  common cause that  Disco knocked on the complainant ’s 

window and the appel lant  went to check who i t  was.  Upon his 

return,  the appel lant  conf ronted the complainant about the man 

that was knocking on the window.  He cl imbed on top of  her 20 

whi le she was si t t ing on her bed and choked her result ing in 

her losing consciousness for a few minutes.   The complainant 

test i f ied that  when she woke up f rom her unconscious state 

she asked for water.   The appel lant refused to g ive her water  

but  instead ur inated on her.   The appel lant  then undressed her 25 
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and proceeded to rape her  te l l ing her that he ‘wanted to rape 

her before he ki l led her ’ .   She cr ied but could not scream as 

the appel lant  kept her mouth closed with h is hand.   The 

appel lant  then stopped and fe l l  asleep next  to her.    

 5 

The appel lant  test i f ied on the other hand that  he choked the 

complainant because she grabbed his penis  which was in jured 

as a result  of  an infect ion .   He test i f ied that  he did not  have 

sex with the complainant because he could not  get  an erect ion 

due to a medical  condit ion that  he had.  According to h im it  10 

was impossib le for h im to have raped the complainant.   Th e 

complainant however test i f ied that  she saw that the appel lant 

had an erect ion and that  he penetrated her.   There were no 

other witnesses who saw what happened.  The complainant ’s 

brother was in another room but too drunk to not ice or hear 15 

what was happen ing.  The complainant reported the incident to 

her daughter and brother the fo l lowing morning.   The daughter 

conf i rmed what was reported to her and test i f ied further that 

when she arr ived her mother was crying and had swol len eyes.  

She also stated further  that  she saw the appel lant  on top of  20 

her mother when she arr ived f rom the neighbour’s house in the 

morning.   This part  of  her test imony di f fered f rom her mother’s, 

who test i f ied that the appel lant  was not there when the chi ld 

and her brother arr ived.   

 25 
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The complainant was examined by Dr Chunga who found 

swel l ing around the r ight eye, bruis ing on the lef t  upper neck 

and abrasion on the lower l ip .  He found no in jur ies on the 

genita l ia but  test i f ied that  that  was not unusual in rape cases.  

He also not iced a yel low discharge on the vagina f rom which 5 

certa in organisms were found.   

 

The appel lant  cal led Dr Johnson who had treated him at 

Pol lsmoor to test i fy on his behalf  regarding sexual ly 

t ransmitted infect ions  (“STI ”) ,  he had suf fered f rom and in 10 

part icular about h is a l leged erect i le dysfunct ion.   Dr Johnson 

test i f ied that  the appel lant  suf fered f rom HIV and conf i rmed 

that  she had treated the appel lant  for gonorrhoea and other 

STIs but  test i f ied that  the appel lant  never reported erect i le 

dysfunct ions to her.   She test i f ied that  STIs do not cause 15 

erect i le dysfunct ion.    

 

In a nutshel l ,  the magistrate found that  the tota l i ty of  evidence 

pointed to the appel lant ’s gui l t .   He was sat isf ied with the 

complainant ’s test imony and was impressed with her as a 20 

witness.   He acknowledged that  there were discrepancies 

between the complainant ’s evidence and the f i rst  report  and 

was aware of  the dangers of  accept ing the chi ld ’s evidence  

and acted with caut ion when deal ing with her evidence .  He 

however found that  the chi ld con f i rmed the report  about what 25 
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happened the previous night .   The magistrate  a lso found that 

there were no inherent improbabi l i t ies in the complainant ’s 

version.   He re jected the appel lant ’s version as not  being 

reasonably possibly t rue having analysed i ts st rengths and 

weaknesses.   5 

 

The grounds of  appeal set  out on behalf  of  the appel lant  are 

the fo l lowing:  there are inconsistencies between the f i rst 

report  and complainant ’s evidence ;  the complainant ’s evidence 

as a single witness should have been evaluated with more 10 

caut ion before i t  could be accepted as being re l iable and 

trustworthy;  and the f inding on credibi l i ty was not supported by 

evidence; and the magistrate misdirected himself  by fa i l ing to 

cr i t ical ly evaluate the complainant ’s evidence.   

 15 

The state ’s  case was largely based on the evidence of  a s ingle 

witness,  the complainant.   Section 208 of  the Criminal 

Procedure Act 51 of  1977 provides that  “an accused may be 

convicted of  any of fence on the single evidence of  any 

competent witness ” .   A court is therefore ent i t led to convict  on 20 

the evidence of  a s ingle witness i f  i t  is  sat isf ied , beyond 

reasonable doubt , that  such evidence is t rue notwithstanding 

that the witness is in some respects an unsat isfactory witness.  

See R v Abdurham 1954 (3) SA 163 (NPD) at 165E.  In other 

words,  the evidence of  a s ingle witness has to be sat isfactory 25 
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but  not  necessari ly perfect.    

 

The evidence of  a s ingle witness is  subject to the caut ionary 

ru le.   This means that  the t r ia l  court  must warn i tself  against 

the dangers inherent in convict ing on the uncorroborated 5 

evidence of  a s ingle witness.   (R v Mokoena 1932 OPD 79. )   

The utmost care which a judic ia l  of f icer should adopt was 

stated in S v Sauls and Another  1981 (3) SA 172 (A) at 180E  

as fo l lows:  

 10 

“There is no ru le of  thumb test or formula to 

apply when i t  comes to a considerat ion of 

credib i l i ty of  a s ingle witness.   The tr ia l  judge wi l l  

weigh his evidence, wi l l  consider i ts meri ts and 

demeri ts and having done so wi l l  decide whether 15 

i t  is  t rustworthy and whether,  despite t he fact  that 

there are shortcomings or defects or 

contradict ions in h is test imony, he is sat isf ied 

that  the t ruth has been to ld ” .  

 20 

The court  held further that  in evaluat ing evidence of  a s ingle 

witness the t r ia l  court  should sat isfy i tsel f  that  the t ruth h ad 

been to ld and the exercise of  caut ion must not  be al lowed to 

d isplace the exercise of  common sense .  (at 180 F-G) 

 25 
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The complainant ’s evidence must be tested against  that 

background.  The complainant in th is case was found to be a 

sat isfactory witness in a l l  mater ia l  respects.   Her account of  

the events of  the evening of  24 November 2008 was clear and 

made more sense than that  of  the appel lant .   Her version was 5 

in mater ia l  respects supported by al l  the witnesses who 

test i f ied including the appel lant ’s witn ess.  The appel lant ’s 

version on the other hand was found to be unreasonable and 

improbable.   

 10 

In my view, the magistrate was correct  in h is assessment of  

the evidence.  The tota l i ty of  the evidence clear ly pointed to 

the occurrence of  the rape.  In the f i rst  instance, most of  the 

facts are common cause.  I t  is  common cause that  the pa rt ies 

s lept  on the same bed that  n ight  and the appel lant  sat  on top 15 

of  the complainant strangl ing her.   The complainant ’s version,  

that  they were no longer in a re lat ionship i s the most probable 

version in that  i t  is  supported by a number of  factors , which 

are that  the part ies were not l iving together for months ,  the 

appel lant  was chased away f rom their  “common property ”  by 20 

the community members due to h is abusive behaviour tow ards 

the complainant ,  and the complainant  had sent her daughter to 

the neighbours  to s leep over  because she had a boyf r iend.  

The appel lant ’s version that  the complainant was his gir l f r iend  

was highly improbable .   I t  fo l lows f rom the evidence at  hand 25 
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that  the appel lant  had no permission to s leep on the 

complainant ’s bed that  night  let  a lone having sex with her.    

 

His act ions of  choking and raping the complainant were clear ly 

mot ivated by jealousy.   He assaulted the complainant because 5 

he was unhappy with D isco’s vis i t .   He choked her so he could 

subdue and rape her.   The loss of  consciousness, vis ib le  

bruises on the eye and the in jury on the complainant ’s neck 

indicated the amount of  force that  was used against  her.   The 

amount of  force used is not  consiste nt  with h is version that  he 10 

acted in self  defence.  

 

In any case, h is version of  self  defence consists of  mater ia l 

d iscrepancies.   The version put to the complainant by his legal 

representat ive during cross -examinat ion of  the complainant 15 

was that  she touched his pr ivate parts when he did not  want to 

be touched that evening  as he was not wel l ,  g iving  an 

impression that  she touched him because she wanted his 

“attent ion ” .   In his test imony however he stated that  the 

complainant grabbed his penis because she was  angry at  h im 20 

pul l ing the blanket.   

 

His version that he could not  get  an erect ion was also 

discredited by both the complainant and the appel lant ’s own 

witness,  Dr Johnson.  The complainant test i f ied that  she saw 25 
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the appel lant ’s erect  penis and he penetrat ed her vagina.   Dr 

Johnson test i f ied that  she t reated the appel lant  for g onorrhoea 

and STI.   The ai lments the appel lant  was t reated for  and the 

existence of  HIV did not resul t  in  erect i le dysfunct ion.  

According to Dr Johnson erect i le dysfunct ion i tself  d i f fered in 5 

severi ty and a person with that  condit ion could st i l l  maintain 

an erect ion.   I f  one looks at  the events of  that  n ight  and Dr 

Johnson’s opin ion,  i t  was highly probable that  the appel lant 

had an erect ion that  n ight .    

 10 

Turning to the discrepancies between the f i rst  report  and the 

complainant ’s evidence.  I f  one has regard to the reasoning of  

the magistrate,  i t  becomes clear that  he was aware  of  the 

dangers of accept ing evidence of  a chi ld.   The chi ld ’s 

test imony that she saw the appel lant  on top of  her mother 15 

when she arr ived in the morning was clear ly inconsistent  with 

the complainant ’s evidence and th is  could be due to the 

begui l ing nature of  a chi ld to convince hersel f  of  the t ruth.  

This d iscrepancy was  however not  mater ia l  as i t  d id not  go to 

the heart  of  the case.  The chi ld however conf i rmed the report 20 

given by her mother about what had occurred the previous 

night.   Even if  the chi ld ’s evidence were to be disregarded, I  

am persuaded that  the complainant ’s evidence  as a s ingle 

witness,  coupled with the facts that are  common cause and Dr 

Johnson and Chunga ’s  evidence  were cumulat ively compel l ing 25 
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in sustain ing a convict ion  of  rape.   

 

As regards lack of  in jur ies to the complainant ’s genita ls,  the  

legal  posi t ion is now tr i te that  the absence of  in ju r ies on the 

genita l ia of  the complainant does not exclude the possib i l i ty of  5 

rape.  That fact  was conf i rmed by Dr Chunga, who examined 

the complainant.    

 

The possib le motive suggested by the appel lant  that  the 

complainant la id charges against  h im because she wanted to 10 

keep his house does not hold as the complainant ’s  evidence 

showed that  she  was not interested in keeping the house for 

herself .    

 

In l ight  of  the above , I  am sat isf ied with the f indings of  the 15 

magistrate.   There was no misdirect ion on his pa rt .   He 

weighed the merits and the demeri ts of  both cases  of  the 

appel lant  and the state,  and analysed the strengths and the 

weaknesses of  both versions.  Taking a hol ist ic view of  the 

evidence on record,  he was , in my view, fu l ly just i f ied in 20 

f inding the appel lant  gui l ty of  rape.  The appeal against  the 

convict ion is accordingly without meri t  and stands to be 

dismissed.   

 

In conclusion,  I  must remark about the gruesome at tack that 25 
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the appel lant  d irected at  the  complainant.   The act ions of  the 

appel lant  towards the complainant were appal l ing,  demeaning 

and disgraceful .   The appel lant d id not  only rape the 

complainant,  but  he choked and assaulted her to the point  of  

losing consciousness.   He treated her in the most inhumane 5 

manner by ur inat ing on her.  Had sh e not turned her face 

away, he would have ur inated in her mouth.  Dr Chunga found 

that  the complainant had a yel lowish discharge in her vagina.  

This could have possib ly been transmit ted by the appel lant  to 

her as he had also complained of  a yel low dischar ge to Dr 10 

Johnson.  Furthermore the appel lant  could have infected the 

complainant with HIV.  In these circumstances ,  the magistrate 

was correct  in f inding the appel lant  gui l ty of  rape and I  f ind no 

grounds to d isturb his f indings.    

 15 

In the result ,  I  propose the fo l lowing order:  

 

THE APPEAL AGAINST CONVICTION IS DISMISSED AND 

THE CONVICTION AND SENTENCE IMPOSED BY THE 

MAGISTRATE IS CONFIRMED.   20 
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                                         ___________________________ 5 

BOQWANA, AJ  

 

I  agree,  and i t  is  so ordered. 

 

 10 

___________________________ 

TRAVERSO, DJP 

 


