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Case number:          24939/2009 

In the matter between: 
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10 and 
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Case Number:          25876/2009 

In the matter between: 

SWD RUGBYVOETBALUNIE     1s t  Appl icant 

DANIEL LODEVICUS CRONJE    2n d  Appl icant 

5 and 

MOGAMAT FARIED STEMMET        1s t  Respondent 

JOHN NORTJE          2n d  Respondent  

EDWARD JACKSON         3 r d  Respondent  

WILLEM SMALL                        4 t h  Respondent 

SOUTH AFRICAN RUGBY UNION      5 t h  Respondent  10 

 

- - - - - - - - - - - - - - - - -- - - - - - - - - - - - - - -  

 

Case Number:                   24939/2009(A) 

15 In die saak tussen: 

EAGLES RUGBY (EDMS) BEPERK        Appl icant 

and 

MOGAMAT FARIED STEMMET       1S T Respondent  

JOHN NORTJE          2n d  Respondent  

EDWARD JACKSON         3 r d  Respondent  20 

WILLEM SMALL          4 t h  Respondent  

SOUTH AFRICAN RUGBY UNION      5 t h  Respondent  

 

- - - - - - - - - - - - - -- - - - - - - - - - -- - - - - - - -  
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Case Number:            1900/2010 

In the matter between: 

DANIEL LODEVICUS CRONJE         Appl icant 

and 

MOGAMAT FARIED STEMMET        1s t  Respondent 5 

JOHN NORTJE          2n d  Respondent  

EDWARD JACKSON         3 r d  Respondent  

WILLEM SMALL                 4 t h  Respondent 

SOUTH AFRICAN RUGBY UNION      5 t h  Respondent  

10  

J U D G M E N T 

 

LE GRANGE, J:  

 

The South Western Distr ict  Rugby Footbal l  Union, also known 

as SWD, is a voluntary associat ion,  and governed by a 

const i tut ion.   As a resul t  of  a dispute amongst i ts members,  

the execut ive commit tee, of  which Mr D L Cronje (Cronje) was 

elected the president was voted out before the expiry of  h is  

term of  of f ice.   This resul ted in the present appl icat ions, 

launched by the respect ive part ies in th is div is ion.  Two ru les 

nis i  were issued, cover ing the same subject  matter,  at  d i f ferent  

dates.   The f i rst  by 

15 

20 

Davis J and the second by Desai,  J.   This 

is a return date of  the rules issued. 

25  
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The factual  matr ix underpinning al l  these appl icat ions are 

largely not in dispute.   Br ief ly stated, the facts are the 

fo l lowing.  In October 2009 f ive rugby club members of  SWD 

requested a special  general  meet ing in terms of  Clause 9.3.1 

of  the const i tut ion,  to consider  passing a mot ion of  no 

conf idence against  the fol lowing of f ice bearers of  the club,  

namely the president,  Cronje,  the senior v ice-president,  the 

junior v ice-president,  the president ’s c lub representat ives,  the 

premier c lub’s representat ives and that they stand down 

immediately f rom their  posi t ions.   Furthermore, a vote that  

Messrs Baartman, Bruiners and Braaff  be nominated for 

appointment as president ,  senior  v ice-president and junior 

v ice-president respect ively,  whose terms of  of f ice wi l l  be for  

an inter im per iod unt i l  the next annual  general  meet ing to be 

held in November 2010 when the term of  of f ice of  those 

persons removed, would expire.  

 

A special  annual  general  meet ing was convened on 21 

November 2009.  At  the meet ing a mot ion of  no conf idence 

was passed and the presidency and six members of  the 

execut ive commit tee were removed from their  posi t ions.  Cronje 

was not present at  the special  meet ing and a new presidency 

was elected.  I t  was also resolved at  the meet ing to hold over 

the elect ion of  the other s ix members of  the execut ive 

commit tee unt i l  the annual  general  meet ing,  which was 
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5 

scheduled to take place on 28 November 2009. 

 

On 27 November 2009, SWD and Cronje,  in his capaci ty as 

serving president  of  SWD and in his personal  capaci ty,  

launched an urgent appl icat ion in th is court ,  seeking inter im 

rel ief  against  the new elected presidency.   This is the f i rst  

appl icat ion.   Davis,  J,  on the same day, granted the inter im 

rel ief  sought wi th the return dates in the fol lowing terms: 

 

10 

15 

20 

25 

“The dec is ions taken at  the specia l  genera l  meet ing on 

21 November 2009,  in  terms whereof  the pres idency 

and the members  of  the execut ive commit tee were 

removed f rom of f ice and rep laced by Mr Baar tman, 

Bru iners and Braaf f  as an in ter im pres idency,  were 

dec lared inva l id  and set  as ide.   Mr  Baar tman,  Bru iners 

and Braaf f  were prohib i ted f rom represent ing to  any 

person that  they served as the pres idency or  execut ive 

commit tee of  SWD, or  that  they were e lected as such.”  

 

SWD then held their  annual  general  meet ing on 28 November 

2009.  At  that  meet ing the mot ion of  no conf idence was again 

tabled and voted on.  The mot ion was carr ied by 33 votes in 

favour and 19 votes against .   On Cronje’s version, the mot ion 

was carr ied by 32 votes in favour and 19 votes against .   

Nothing mater ia l ly  turns on this,  having regard to the 

fundamental  issues for considerat ion in th is case.  I t  appears 
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that Cronje then lef t  the meet ing.  

 

As a resul t  of  the interdict  in place against  the new 

presidency, i t  was decided by the meet ing to appoint  an 

inter im commit tee to run the af fa i rs of  SWD pending this  

Court ’s f inal  decis ion regarding the decis ions taken at  the 

special  general  meet ing on 21 November 2009.  Mr Mogamat 

Far ied Stemmet (Stemmet) was elected as inter im chairman.  

As a resul t  of  the t ime constraints,  the business of  the meet ing 

was adjourned.  On the next date,  a new execut ive commit tee 

of  SWD was voted in,  compris ing of  13 members.  Stemmet,  

John Nort je and Edward Jackson, were author ised to act  as 

the presidency in the inter im. 

 

SWD then launched an appl icat ion,  the second appl icat ion,  

seeking this Court ’s approval  of  the decis ions i t  took at  the 

annual general  meet ing held on 28 November and on 5 

December 2009.  SWD also sought certain inter im interdictory 

rel ief  against  Cronje.   A compet ing appl icat ion,  the third 

appl icat ion,  was then launched by  Cronje for  an order  to 

declare the decis ions taken at  the annual general  meet ing held 

in November and December 2009 to be inval id and to be set 

aside.   

Eagles Rugby (Pty) Limited, of  which Cronje is the managing 

director,  a lso launched an appl icat ion against  SWD and other 

/bw / . . .  



  JUDGMENT7
2 4 9 3 9 / 0 9  
 

5 
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respondents,  seeking cer tain rel ief ,  the fourth appl icat ion.   

This appl icat ion was, however,  on the day of  th is hear ing 

wi thdrawn by the appl icant and cost was tendered.   The f i f th 

appl icat ion in th is saga was launched by Cronje,  seeking 

essent ia l ly  for  an order declar ing that  the pending discipl inary 

proceedings or any decis ion taken against  h im by SWD, be 

inval id and set aside. 

 

The f i f th appl icat ion was,  however,  postponed by agreement,  

pending the outcome of the f i rst  three appl icat ions between the 

part ies.   The second and third appl icat ions were argued before 

Desai,  J  on an urgent bases on 11 December 2009.  On 14 

December 2009, Desai,  J  granted an order in favour of  SWD 

with the same return date as the f i rst  appl icat ion in the 

fo l lowing terms: 15 

20 

25 

 

“The dec is ions taken at  the AGM on 28 November 2009 

and 5 December 2009,  were dec lared to  have been 

va l id ly  and const i tu t ional ly  taken.   Cronje was 

in terd ic ted f rom represent ing to  any person that  he is  

the pres ident  o f  SWD.  Cronje was prohib i ted f rom 

represent ing to  anyone that  he had not  been removed 

f rom h is  pos i t ion as pres ident  o f  SWD.  Cronje was 

in terd ic ted f rom in ter fer ing in  the operat ional  ac t iv i t ies ,  

inc lud ing the personal  a f fa i rs  o f  SWD.  Cronje was 

in terd ic ted f rom in ter fer ing or  per forming any acts  wi th 
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regard to  SWD’s  bank accounts  and/or  f inances.   

Cronje was in terd ic ted f rom inst i tu t ing or  proceeding 

wi th  any legal  proceedings on behal f  of  SWD.”  

 

The issues for determinat ion are,  therefore,  f i rst ly whether the 

elect ion on 21 November 2009 of  Messrs Baartman, Bruiners 

and Braaff  as president,  senior v ice-president,  and junior v ice-

president  respect ively,  which was the f i rst  appl icat ion,  was 

const i tut ional ly val id and secondly,  whether the elect ion of  the 

new execut ive commit tee of  SWD, compris ing of  13 members,  

of  which Stemmet is the president,  that  wi l l  be the second and 

third appl icat ions,  were const i tut ional ly val id.  

 

The const i tut ion of  SWD provides that the president be elected 

at  an AGM for a term of  three years.   Clause 7.2 of  the 

const i tut ion reads as fo l lows: 

 

“7 .2  Pres ident  en Vise-Pres ident :  

7 .2 .1  ŉ  Pres ident  soos op d ie  a lgemene 

jaarvergader ing verk ies v i r  ŉ  termyn van 

d ie  jaar .  

7 .2 .2  Twee v ise-pres idente,  een as ŉ  sen ior  

v ise-pres ident  en een as jun ior  v ise-

pres ident ,  verk ies v i r  ŉ  termyn van dr ie 

jaar .  

7 .2 .3  Tensy daar  21 dae voor  d ie  datum van d ie 
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jaarvergader ing skr i f te l ik  van d ie  nuwe 

nominas ies deur  ŉ  geaf f i l ieerde k lub kennis  

gegee word,  word d ie  vor ige pres ident  en 

d ie  v ise-pres idente outomat ies herk ies.  

7 .2 .4  Die pres ident ,  o f  in  sy afwesigheid d ie 

senior  o f  d ie  jun ior  v ise-pres ident ,  in  

h ierd ie  orde,  t ree as voors i t ter  op by a l le  

vergader ings,  behalwe vergader ings van 

d ie  keurkomi tees,  ske idsregters  en skole-

komi tees.   In  d ie  a fwesigheid van beide d ie  

pres ident  en d ie  twee v ise-pres idente,  k ies 

d ie  vergader ing ŉ  voors i t ter  u i t  lede wat  

teenwoord ig is . ”  

 

Clause 9.1 of  the const i tut ion deals wi th the annual general  

meet ings and Clause 9.3 wi th the holding of  a special  annual  

general  meet ing.  The const i tut ion is,  however,  s i lent  

regarding members’  ent i t lement  to remove the execut ive 

commit tee or any member thereof,  pr ior  to the expiry of  i ts  

term of  of f ice.   The gravamen of Cronje is that SWD’s 

const i tut ion does not expressly provide for the removal of  the 

execut ive commit tee or presidency, before the expiry of  their  

term of  of f ice and that the elect ions held,  to achieve this 

purpose, were inval id.  

 

Counsel  for  Cronje,  Mr A C Oosthuizen SC, assisted by Mr D L 
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Van der Merwe, main content ions are f i rst ly the Baartman and 

Stemmet group (Baartman and Stemmet) in the f i rst  three 

appl icat ions fai led to make out a case for the inclusion of  a 

taci t  term in the const i tut ion that  ent i t les the members to vote 

out the execut ive commit tee before the expiry of  i ts term of 

of f ice.   Moreover,  the rel iance by Baartman and Stemmet on 

an impl ied term to sanct ion their  conduct in outvot ing the 

execut ive commit tee and Cronje as president,  is  misplaced.  

Mr 

5 

Oosthuizen also argued that  the dictum of Herbstein,  J in 

Cape Indian Congress v Transvaal  Indian Congress,  as 

reported in 

10 

Cape Indian Congress & Others v Transvaal  Indian 

Congress 1948(2) SA 595 AD, should not be fol lowed as the 

facts in casu  are c lear ly dis t inguishable and the law of  agency 

as appl ied,  quest ionable.  

15  

Counsel  for  Baartman and Stemmet,  Mr A La Grange SC, 

assisted by Mr G El l io t t ,  argued that a commit tee of  a 

voluntary associat ion does not have an indefeasible r ight  of  

cont inui ty of  of f ice for the per iod for  which i t  had been elected.  

Mr La Grange rel ied on the dictum of Cape Indian Congress 

case and 

20 

Jonker v Ackerman & Andere 1979(3) SA 575 (O),  as 

legal  bases for his proposi t ion.  He also contended that i t  is  

untenable,  in the absence of  an express term, where the 

major i ty members of  a voluntary associat ion have lost  

conf idence in the execut ive commit tee in the per iod for which 25 

/bw / . . .  



  JUDGMENT11
2 4 9 3 9 / 0 9  
 

5 

10 

they have been elected, to have no opt ion but to wai t  for  the 

term of  the of f ice to expire before vot ing them out.   According 

to him, i t  is  an impl ied term that in such circumstances, the 

commit tee of  a voluntary associat ion does not have an 

indefeasible r ight  of  cont inui ty of  of f ice for  the per iod for which 

i t  has been elected.   

 

I t  is  wel l  accepted in our law that the const i tut ion of  an 

associat ion with al l  i ts  rules and regulat ions, const i tute the 

agreement which is entered into by i ts members.   This 

agreement is relevant and a crucia l  factor in the existence of  

an associat ion as i t  regulates the r ights of  members and 

provides for certain procedural  aspects.   In th is regard see 

Turner v Jockey  Club of  South Afr ica 1974(3) SA 633A at 654.  

Also Lawsa, Volume 1,  at  paragraph 620.  The const i tut ion of  

SWD entrusts the management of  the club to an execut ive 

commit tee.    

15 

20 

 

The elect ion of  persons to serve on the management 

commit tee takes place in accordance with i ts const i tut ional  

provis ions.   In order to ascertain what each member’s r ights 

are,  i t  is  therefore necessary to interpret  the relevant 

provis ions of  the const i tut ion.   The method of  construct ion to 

be adopted was set out in Fisher v South Afr ican Bookmakers 

Associat ion 1940 WLD at 92 where Malan, J held as fo l lows: 25 
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“ I  am of  the op in ion that  in  const ru ing the const i tu t ion 

and the by laws of  an assoc iat ion,  the same pr inc ip le 

should be appl ied as in  the const ruct ion of  any other 

wr i t ten inst rument ,  in  terms of  which par t ies have 

contracted.   The const i tu t ion and by laws embody the 

terms and condi t ions upon which the members have 

agreed to  become bound and to  remain assoc iated. ”  

 

In the absence of  an express provis ion in SWD’s const i tut ion 

for the removal of  the execut ive commit tee or any indiv idual  

member thereof before the expiry of  their  term of  of f ice,  the 

central  quest ion that fa l ls  to be decided is  whether the 

members,  by so elect ing a commit tee, have rel inquished al l  the 

r ights to remove the whole commit tee,  or  indiv idual  members 

thereof,  even i f  good cause exist  to do so, or can i t  be impl ied 

taci t ly ,  or  by law, that  the execut ive commit tee or any 

indiv idual  member thereof does not have an indefeasible r ight  

of  cont inui ty of  of f ice for  the per iod for which i t  has been 

elected. 

 

A taci t  term is an unexpressed provis ion of  a contract which 

der ives f rom the common intent ion of  the part ies as inferred 

from the express terms of  the contract  and from the 

surrounding circumstances, whi lst  an impl ied term usual ly 
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ar ises by law.  Moreover,  wi th a taci t  term, a Court  must be 

sat isf ied,  upon a considerat ion of  a l l  the surrounding 

circumstances, that  the part ies intended to contract  on the 

basis of  the suggested term before i t  can be appl ied.  A Court  

does not  readi ly import  a taci t  term, i t  cannot make contracts 

for  people,  nor can i t  supplement the agreement of  the part ies 

merely because i t  might be reasonable to do so. 

 

An impl ied term on the other hand simply represents a legal  

duty imposed by law, unless excluded by the part ies in cases 

of  certain c lass of  a contract .   In th is regard see Al f red 

McAlpine & Son (Pty) Limited v Transvaal  Provincial  

Administrat ion 1974(3) SA 506 (A) at  530E and 533H.  Braaf f  

and Stemmet do not rely  on a taci t  term, but on an impl ied 

term that the execut ive commit tee of  SWD or any indiv idual  

member thereof,  does not have an indefeasible r ight  of  

cont inui ty of  of f ice for  the per iod for which i t  had been elected.   

15 

20 

 

The r ight  of  members of  a voluntary associat ion to remove the 

management commit tee or any member thereof before their  

term of of f ice has expired, has been the subject  of  a number of  

decided cases in our law.  In the matter of  Cape Indian 

Congress v Transvaal  Indian Congress supra at  598 Herbstein,  

J in the court  a quo  held the fol lowing: 

25  
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“ I  can see no d is t inct ion between the commit tee e lected 

by a vo luntary  assoc iat ion,  which is  not  a  un ivers i tas 

and one e lected by a un ivers i tas.  And,  in  my opin ion,  

the commit tee v is-à-v is  the genera l  body of  the body,  is  

in  a  pos i t ion of  a spec ia l  agent  wi th  the author i ty  

conferred by the ru les….  The f ix ing of  a per iod for  

which a commit tee is  to  serve,  does not ,  in  my v iew,  

const i tu te a cont ract  by the pr inc ipa l  wi th  the agent  

that  he wi l l  not ,  dur ing that  per iod,  provoke the 

author i ty .  Nor ,  in  my opin ion,  can such a contract  be 

impl ied here.   There must  be spec ia l  c i rcumstances 

before such in ference can be drawn. ” 

 

In Cape United Sick Fund Society & Others v Forest  & Others 

1956(4) SA 519 (A),  the Court  held that where the const i tut ion 

of  a voluntary associat ion makes speci f ic provis ion that rules 

can be amended at  an annual general  meet ing, there is no 

room for an impl ied term that a resolut ion to amend rules can 

also be considered at  a special  general  meet ing.   In 

15 

Govender 

v Text i le Workers Industr ia l  Union 1961(3) SA at page 94F-G, 

the Court  held the fo l lowing: 

20 

25 

 

“Whi le  i t  is  in  no doubt  t rue that  the execut ive 

commit tee may,  in  a  cer ta in sense,  be regarded as the 

agent  o f  the branch,  the const i tu t ion must  never the less 

be looked to  in  order  to  determine i ts  author i ty  and the 
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  JUDGMENT15
2 4 9 3 9 / 0 9  
 

c i rcumstances in  which i ts  r ights  and duty  to  act  come 

to  an act . ”  

 

In Jonker v Ackerman & Andere 1979(3) 575, at  page 598 C-D,  

the Court  held the fo l lowing: 5 

10 

 

“Per  s lo t  van rekening is  d ie  komi tee regtens d ie 

ver teenwoord iger  van d ie  lede van d ie  k lub en kan hul  

mandaat ,  in  d ie  afwesigheid van enige bepal ing in  d ie  

konst i tus ie  dat  d i t  n ie  voor  d ie  vers t ryk ing van hul  

ampstermyn mag gesk ied n ie ,  beëindig word deur  d ie  

pr ins ipaal ,  naaml ik  d ie  k lub se lede. ”  

 

In Padayichi  v Pavadai & Another 1994(1) SA at  662, the 

const i tut ion of  the associat ion expressly provided certain 

of f ic ia ls “shal l  be elected at  the biennial  general  meet ing ” .   

The holding of  a special  general  meet ing to remove the elected 

commit tee was held to be inval id,  as i t  does not conf i rm with 

the terms of  the const i tut ion.    

15 

20 

25 

 

The golden thread in al l  the above-ment ioned cases, is that 

elected members of  a management commit tee may be removed 

from off ice,  but  in conformity wi th the express terms and 

provis ions of  the const i tut ion.   This,  in my v iew, is  the proper 

approach in deciding the r ights of  members of  a voluntary 
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associat ion to remove the elected management commit tee or 

any member thereof before their  term of  of f ice expires.  

 

However,  in the absence of  any express provis ion in a 

const i tut ion of  a voluntary associat ion,  whether a universi tas  

or  not ,  i t  can only be fai r ,  and accordance with law, that the 

r ight  of  members to recal l  an elected execut ive committee at  a 

proper ly const i tuted special  or  annual  general  meet ing, must 

be impl ied.   To view i t  any di f ferent ly,  would be untenable and 

can produce absurd resul ts.   The dictum of Herbstein,  J in the 10 

Cape Indian Congress case at  597,  is in my view apposi te in 

th is instance: 

 

“To hold that  the members of  an e lected commi t tee,  in  

which is  inc luded the of f ic ia ls ,  have an indefeas ib le 

r ight  o f  cont inu i ty  o f  o f f ice for  the per iod for  which they 

have been e lected,  may lead to  absurd resul ts .   The 

t reasurer  might  embezzle the funds of  the assoc iat ion,  

the secretary  fa i l  or  neglect  to  carry  out  h is  dut ies,  

some members may not  a t tend meet ings,  so that  the 

necessary quorum is  never  obta inable;   the Commit tee 

as a whole might  conduct  a  po l icy ,  not  on ly  in  conf l ic t  

w i th  the wishes of  members,  but  one harmfu l  to  the 

Associat ion and in  conf l ic t  w i th  i ts  ob jects .   Is  there to 

be no remedy avai lab le  to  the members  except  

res ignat ion by them f rom the assoc iat ion?  In  my 

15 

20 

25 
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opin ion the answer  is  in  the negat ive and the bas is  for  

th is  answer  is  to  be found in  the legal  re la t ionship 

between the members as a whole and the Commit tee. ”  

 

In th is case, in terms of  the provis ions of  the const i tut ion,  the 

execut ive commit tee is elected at  the AGM.  The president and 

the two vice-presidents are elected for  a t ime of  three years.   

In terms of  Clause 7.3 of  the const i tut ion,  the af fa i rs of  SWD 

wi l l  be managed by the elected execut ive commit tee.  

According to Clause 7.3.2,  i t ’s  only the president,  the two vice-

presidents and each of  the three members of  the premier and 

president ’s c lub,  that  are elected for a term of three years, 

whi lst  the rest  of  the members are elected for  a per iod of  one 

year only.  Clause 8 deals wi th the powers of  the execut ive 

commit tee and in Clause 8.3 the fol lowing is st ipulated: 

 

“8.3 Beheer oor Fondse.  Om, onderworpe aan 

enige beslui t  van enige algemene 

jaarvergader ing (my under l in ing) al leenbeheer 

oor die fondse van die unie ui toefen en sal  

gemagt ig wees om onroerende eiendom of 

roerende bates oor te dra en te verkoop of  

daarmee te handel  of  andersins van die hand 

te s i t  en sal  ten vol le gemagt ig wees om al le 

of  enige doelstel l ings van die unie ui t  te voer  

20 

25 
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en al le sake namens die unie te doen.”  

 

On a proper construct ion of  the const i tut ion,  i t  appears that  

the execut ive commit tee der ives i ts powers f rom the 

const i tut ion,  subject  to any decis ion that  members may take at  

the AGM.  The execut ive commit tee’s purpose and funct ion is 

to promote the aims and object ives of  SWD, subject  to any 

author i ty that might be given to them at the AGM.  The AGM 

can, therefore,  be regarded as the highest decis ion making 

body in SWD.  I f  th is is so,  then in my opinion the execut ive 

commit tee,  vis-à-vis  the general  body of  members at  the AGM, 

is in a special  legal  relat ionship.   This relat ionship,  in my view, 

is analogist  to that  of  a special  agent and with the author i ty 

conferred upon i t  by the const i tut ion.   In th is regard see Cape 

Indian Congress & Others at  page 598. 15 

20 

25 

 

Clause 9 of  the const i tut ion deals wi th meet ings and i ts 

procedures.   In terms of  the provis ion of  Clause 9.1.5,  certain 

i tems on the agenda of  an AGM must be considered and 

disposed of .  The fol lowing is st ipulated in the clause: 

 

“9 .1.5 Die agenda wat  op d ie  a lgemene jaarvergader ing 

afgehandel  moet  word,  is  as vo lg :  

9 .1.5.1 Bekragt ig ing en onder tekening van d ie  notu les 

van enige jaarvergader ing.   

/bw / . . .  
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9.1.5.2 Oorweging van d ie  pres ident  se jaarvers lag,  

tesame met  d ie  f inans ië le  s tate.  

9 .1 .5.3 Verk ies ing van d ie  pres ident ,  d ie  twee v ise-

pres idente en lewenslange ere-pres idente.  

9 .1 .5.4 Verk ies ing van d ie  afgevaard igdes na die  

vergader ings van d ie  Suid-Afr ikaanse Rugby 

Unie.  

9 .1 .5.5  Oorweging van mosies en enige ander  

aangeleentheid waarvan behoor l ik  kennis  gegee 

is  en een ka lendermaand voor  d ie  a lgemene 

jaarvergader ing.  

9 .1.5.6 Af f i l ias ie  van d ie  nuwe k lubs.  

9 .1.5.7 Algemeen orde reë l ings oor d ie  s lu i t ing van d ie  

agende na opening. ”  

 

Clause 9.1.5.2 st ipulates that the elect ion of  the president,  the 

two vice-presidents and the honorary l i fe presidents be on the 

agenda at  an AGM and secondly,  is i t  obl igatory that th is order 

of  the meet ing business must be disposed of .   I  can f ind 

nothing to suggest that  i t  is  obl igatory that  the elect ion of  the 

presidency or execut ive commit tee must only be tr iennia l ly.   In 

th is regard see the case of  Padayichie v Pavadai .   Moreover,  

according to the const i tut ion,  i t  is  not obl igatory that the 

presidency must only be elected at  an AGM.  In this regard see 

Cape United Sick Fund Society,  supra .    25 
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In the absence of  any such express provis ions in the 

const i tut ion of  SWD, i t  can only be fair ,  and in accordance with 

the law, that  the r ight  of  members to recal l  an elected 

execut ive commit tee or any member thereof at  a proper ly 

const i tuted annual  general  meet ing,  or  special  annual  general  

meet ing must be impl ied.   The const i tut ion in quest ion does no 

more than to f ix  a per iod for  which a commit tee or of f ice 

bearers is to serve.  The reference to the of f icers and 

commit tee,  holding of f ice for  the st ipulated per iod in i ts 

context ,  means nothing more than their  per iod of  of f ice wi l l  

automat ical ly come to an end at  the expiry of  that  per iod,  

provided i t  is  not terminated ear l ier  at  a proper meet ing.  

 

The meet ing convened on 21 November 2009 was a special  

annual  general  meet ing.  At  that  meet ing the mot ion of  no 

conf idence was passed and the presidency and six members of  

the execut ive commit tee were removed from their  posi t ions.  

Cronje seeks to rely on a remark made in Bredenkamp en ‘n 

Ander v Van der Westhuizen en Andere 1968(4) SA 358, to 

support  the v iew that a mot ion of  no conf idence does not  

amount to a revocat ion of  a chairman’s author i ty.   In the 

20 

Bredenkamp’s case, af ter  a mot ion of  no conf idence in the 

chairman was adopted, he lef t  the chair  and the vice-chairman 

took the chair  and cal led for proposals for  a new chair .   The 

vice-chairman was duly elected as chairman.  At  page 366B, 25 
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the Court  held the fo l lowing: 

 

“Nou is  d i t  na my mening duide l ik  dat  d ie tweede 

appl ikant  n ie  as gevolg van d ie  sogenaamde mosie van 

wantroue of  aanvaard ing van d ie  voorste l  dat  hy moet  

bedank,  verp l ig  wees om te bedank n ie .   Hoewel  

meeste mense onder  su lke omstandighede waarskynl ik  

n ie  ba ie beger ig  sa l  wees om nog voors i t ter  te b ly  van 

ŉ  vergader ing wat  geen ver t roue in  d ie bek leër  van d ie  

voors i t ters toe l  het  n ie . ”  

 

On a proper reading of  the Bredenkamp matter,  the remarks 

that the mot ion of  no conf idence does not amount to a 

revocat ion of  a chairman’s author i ty,  was made obiter .   In fact 

the Court ,  at  page 366A, held that  where no provis ion has 

been made for s i tuat ions where the chairmanship becomes 

vacant,  i t  is  impl ied that in those circumstances the members 

can elect  a new chairman. 

15 

20 

25 

 

Having regard to the evidence in th is matter,  I  am sat isf ied 

that the meet ing and resolut ions adopted at  the special  annual  

general  meet ing, was in accordance with the law and the 

const i tut ion of  SWD.  I t  is  so that dissat isf ied groups of  

members might,  by repeated requests of  th is k ind,  be able to 

br ing about an intolerable state of  af fa irs,  but that possib i l i ty  
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does not  appear suf f ic ient  to just i fy the inference that the 

general  body of  members gave up al l  i ts  r ights to r id i tsel f  in 

whole or  in part  of  a commit tee to which i t  had object ion.   In 

my view the Braaff  e lect ion was conducted in a proper manner 

and i t  fo l lows that the rule nis i  in the f i rst  appl icat ion fal ls to 

be discharged. 

 

The evidence in th is matter fur ther c lear ly demonstrates that 

the major i ty of  the members of  SWD have lost  conf idence in 

Cronje as president and the execut ive commit tee he chairs.   At  

the AGM held on 28 November,  a mot ion of  no conf idence in  

the presidency of  Cronje and the execut ive commit tee was 

again adopted.  Cronje then lef t  the meet ing.   I  am sat isf ied 

that the members at  the AGM were ent i t led to remove the 

members of  the elected execut ive commit tee before i ts three 

year term expired.  I t  fo l lows that  the ru le nis i  in the second 

appl icat ion should be conf i rmed and the third appl icat ion 

should be dismissed. 

 

An argument was advanced by Mr La Grange that SWD was 

incorrect ly jo ined as a co-appl icant in the f i rst  and third 

appl icat ion and that any cost orders in these matters should be 

paid by Cronje alone.  For th is proposi t ion he rel ied on the 

dictum in 

20 

Ntombela & Others v Shibe & Others 1949(3) SA 

586N at 587 and Lawsa, Volume 1,  2n d  Edi t ion at  630.  The 25 
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reason for a jo inder is usual ly convenience and because of  the 

substant ia l  interest  a party may have in issues to be decided.   

The issues regarding the construct ion and interpretat ion of  the 

const i tut ion of  SWD can hardly be regarded as unsubstant ia l .   

I  am sat isf ied that the jo inder of  SWD in these matters were 

appropr iate.  

 

In the resul t  the fol lowing order is made: 

 

1.  In the f i rst  appl icat ion,  Case Number 24939/09, the rule 

nis i  is  d ischarged with costs.  

 

2.  In the second appl icat ion,  Case Number 25870/09, the 

rule nis i  is  conf i rmed with costs.  

 

3.  The appl icat ion in Case Number 25876/09, is dismissed 

with costs.  

 

4.  In Case Number 24939/09(A),  i t  is  recorded that the 

appl icant  has withdrawn the appl icat ion and tendered to 

pay the respondents’  costs.  

 

5.  In Case Number 1900/10, the rule nis i  is  d ischarged with 

no order as to costs.  
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6.   The costs include the costs occasioned by the 

employment of  two counsel .  

 

 

5  
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