CASE NO: 19555 4 2010

In the matter berween:

KUYANDA COMMODITIES 19 Cc

t/a SYNERGY INTERIORS I*' Applicant
SELECT SOLID SURFACE CC 2"d Applicant
and

JEROME LYNDON ABELS I Respondent
ABSOLUTE SOLID SURFACING

2nd Respondent

JUDGMENT P16 NOVEMBER 2010



2]  The respondents Opposed the relief Sought. The matter was first
Called on the 20 September 2010 ang after effect Was given to
a timetable argued fully before me on the 27 October 2010

BACKGROUND

[3] Many of the basic facts N this matter are undisputeqd First

interiors, Commonly known as “shopfm‘mg”. It employed the first

réspondent in about January 2007 @ Q  contract

staff” ang “client Service", By the fime the first respondent’s

employment ended, he hag Qassumed contrg| of the day to day



[4]

[6]

3

Clause 26.10f the first respondent contract of employment

provided as follows:

shareholder, partner, and member of g Close
Corporation, director of o company or in any other
capacity within one year of termination of this agreement
in the areq known as Western Cape.

26.2 The employee acknowledges and agrees that the

The réspondents raiseq three principal grounds for OpPposing the
relief sought against them. Firstly, they denied unlawfully
Competing with ejther first or secong applicants in that they were
neither €ngaged in shopfitting nor dealing in the specialised
products mentioned. The respondents denied furthermore
appropriating any confidentiql information or gooadwill in the

form of “client Connections” from the applicants. In relation to



in the second applicant but that there was no restraint of trade

between thqgt Party and the first respondent. Finally, the

the applicants had conducteqd their business ie. by concealing
the close relationship between these entities from their
Customers, they had come to court with “unclean hands" and

should thus be denied any relief,

The precise circumstances of the termination of the first
respondent's employment, those in which he commenced
trading for his Own account and how he came to furnish certain
Quotations to g Customer of the applicants’, was the subject of
disputing versions. These being application Proceeding in which
final relief was sought, such disputes must, in the ordinary course,
be resolved on the basis of the facts qs PUt Uup by the
réspondents together with those put forward by the applicants
which réspondents do not dispute. This js in accordance of
Course with the test articulated in Plascon-Evans Paints Ltd v van

Riebeeck Paints (Pty) Lid 1984 (3) SA 623 (AD) at 634 E



[9]

In this regard see Wightman t/q J w Construction v Headfour (Pty)

Lltd and Another 2008 (3) SA 371 gt Page 375D -374 C.

According to Van Rensburg, the majority member of both

resign and take UP employment with his proposed new business.

He discovereq, furthermore, that the first respondent hag

attempt to deflect them as Customers to his OWn proposed new
business. The Clients in question were Novg Kitchens, Shelco

Shelving and Gps Interiors. Van Rensburg's response was to

respondent pleaded guilty  to  the following disciplinary

infractions:

= Starting a business which is in direct competition with (First
applicant);

2 Using (first applicant's) Clients and Suppliers for pPersonal
gain;



3. Pouching (sic) staff from (first applicant) for (his) own
business:

4. Changing €ompany password and using e-mail for
personal gain.”

Pursuant to the enquiry the first respondent was summairily
dismissed angd immediately started frading from business
premises in Parow Industria. On the day of his dismissal, ¢ July
2010, the three Co-employees approached by first respondent qll
resigned from the first applicant and immedic‘re!y took up

employment with the sécond respondent. When, at the

the e-mail address used by him whilst he Was employed, it was
discovered that on 2 July the first applicant had sent out
quotations to an existing client of the applicants, Nova Kitchens.
These quotations Purported to be made on behalf of the first
applicant but contained the first respondent's banking details.
They related to solid surfacing products, and amounted to more
than R100 000.00 worth of work. It was common course that the
Customer accepted the quotations but that the work was done
and the monies received by the first respoondent and second

resoondent.



and had merely mentioned, on 28 June, in a casuq conversation
with Van Rensburg, that he would “one day"” like to start his own

business. It was only following his dismissal that he *had no other

client  will follow quality, professional results-orientated
business.”



[11]

In my view, the disputes of fact outlined above qgre instances

where the one party’s allegations areé so far-fetcheq or SO Clearly



[12]

him. Adopﬁng "a robust, COmmon sense approach” to these

disputes, it js in my view, quite apparent thqt the applicant

the efforts of another or filching confidentiq| information

beionging a rival, Whatever form the Competition takes, the

Walt ang Midgley, Delict (at 97) as follows:



[13]

[14]

products in which the second applicant NOW specialises i.e.
Dupont, Corian ang Montelli. However, this difference alone
does not mean the respondents qre not CoOmpetitors of the
applicants. |t was common CAuse that, either Qs a shopfitter or as
9 Specialised solig surface installer, the latter activity is gn

important CoOmponent of the applicants’ busfness/es, and the



[15]
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Very market in which the réspondents qre trading and

Competing. As the Quotations which the first respondent

informoﬁon, more Particularly the detqil of the second

applicant's Client base and its Costing structure je. the basis
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day Operation of the business, | acquired the client-base
through by personq| skills of negotiating ang knowledge of the
Products... 4 was my responsibilify to deal with clients; since

[16] The relcﬁonship between the parties turned sour when the






SA 33 (C).

[20] Of the r'émaining grounds

r'espondents
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Cants in sellj
na msfomng Solig Surfq es;
1.2 m Ufms:‘ng th first respondenf's knowiedge
of the COsting Struc

1.3
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Nths reckoned
Cstern Cap efropo!
bemg ngoged Nty Usingss Of ¢ e S€Cony
respondenf N an copoc:rry, Or fro befng e 9Qgeqy in Qny
opoch‘y n q busfness Which dfrecﬂ ]
With the opphcqnfs’



this cpp!fcoﬁon.




