IN THE HIGH COURT oF SOUTH AFRICA
(WESTERN caAPE HIGH COURT, CAPE TOWN)

THE STATE v ERNEST ABANOBI & 1 OTHER

High Court Ref no : 101061
Magistrate Case no : B1389/09
Magistrate Serial no ! 29/10



the following query by Yekiso J-

"I note in the trial of this matter, Mr B ¢ Simeon who appears to pe
EBO/IBO Speaking, was ysed to interpret for the accused.

In the light thereof coulg You kindly advise as follows:

c) Whether the court did make an assessment ang satisfied itself

with regards to the proficiency to interpret from the English

language to EBO/IBO and vice versa. "

The magistrate résponded as follows:






there was no difficulty with the proficiency of the interpreter. The only
problems | encountered were that Mr Simeon got involved with long
discussions with the accuseq without interpretmg all of that. There was
never any indication that he was not proficient jn the language or any
other problem with his ability to correctly interpret He was the

interpreter from earlier in this matter and there was never any

to establish a group of efficient ang qualified interpreters to be used by



Swear him in should in these cimumstances not be founqg o be an

unfair inegu/arﬂy to a fair triaf



It is necessary to set oyt the chronological course of the events up until 16

July 2010 when Sentence was imposed.

1. The accused were arrested on 10 June 2009






R2500, as he was still in Custody. There jg Nno reference to an EBO

interpreter.

different.
Accused no.2: Nothing to say
Accused no.1: | wish to appoint another attorney.

Accused no.2: | need a lawyer.
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present again

The matter stood down ang On resumption both the accuseq confirmed
that they are able to obtain the services of another private attorney.
The matter Was then postponeq to 26 March 2010 for an attorney to pe

appointed. The interpreter Mr Simeon was present.
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accused then indicated to the presiding magistrate that they could not

afford an attorney.

even know what the charge is.

The recorg then reads as follows:






COmmence,



trial is fair when there has been non-compliance with the right to legal
representation, g court should uyse 2 three Pronged test €xamining the
following aspects:

i.  the Complexity of the case;

representation.

Itis so that jf one looks at the record of the proceedings in this matter, that the
impression may be formed that there have been unnecessary delays in the

finalisation of the matter, | am not persuaded that these delays can

and €xpressly indicated that he hag "full financiaj instructions" He later

withdrew on the trial date due to, inter alia, lack of financial instructions.






See: Shabalala and others v Attomey-General of Transvaal and Another

1995(12) BCLR 1593.






state is now leading evidence in terms of Section 252 of the Criminay

Procedure Act They are entitled to hojg this kind of Operation. If yoy



Such an Operation.

Court: And that beljef js based on what sjr?

Accused 1: Your Worship, | believe they did not have the right the

authority to carry out such an Operation.



do not dispute the authority?
Accused 1: | am not disputing that Your Worship.

Court: The Court will jn any event then make a finding once the
evidence has been ledq because You are undefendeqd but the state can

proceed.

were €Xperiencing. My impression is that he showed an impatience
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received one bag with unique numper FSB1700125. now if you listeneqd
earlier — jf | can 90 back to My evidence - that IS in fact the same
number that the person who jyst testified reaq out - that he received

that that he Opened the bag.

diffonol hydrofonine. And jt says diffono/ hydorfonine s an

antihistamine.






See Sv Veldthuizen 1982(3) SA 413 (A);

S v Armstrong en 'n Ander 1988(1) SACR 698 (SEC)



Accused 1: Your Worship, | have no further Questions to ask him.

CROSS-EXA MINATION By A CCUSED 2
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Accused 2: | am saying | never run (indistinct) the moment appeared
on the scene ?--You dig run you just moved across the road.

But the witness who testified eariier on said | did not run and | stood
close to the vehicle. : .(fntervenﬁon)

Court: Sir | wil evaluate the evidence that was not what he said. Yoy
must listen what he said and when he said it. What he testified he sajd
you stood at the vehicle when the dealing took Place. He testifieqd

afterwards when they approached that number 1 Started running away

Court: Why are you shaking your head that is what | am trying to
ascertain because every time | speak you shake your head ang / do

not know what you are trying to do. | am Just trying to ascertain what js

You ran or not ran or anything else? Sjr jt does not help just to look at
the table is there any questions you wish to ask?
Accused 2: | have no further questions.

Court: Are you sure both of you done?"
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It appears that the conduct of the magistrate with his continued
interruption of the Cross-examination of the accused seems to have
Caused them great frustration ang probably dissuaded them from

continuing with the Cross-examination of the witness. This s

"Prosecutor That is the state case Your Worship.

Hof: Ek weet nie hoe jy Jou saak kan Sluit nie die Hof het nog nije
Bewysstuk A aanvaar as 'n bewysstuk — ag as Bewysstuk B nie. Die
artikel 212 Verklaring js 'n afskrif dit is nje net 'n afskrif nie gijt is 'n faks
of 'n afskrif van 'n faks. Waar is dje oorspronklike verklaring?

Aanklaer: Agbare dje oorsponklik js blykbaar gepos en dit het in die
POs verlore geraak Hulle het toe die lab genader Vir 'n duplikaat
Verklaring en dijt js wat hull deyr gefaks het.

Hof: Nee juffroy n duplikaat Verklaring is nje 'n ding wat gefaks word
nie. Die Hof gaan verseker nje hierdie styk dokument aanvaar soos dijt
IS nie. Ek sal vir u kans gee om vir my ‘n behoorlike Verklaring te bring

andersins sit u me¢ N massiewe groot probleem. "



fied copy of the original. He
testified further that they haq refused to give him the original but that

the analyst could come ang testify if calleq and then produce the
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Say something and the Court does not Kknow what js going on. Just ask
them the question and answer what they answer. [f they do not
understand they must tell me but they must stop playing games with

You and with the Court

because we do not have sufficient knowledge aboyt the copy of the
original as such.

Court: That is fine we will deal with the content with it we are dealing
with the copy itself now. Anything further?

Prosecutor: Your Worship, the state would like to hand jt up as an
exhibit Your Worship.

Court: It will pe EXxhibit B then.

FORENSIC REPORTACCEPTED AS EXHIBIT B"

accused had difficulty communicating through the interpreter he
unfairly concludes that the accused are playing games.

Bearing in mind their lack of knowledge of the jaw and their failure to
appreciate what was going on it is not surprising that accused no.1

résponded in the manner that he did.

What is of course disturbing is the fact that the magistrate had clearly
entered into the arena and unfairly assisted the state in proving its case

against these undefended accuseq whom he had denied the right to legal



In my view the magistrate failed to maintain a carefy balance between
interference ang detachment.

See S v Gerpers 1997(2) SACR 601 SCA at 607a-c

having legal répresentation. In his undue haste to finalise the matter, the
magistrate effectively denied the accused thejr constitutiona| right to legal
representation by not following the basic Precepts of fairness and justice and

the sound principles as laid down in the cases hereinbefore mentioned. In my
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view the magistrate, in refusing to properly consider their right to legal
representation as hereinbefore set out, committed a gross irregularity which is

of such a nature that justice was not done.

On consideration of the record of the proceedings at trial it js common cause
that the services of g casual interpreter were utilised to interpret the evidence
of the accused into the record. In his reply to the query of Yekiso J the
magistrate conceded that Mr Simeon, who acted as the interpreter during the

trial,

case law relating to the issue of proficiency. No assessment was made of Mr
Simeon’s proficiency to interpret or transiate the EBO/IBO language.
Considering his own concerns about the lengthy discussions the interpreter
had with the accused without interpreting what was being discussed, the
magistrate should have been alerted to possible problems in regard to the

proficiency of the interpreter. The magistrate failed to investigate this issue.

In his reasons the magistrate request that his failure to enquire into Mr
Simeon's proficiency and his failure to formally swear him in should in the
circumstances not be found to be an irregularity which renders the trial unfair.

In S v Saidi 2007(2) SACR 637 following the approach in S v Mponda 2007(2)
SACR 245 (C) [2004] 4 All SA 229 [par 34] Yekiso J held that section 6(2) of

the Magistrates Court Act 32 of 1944 placed a duty on the magistrate to call a
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compétent interpreter, if he or she was not sufficiently conversant in the
language in which the evidence was given to translate such evidence into a
language with which an accused person professed to be sufficiently
conversant. This position is entrenched in s 35(3)(c) of the Constitution which
confers upon every accused person the right to be tried in a language that he
or she understands or, if that is not practicable, to have the proceedings

interpreted in that language.

Yekiso J held further (at par[14] at 643e-f) that when the services of an ad hoc
interpreter are used, it is essential for the presiding officer to formally satisfy
himself as to the expertise of the interpreter. The interpreter must be sworn in,
in an open court during the proceedings and questioned to establish his/her
linguistic competence. The enquiry and swearing in of the interpreter should

be formally recorded in the record of the proceedings.

| agree with the dictum of Yekiso J in Saidi (supra) that evidence through an
unsworn interpreter constitutes unsworn evidence, which is inadmissible and
that since s 35(3)(i) of the Constitution confers on every accused person a
right to adduce and challenge evidence, the consequence of placing unsworn
testimony, through the interpreter, not only violated the accused's right to

adduce and challenge evidence but also negated the very right to a fair trial.

Following the principles enunciated and so clearly set out in Saidi (supra) | am

satisfied that in the present case the accuseds' rights had been thus violated
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and in the absence of any other admissible evidence implicating the accused,

the proceedings before the magistrate were not in accordance with justice.

The magistrate's failure to adhere to the sound principles as set out in S v

Saidi (supra) cannot be condoned.

| am satisfied that the violations of the accuseds' constitutional rights as

hereinbefore set out are of such a nature that the conviction and the sentence

imposed upon each of the accused cannot stand.

Accordingly | propose the following order:

“The conviction and the sentence imposed on each of the acc are hereby

set aside.”

U \ RllyEYAJ

| agree. It is so ordered.




