WESTERN CAPE HIGH COURT, CAPE TOWN -

in the matter betwesn:

MARIA VAIRETT! Applicant
and

FRANCE#CA ZARDO N.C. First Respondent
.CARGLA ZARDO N.O. | Second Respondent
GLYN ERIC wILLIAMS MN.O. Third Respondent

JUDGMENT DELIVERED THIS 12th DAY OF APRIL2010

NC ERASMUS J,

INTRODUCTICN

[1]  This matter concemns the interpretation of a provision in the trust deed

of ihe Gennari Trust (‘the frust’). The retevant provision provides as follows:



“Notwithstanding the foregoing, the Donor specificaily requires and
directs that FRANCESCA ZARDO (born Gennari), the daughter of EMILIO
GENNARI, shall during her lifetime have the full use of the properiy
described as Erf 1650 (a portion of Erf 159) Baikckershoogte and that
MARIA VAIRETTI [the applicant], the companion of EMILIO GENNARI,
shall during her lifetime have the full use of the property described as
the remainder of Erf 159 Bakkershoogte as indicated on ihe diagram SG
No 3965/1997 approved by the Surveyor General on 3 July 1297

{Emph 55:'5 supplied)

2] The dispute relates o the ambit of the richts and concomitant
obligations conferred on the applicant in respect of “the remainder of Exf 159
Bakkershoogte' situate in Somersel YWest (the property’), and, in particufar
whether such rights and obfigations are the fuller ones of usufruct {as the

respondents contend) cr the more imited ones of usus (as the applicant

contends),

i3]  The donor of the trust is, at least nominally on the face of the trust
desd. one MrJohannes Du Plessis (‘Du Plessis'). Du Plessis was at the
relevant timé the attomay of the (now) late Mr Emilic Gennari {Gennar). itis .
common causa on the papers {or ét Ieaﬁ not in dispute} that the frust was
astablished at the instance of Gennari, for estate planning purposes. In any
event, both parties have in their papers correctly adopted the position that the

sounder of the trust was in reality Gennari (not Du Plessis).
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[4]  Gennar was an [talian naticnal who died on 16 Movember 1969, The

first respondent is his daughter. The second respondent is the daughter of

the first respondent, i.6. Gennarf's granddaughter. The first and second
respondents are two of the three trustees of the trust, and are cited in that
capacify. The third respondent, an attorney, is the other trusiee. The trust is

the registered owner of the property.
15  The first and second respondents are South African citizens, The first

respondent has, for the reasons ctated in the answering papers, and

summarised below, occupied the property since Jjune 2008.

[B] The applicant 1s described in the frust deed {which was executed on

1 September 1997) as Gennari's “‘companion”. Their relationship commenced
in about 1982. The applicant was once a trustes oi the tust Gennari,

however, terminated her trusteeship on 14 September 1588,

[7] The applicantis an Italian national. She resides in italy. She does not

have South African residency.

(8]  in 1999, before his death, Gen mari advanced money ta the Trusi to buy
another pr@per{y in the same town, which property is situated at 3 Paul Kruger
Street. During the period 18992000, the rent received from this property
slectricity bill of

covered the maintenance, rates and taxes and the water and

the entire prﬁpeﬂy situated at 17 Leccino Teracs. By June éDDE. the Kruger
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Strest Property was sold and the proceads distributed to the capital

beneficiaries (the applicant did not receive any of the proceeds.)

91 Betwsan 2002 and 2008 attempts were made by Du Plessis io

nersuade the applicant to waive her right for R100 000, 0.

110] The applicant has only been able fo actually use the property once

after Gennari's death, which was for a few weeks during February 2000,

[11] Since (at least) June 2006, the first and second respondents. from time
to fime, have been occupying the property. The applicant has been in South
Alfrica a few times since, and she has had io stay in rental accommodation for

the duration of her visit.

[12] The applicant'’s case is that the respondents have frustrated the
exarcise of her right to “full use” of the property. She seeks an order directing
the first respondent and aiso, {mcorrecﬂ?} the second respondent who does

not reside at the property to vacate the property, together with an order

declaring that.
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M22 Liability for past and preseni maintenance costs and properly
rafes in connection with the properly falls on the trustess, not the

a ppﬁcanf_.'

[13] The appiicant contends that despite the broad sweep of the right of use
which she seeks fo exercise, the right conferred on her by the trust deed Is
the mare limited right of usus. which carries with it limited obligations. It does
not extend to paying maintenance costs and prnpe&g rates in respect of the

property {as wouid be the case it the right conferred was the more

encompassing one of usufruct),

[14] I particular the applicant argues thai:-
14.1 The Trusices maintained the right of the applicant amounted to the
common law right of "usus”, which basically alfows the applicant fo utilise the
property herself but not to rent it to cthers. The right fo fease was a right.
acrording fd the Trustees, which is not part of the right of usus. but accrues
to the holder of the more extensive right of ususfruchtus”. It was contended
that the applicant, being the holder of ihe usus fight, has maintenance

obligations and is responsible for the payment of rafes and taxes.

149 The Trusfees made the applicant's right o access o the property
depéndenf on the applicant paying all the past expernses (by February 2000
set at approximately R300 000.00) and acceptable proof that sufficient funds

are available in South Africa to mest her futtire obligations.



14.3 They argue further that the applicant was effactively preciuded from
exercising her right fo use the property. For all practical purposes, the
Trustees have achieved a transfer of the applicant’s right of usus to the first
and second respondent. They confend that first and second respondants are

now using the property white insisting that ihe applicant s responsible for

maintaining if and paying the rates and faxes.

i15] - in the alternative to the relief summarised above, the applicant seeks
an order terminating the trust. | shall not be deatling with ihe afternative reiief
for reasons that will be advanced tater in this decision.
[16] As regards the primary refief, the respondents’ stance Is as jollows:

1681 Upon a proper inteiprefation of the lrust deed the right

conferred an the epplicant is that of usufruet, not the limited rght of usus.

16.2 The respondents recognise thaf right and do not seek 1o
frustrate the applicant’s .exemfse thereof ~ The respondenis have
fendered to place the property at the applicant’s disposal precisely far
that purpcse. The tender was subject 10 the applicant’s willingness fo

assume the obfigations that are the corollary of her right of full use.

16.3 They further argue that the ambit of the applicant's obfigations in

respect of the properly are commensurate with the “full” right conferred

on her, which in short is the obligations of a usufructuary, which include
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paying maintenance cosfs and property rates in yespect of the properiy’,
which are the subject of the usufruct and fumishing secunty fo the frust
for the proper use and enjoyment of the property and for its restaration ir

a proper condifiorr or when the usufruct expires?

184  Even if the applicant’s right of use is, on a proper interpretatior
thereoi that of usus, he manner in which the applicant proposes o
exorise it — to wit, io the complete exciusion of the irust as owner -
sxceeds the ordinary bounds of usus and, if exercised in thal manner,
the expanded rght cemies expanded obligetions, which eare

commensurate with those stfaching to a usufnict.

168 The appﬁcént has repudiated her obligations (this very
application evidences her repudiation of fier ﬁbﬂgati&n fo pay
maintenance costs and propery rates in respect of the properiy.
Because the property was falfing info a dilapidated condition, the first
respondent fook occupation of it In 2006 and has can’féd all expenses in
regard o the general r_.:pkeep of the property. {The repudialion that
.rharacferfzes this appfication fs, morecver, entirely at odds with an
earfier undertaking made on behalf of the applicant, expressly and in
writing, to pay the property rates in respect of the properfy. She has nm;
honoured that underfaking, and fthe declaratory relisf sought in

paragraphs 3 and 4 of the notice of motion is inconsistent with it} in

' = Parte Estate Sortand 1961 (1) SA 6 (SR); Ex Parte Stancard Bank Limited: in re Sstate
Sodgsr 1963 (3) SA 8582 (5R); Joubert et al (Eds) LAWSA First Retesue Vol 24 at 435 and

\an der Merws Sakarag Twesde Uitgewe at 518

? soubert op oif 2t 435! Van der Merwe op cit 516-517



sddition, the applicant hes refusad fo provide security (for the purpcse
sat out in paragraph 16.3 above) The conseguence is thai the

applicant's rights of use are “held in abeyance until the sacurify Is

ST, s
~GIVEIT,
SERVITUDES: USUFRUCT A_ND Uusus

Ownership and servitudes

{7} Ownership comprises of an ‘elastic’ bundie of rights.* It is efastic in the
sense that the full exercise of ownership rights by the owner of the thing
concerned (be it movabie or immovable} may be suspended by granting a

third party the power to exercise cerain of the rights flowing from that

ownership.

[18] The incidents of ownership that are relevant for present purposes are!
18.1  bare fegal ownership; and

18.2  the right of use and enjoyment.’

(18]  Servitudes, stich as usufrucius and usus, are limited reai rights which
restrict “the rights, powers or fiberties of [the] ownef 10 2 greater or lesser
extent in favour of either another persanl or the owner of another Irenemenf’.?
Servitudes are in short @ subtraction from the owner’s dominium.? While

dominium remains with the owner, certain of the rights of use and enjoyment

* Joubert op cit at 435

: van der Merws * The Law of Things and Servifudes” & 105
tid

% Sap the enalysis along these ines in

at 203-208

? 8ns gbove note 4 at 215

3 pAbove rots 1 '

Bamesit and Others v Rudman and Another 1334 (AD)
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are placad at the disposal of & third parly to the exclusion of the owner.”
Servitudes are either personal or praedial in nature (Usus and usufruct being
personal) and are generally classified according fo the naiure and extent of

ihe rights conferred on the third party (and taken away from the cwner).

Usufruct

20 A usufruct *is defined ia be the n'gﬁ to use the thing of enother in such
a way as to preserve its substaniial character’.”® The right encompasses
enjoyment of fruits. " A usufruct confers the full right of use and enjoyment on

the usufructuary, leaving "siegs naakte eiandom fonly nude ownership]” in the

hands of the owner. "

[21] The obligations of the usufructuary that are relevent for prasent

purposas are set out in paragraph 16.3 above."?

tsus

[22] A senvitude of usus "ecembles a usufruct, but the holder's rights are

far more restricted.™ It is “a Jesser right than usufruct™® ('n minder

omvangryke persoonlike servituut as usufructus).

® pji

% pansdon's Sstate v Brunsdon’s Estate and Others.

' Joubert op cit at 422; See also above note 2 2t 508,
12 Ahove note 2 at 513, '

8 £ op a dulfer exposition, see Van

" Wleyn and Boraine Siberberg & Schoemans

'S joubert op cit al 441

¥ Above note 12 &t 521

dar h']erwé “ Sakereg’ Tweeds Utigawe 21 516-320.
"The Lew of Propery” 3ed at 387
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[23] The right of usus is generally intended to provide for the subsistence
needs (die “lewensbehoeftes”’y of the rightholder. The righthoklers
enfitlement to use and enjoy the propsrly and the fruits is thus limited 1o

wisther own needs (including that of hisfher fami;

[24] The use nghts which aré not incidental to the usuary’s needs remain at
the owner's disposal. For example the owner may attend on a farm subjedt
to a right of usus ‘o gather the fruits which remain affer the usuary’s
subsistenca needs have been met."”

[25] The limited nature of the right carries, as 2 corollary, 2 commensurately
limitad sat of obligations, in particular as regardé the upkeep cf the property.®
The obligation 1o prﬁvide sacurity for the return of the prnp'eri'y safva ref

substantia is, however, the same as that in the case of a usuiTuct 2

[28] The right of usus, and the obligations it entails, are flexible in the
sollowing sense. As the needs of ihe usuary increase, so hefshe becomes
entitled to use the property toa greater extent (and, conversely, the residual

rights vesting in the owner diminish. **

[27] Logically, such an extension of the usuary's right of use (i.e. to cater for

increased needs) extends the usuary’s obiigations. [ the usuary makes full

7 apove note 186 at 522
2 Satiogelo v Sellogelo 1921 CPL 181 at 168-189
® phove note 17

= appve note 19 at 523

 1hidt

2 320 gbove nole %5
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use of the property to the complete exclusion of the owner, then the usuary's

obligations expand to become commensurate with the obligations of &

usufructuary. Ses, for example, -

27.1 Vaet Commentarius ad Pandectus {f Uaufrucht, Book YII} transiation

by Searle and Joubert af page 85

"Byt as there is less of advantage in ‘usus' than in usufrucht, so also there Is
fess in respect of burdens fo be bome; for as a ustfructuary is bound to bear
modarate expenses inasmuch as he sppropriafes all the fructus,.. the usuary

on the other hand bears no expense unless he takes aff the advaniage, S0 that

the proprigtor can (ake no fruciys. Eor which reason he who has the ‘usus’ of

& house s compelled to repair it 2s often as he dogs not aflow the proorietor &g

use any part of ii..,” (emohasis suppiied)™

(28] In the case of both usufructls and usus:

251  The owner retains {at least) bare dominium of the

proparty.

28.0 A rHghi of use is conferred on a party other than the

ouwnar

2 tga also Hail & Keltaway Servtudes (1973) at 177, whers it stated thal,

" jusi Bs tha advantage denvad from usus may be iess than that derived from & usuftuct, so

the fizbility for the expenses of uokeep s likewise iass, for the rule is thai the usuary head
the Fuiis or has fhe sole vsa of the corpus

pearno part of e expensa unicss he takes sf
(Voet 7.8.51." Ay

2% Gae for exampie Cowley and Anather v Hahn 1387 SA 446 (ECD) 445 °F. : - :
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126] The difference between the two is ene of degree. i denends on the
extent io which ihe ‘bundle’ of use rights {which exists aver and above nude
dominium) is canferred on the right holder, i.e. the extent of the subtraction
fiom the owners dominium.  Viewed Fom the right hoiders perspective,
usufruct confers fuller rights than usus. Viewed from the owner's perspective,

ustis subiracts to a lesser extent from the rights of ownership.

[30] A full conferral of use rights is known as 2 usufruct. A more limited

conferral, which confines the right to use to the rightholder's own needs, is
known as usus. "As one moves along the comtinuum from a full subiraction of
use rights from dominium to a lesser subtraction, so one is moving out of the

realm of usufruct and info that of usus™

INTERPRETING THE TRUST DEED

[31] ' The respondent argues that the only interpretation to be had for the

words In the Trust Dead are that the right conferred is one of usufruct,

[32] In my view the words "full use" in the contexd of the Trust Desd, having
regard to the provisions of maintenance and rates and taxes to be paid from
an external source other than the applicant, the court must have regard to "full
use” in the context of the Trust Deed. The Court must also have regard to all

refevant facts in determining the actual intention of the Trust Deed

* Sep Barma N.C. v Fenis 1987 (2) SA 709 [Cat T14E)
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[33] | am of the view that the doner and the drafter of the deed, which at

that stage was the attomey, as well as the actions of Gennari must be taken

into account: inter aiia:

93.1 The letter dated 10 February 2000 where, the right conferred is clearly,

identified by the attorneys acting for the frustees as the common law

right of "usus”,

33 2 In November 2000, permission was requested by the applicant to
Jease a part of ihe property, but this wes refused. It was stated that the

applicant, who only has a usus right in terms of the trust deed, wilt not

" be affowed fo let it out,

333 fn June 2008, Du Plessis wrote as follows fo the applicant’s daughter:

“The right which your mother has obfained in terms of the Trust Deed (which
| have prepared and of which | am the Donor}, is not 2 ueufruct but only a
personal right to occupy the property (‘usus’). This means that ihe rght is

available to her and not to members of her family or fiends and aiso that

sha is not entitled to et the property fo others.”

[34] The intention of Gennan was clearly to confer the rigtit of "ires

peccupation” or usus to the applicant and not the right or ususiruchivs. This is

quite apparent from the following:



14

24 1 The drafier of the Trust Deed was an atfomey (Du Flessis) and he was
clearly aware of the distinction beiween the right of usus and
ususfruchfus. The words “fulf use” was accordingly one deliberately
usad fo describe the rght it (s frankly unthinkable in these
circumstances. so MrDe Waal argued that the intention was to confer

the ususfruchtus right.

342 Gennari took steps fo ensure that it would be possible for ihe appiicant
to exercise her usus night. As staled above, the rent received from the
propetty at 3 Paul Kruger Sireet, which was purchased in 1999, easify
covered the maintenance, rates and taxes and the water and electricify
of the property in 1999-2001. There was indeed money left to distribute
io the Trust's income beneficianies. It was accordingly safe for Gennari
io assume that .{ﬁe. Trust would have the income fo pay the
maintenance, refes and taxes of the  property.  This  become
impossible when the Kruger Street property was sold and the money
distribufed o the Trust beneficienies.

[35] 1 accordingly find that the applicant is the holder of a tsus in respect or

the propetty.

[36] In order forthe applicant, having 1o exercise her rights and to obfain
the refief sought she must accept and assume her obligations in respect of the

property as it relates to the exercise of her rights of usus.
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(37] The applicant, in law doas not have the duty to pay rates and taxes.

[38] Conseguently, | make the following order:

a) Having declared that the Applicant has the right of usus in respect of
the property. the First Respondent le directed o vacale the property,
situyate at 17 Leccino Terrace, Somerset West, descrived in the

attached plan as the remainder of Eff 159 Bakkershoorgte {"the

property”) within 2 weeks of the date of the crder.

b)  The Applicant shall have alf the rights and obligations of the holder of

the right of usus.

¢) The Applicant shall not be abie to exercise any rights declared to hers
in paragraph b above until such time as she provides the Trustees with
security io restore the property in the condition that she rec;.eived it
which security shall consist of her maintaining insurance for the
property of no less than 75% of its market value for the duration of her
rights set out in paragraph 2 above. May | just add, if she should use it

oniy for a limited period that will not be for 2 limited perfod.

26 coe an der Merwe Sakereg { 2™ ed) at 532, Hall & Kellaway Senifudes (1973) &t 177;

* para 38:Coroeft =t all, The Law of Servitudes in South Afnca (2™ ag), 2001 at 386 and

" Crosbis v Crosbie Execiior (1904) 21 SC 587,
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d)  The Apgplicant is not responsible for the payment of any past expenses,

including maintenanca cosis and property rates, in cornection with the

property,

The Trustees of the Trust, in other words the trust fiseff, at the time

when the ordar is made, shall pay the costs of this anplicatiorn.

Judge Nathan Erasmus

Western Cape High Court



