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espeetadly as it sees to we that siwmilar arguiments to those
which have been used by Mr. Jeppe in the present case might
equally: be used in the case of an applieation by a woman to
he admitted as an advocate-—a change which would mean an
cnotmous ditference in the practice of the courts in this country
and in any other country where such a change was made.  Therve
will. therefore, be no order on the present application, and as costs
are asked for the applicant must pay then.

Applicant’s Attorney © M. Lichtenstein . Attorney for Ineor-
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LEO v. LOOTS.

Purchase and sale.——Susponsive eowdition. — Right of perchaser to ot
articles.

In terms of a suspensive condition annexed to a contract of sale the
Adenunanm in certain oxen which formed the subject of the con
tract was to remain in the seller until the purchase-price, payable
in instalments, should be fully satisfied. A number of the oxen
o sold were, with the <eller’s knowledge, let for a short term to
the respondent. The seller took possession of four of these oxen
while they were heing used by the respondent.  There were no
instalments of purchase-price in arrear ut the time. //eld, on
appeal, atlirming the decision of the magistrate, that although the
oxen, until paid for, remained the property of the seller and could
under certain circumstances be veclaimed, the purchasers were
entitled to let the oxen to the respondent, provided the sellers
rights were not thereby prejudiced.

Qrirk's Trustees v Liddle's dssiguees (3 8.0 322) followed.

Appeal from the decision of the Seeond Civil Magistrate
of Johannesburg.
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[n June. 1907, the appellant Leo sold a number of oxen
to certain (" and M. By the terms of the contract of sale a
portion of the purchase-price was to be paid in August, the
remainder by monthly instalments varying according to eer-
tain circumstances.  The purchasers undertook to pledge a
certain number of their own eattle to Leo as cecurity for pay-
ment. [t was further agreed that the dominium in the oxen
sold should vremain vested in the appellant until the purchase-
price was paid. and that the latter could reclaim the oxen on a
breach of one of the terms of the contract.

In June. 1908 a certain B was substituted for one of the
purchasers. and it was further agreed that the instalments
should he paid on a different basis. and that Leo was to have
access at all times to the oxen.

The purchasers in September. 1908, et tourteen of these
oxen to the respondent Loots for three months, with the know-
ledge of the appellant  The oxen were let for the purposes
of transport.  The purchasers had at that time provided for
the instalments up to December. 1908.  In October of that year
the appellant Leo took possession of four of the oxen hired,
under cirenmstances which fully appear fiom the judgment.

In an action by loots for the return of the four oxen
and damages the magistrate gave judgment in favour of the
plaintift.  Leo appealed.

M. Nuthau, for the appellant.
(fregorowskr, for the respondent.

Cur adr. pult

Postea (April 26): —

[NvEs. Cd. delivered the following judgment of the Court .-——

During the month of June, 1907. the appellant disposed
of a number of oxen to Messrs. Coughlin and Maree. The
animals were sold in two lots. and the eonditions of sale were
embodied In two contracts. to the “erms of which further
reference will be necessary. A year later. namely, in June.
1908, one Bouwer was, with the consent of all parties con-
cerned, substituted for Coughlin as one of the purchasers :
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and the matter may be regarded as 1 Bouwer and not Coughlin
hal execnted the original document~.  The relevant provisions
ol these documents may be thus sammarvised. The  par-
chase-price of the oxen- jorty-cight in nnmber- -was tixed at
L1, 7s. 6do per head.  Portion ol this amount (£125) was
to be paid in August by the Withank Colliery. for whieh
company the purchasers we e at the time doing certaun trans-
port work. It the buyers continued to vransport coal for the
company  after August. then monthly payments of £33 were
to be made by the company to Leo on account of the pur-
chase-price.  Incase the transport arrangements hetween the
buyers and the company terminated. then the former agreed
to pay diveet to the seller monthly mstabnents of €25 until
the purchase-price should he Hquidated.

The purchasers nndertook 1o pledge sixteen other oxen of
their own o Leo as seeurity {or the payment of the parchase-
price.  And finally it was stipulated that the dowiwemncin the
animals sold should vemain vested i Leo until they had been
tully paid Tor: and that he should be entitled to claim them
back should the terms of the contraet not be strictly observed.

When Bouwer was substituted tor Coughhin as one of the
buyers a fwrther agreement was exeeated. which varied the
terms of the original contract in two material respects. The
pravehase-price was to be paia in quarterly. instead of monthly.
instahients. on o ominnnum basis of €300 and Leo was o the
meanw hile to have access to the eattie at all thines,

It will be observed that no CNXPress pl'u\'isi(m was nade for
the delivery of the oxen to the buyers: bt the eontract clearly
contemplated that such delivery <homld take place. and it s
common cause that 1 did

On the 16t Seprember, 190N, Bouwer and Maree fet fourteen
of these oxen to the resp ndent Loots for three months e £10
prr month. The evidence does not show what exaet proportion
ol the pl'icv. had at that time been |)ili«l: but 1t seems clear that
all the mstahwents had heen provided for up to the end of
Decermmber.  Bouwer states that before this agreement was come
to he reported it to Leoo and 1 tind no convradiction of that

statement in Leo’s evidence.  Loots mmtended to use the animals
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for transport purposes. in executing a contract which he had
made for carting hme and eoal to and 1rom Krugersdorp.  He
was to start work on the 15th October. and in the meantime he
nsed the oxen For taking loads of grass into Johannesburg. and
For <imilr minor purposes. On the 15th October four of the
oxen. which he had thus hived  had been <ent with a wagon to
Johiomesbure in charge of a0 ladl named Vineent, aged about
sixteen  yemrs. On his way bhack Vineent was stopped by
Coughlin. who. as vepresenting Leoo informed  him that the
oxen belonged 1o the Jatters and then went to the Booysens
police stetion for a constable, Tt was snguested that Vineemt
should make an atidavit: but there being no justice of the
peace immediately available: the bov was taken to the otfec of
Leo’s <olicitor. He was there asked it he would ;;‘i\'« up the
oxen.  There was no evidencee that actual threats were cm-
ploved s Eat Vineent says that he was afvaid that if he did not
give them up he would he sent to waoll He inguived what
would Lecome of cae wagon and its contents: but ultimately
acquieseed in the vehicle and the oxen being left at Conghlin's
house. and went home cnrrying a reeeipt for the Yom onen
signed by Lea.

Under these etrenmstances Loots bronght his aetion 1o
redehicery of the anmmals and For €60 as damages. Lec no
only resisted the demand. Tt connter-ciaiimed for the rematmnyg
ten oxen whieh the plaimttt had e his possession, or for - he
payr.ent of  £100. being then value.  Fhe magistrace tonnd
for the plaimtifl and dismissed the elaim i veeconvention, He
directed Leo to vetinen the oxens and awarded the st of €25 ax
damages. The present appeal by Leo s against that deeision,

Exception was initially taken to the magisteate’s jurisdic-
von: but no aehanee was placed upon that point as a ground
of appeal. and as thers are no merits in the exception 11 may
convenently be disregarded. The real question 15 whether
under the ciremmstances, there was any richt in Loots to retain
he catde as against the appellant. in whom the legad doncriea
was vested at the thme. Any such vight must of course have
been acyuired from Bouwer and Maree, and its validity would

depend upon their title to conferit. So that the inguiry narvows
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itself into an investigation ot the question whether, under the
agreements alveady rveferred to, Bouwer and Maree could legally
lease the ecattie to Loots notwithstanding the fact that. until
pard for, they remained the property of Leo and could under
certain circumstances be reclaimed by him

A< in so many of these cases. considerable discussion arose
with reference to the true nature of the stipulation <afeguard-
ing the rights of Leo. and as to its legal effect.  Wae it a reso-
lutive eondition. attached to a concluded contract of <ale, and
merely conferring upon the seller the vight to put an end to
the contract and reclaim his cattle in case of the non-payment
of the purchase-price # Or was it a suspensive condition, having
the cffect of keeping the matter open, so that there could be no
concluded contract of sale unless and until the buyer had carried
out his obligation # This is a question upén which there was
much controversy among the commentators. Some maintained
that a commissorial pact (and the stipulation in the present
agreetzents is of that nature) should always be considered as ve-
solutive. and never suspensive: while others contended that it
was quite possible so to word such a pact that its effect would
be to entively suspend the operation of the contract of sale
until the condition had been complied with.  Gliick (Pandecten,
vol. 16, bk. 18, 2. sec. 1006) discusses the whole matter, and after
noting the names of the contending jurists and referring to the
leges of the Jhgest npon which they respectively relied, he
states his own view to be that there is nothing to prevent a
commissorial pact from being so worded as to have a suspensive
operation.  But he adds that, in case of doubt, it should be con-
strued as resolutive rather than suspensive. This also was the
opinion of Voet (¢d Pand. 18, 3, 1).

In Querk’s Teustees v. Liddle's dssignees (3 S.C. 322) the
Cape Supreme Court held that a condition inserted in a so-called
contract of sale, to the effect that the ownership of the articles
sold and delivered should remain in the seller until the payment
of the price, was a suspensive and not a resolutive condition;
in other words, that there was no coneluded contract of sale
between the parties pending such payment. This decision was
based upon the principle that such a condition was repugnant
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to the very nature of a sale: that it could therefore not he
attached to a contract of sale: and that the vesult of the parties
inserting it in their undertaking could only be to suspend the
contract of sale until the condition had been disposed of.  This
is a view supported by authority (see Voet, 18, 1. 24): it has
found general aceeptance in South Africa. and we shall be well
advised to adopt it.

It follows that there was no concluded eontract of sale in
this case . but that does not by any means dispose of the present
dispute.  Because there was a very real and definite contractual
relationship between the parties, as a result of the agreements
which they signed. even though the effect of chose documents
was not there and then to establish a contract of sale.  Bouwer
and Maree in return for the instalments which they undertook
to pay. and dic pay, and in return for the pledge of sixteen
of their own cattle, received delivery from Leo of the forty-
eight oxen. and had the right to keep and use them. Nor could
Leo claim back the animals or dispose of them in any way so
long as the instalments of the purchase-price continued to be
duly paid and the other terms of the contract continued to be
observed. The so-calied buyers were entitled to use the oxen
for their profit. as if they belonged to them : indeed. the contract
contemplated that they should do so.  They could not. of eourse,
sell them, nor could they pledge them: that would be to treat
them as their own property. in fraud of Leo's vights.  But they
could, for purposes of earning money by transport work, and
in other similar vespeets, make use of the animals as if they
belonged to them. And the wore instalments they paid the
neaver they approached the line which separated their position
from that of true owners.

[t is not necessary to inquire whether juristically Bouwer
and Maree were the possessors of these oxen. A civilian com-
mentator would probably say that they were not —for the reason
that wsucepio would not vun in their favour. and that they
could not take advantage of the possessory interdiets.  But tor
practical purposes they were in many respects in the same posi-
tion as possessors.  And upon general principles T can see no
reason why they could not allow Loots or any other suitable
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person the use of the eattle foir a short period inoretarn for a
noney

charge ol Loots to earry on the general transport work whieh

payment.  They could elearly have placed them in

the eontract contemplated. taking the profits and paying him a
salary.  And there is very little difference in principle between
suach an rangement and the lease of the animals to him for
simlar purposes for a short period. Tt s not necessary o gy
fardier and say that the rights of Bouwer and Maree to grant a
lease of these oxen was unlimited.  They might possibly have
entered into arrangements incompatible with the enjoyment by
Leo of the rights expressly or tacitly rveserved to him by the
main contraet.  There is no need to pronounee any decision upon
that aspeet of the matter. becanse it does not arise here. The
only respeet in which it wis sugygested during the argument that
the contract had been broken (assuming that the letting does not
m atself consutute a hreach) was that Bouwer and Maree conld
not falil thenr agreement that Leo should always have {ree
aecess to the oxen.  But there 18 nothing to show that in regard
to the cattle leased to Loots, such acceess was dented to hin,
Loots lives on the same farm as Bouwer. and the latter states
that he wrote to Leo informing him of the contraet with Loots
hetore the eattle were handed over. Nor does Leo say that he
cannot hay e aceess to these fourteen oxen s the case he makes is
that they were pledged (on which point the evidence is decisively
against him). and that Bouwer and Maree had no right to part
with the custody of them.

The result is that in my opmion an intending buyer who
obtains the rights in respeet of the subjeet matter of his eontiaet.
which Bouwer and Maree obtained 1 regand to these oxen s not
necessarily bound to retain the physieal control of then himself.
He may allow others to exereise that control provided that he
does not thereby prejudiee the seller in regard 1o the cuforeement
of hisrights.  There is nothing to prove any such prejudiec here.
The owner knows where the animals are. and i the buyers make
default in the payment of the instalments. he will be able 1)
vindicate his preperty in the hands of Loots.  In sueh & case
rights. whieh the latter had obtained from Bouwer and Marce

would be no answer to the claim of the owner.  But while the
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contract is being performed by the buyers. the respondent s
entitled to set up those rights as o defenee to a elaim like the
presenc. There is no direet authority upon the point. but it
seller sees fit to part with the possession of the thing sold, to
vive the intending buyer the vight and contral and use of it for
his own benetits thea it secms to me in the absenee of expreass
stipulation to the contrary. the buyer may assign to others the
right of user which he enjovs - at any rate ander the eireun-
stances shown to exist in the present ease.

A speeindl defence was raised o the etfeet that Vineent. in
whose charge the four oxen were voluntarvily gave thens up. and
that the respondent cannot go hack upon the aet of his agent,
Now . the magistiate's view of the faets affeeting this part of the
case seems to e the correet one. No actual threats were used
to induce Vineent to part with the cautl -0 but the lad boaded
therr over beeause he felt himsell helpiess to do anything else.
We know that a policeinan had appeared upon the scene, he was
taken to a solicitor. he beeame nervous and agitated. and he
consented to give up the duimals beeause he saw no other
course open to hine [t is not neeessary to decide whether this
amounted to spoliation : hecause it is clear that the boy, who
had no one to advise hinn siinply did what it was suggested that
he should do. The point i~ that he had no authority to pat with
the oxen: he was not the agent of Loots to that extent. They
were placed in his charge to be used for a certain purpose and
then to be brought back.  He had no power to dispose of them so
as to bind his principal @ ~o that the special defence iails.  The
wagistrate was right in holding that Leo was not entitled to
claim the four oxen from Loots, and it foliows that he was also
vight in dismissing the claim in veconvention.

The damages awarded were somewhat high under the civenn-
stances. At the samc time Loots was deprived of the use of
these oxen for a considerable period, and must have been puat to
expense in sending for his wagon, which with its contents was
also taken to Coughlin’s house. It is not possible upon the evi-
dence to reduce the rward by any detinite amount : nor was this
aspect of the case much pressed during the argamenr.  On the
whole, the Court would not be justified in interfering with the
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magistrate’s diseretion on this point. T follows that the appeal

must be disimissed with costs.

Appellant’s Attorney M ol Respondent © Attorneys:
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KROON v. ENSCHEDE AND OTHERS.
1909.  April 19, 26, WESSELS and CURLEWIS, JJ.

Principal and surety. - Co-sureties——Same contract. — Payment or debt.
Claim tor contribution trom co-sureties.  Cession of actrion,

One of several sureties whose obligations arise from the same instru-
ment may, upon payment of the debt, claim a contribution from
his co-sureties without cession of action from the creditor.

Appeal from the Assistant Resident Magistrate of Pretoria.

In May, 1905, the Transvaalsche Bank advanced to the Trans-
vaalsche Onderlinge Kolonisatie en Landbouw Maatschappij
(Ltd.), the sum of £300, bearing interest at 5 per cent. per
annum.  The directors of the company (among whom were the
appellant and the respondents) in their individual capacity and
in one and the same instrument guaranteed as co-principal
debtors the payment of the debt. The directors were ecalled
upon as guarantors to pay the sum of £329. Ox. 6d. in terms
of their gnarantee, and, with the exception of the appellant.
they jointly paid that amount.

Certain of the directors then jointly sued the appellant for
his due contribution, joining as co-defendants those directors
who were unwilling to join as plaintifts. The appellant ex-
cepted to the smmmons on the grounds that:—

(«t) 1t diselosed no cause of action inasmueh ax vo eession
of action by the principal creditor in favour of the
plaintiffs was alleged.



