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THE SUPREME COURT OF APPEAL OF SOUTH AFRICA
MEDIA SUMMARY OF JUDGMENT DELIVERED IN THE SUPREME COURT OF APPEAL

From:	The Registrar, Supreme Court of Appeal

Date:	25 April 2025

Status:	Immediate

The following summary is for the benefit of the media in the reporting of this case and does not form part of the judgments of the Supreme Court of Appeal
Sekabate v The State (1223/2023) [2025] ZASCA 49 (25 April 2025)
Today, the Supreme Court of Appeal (SCA) granted an application for special leave to appeal against the judgment of the Mpumalanga Division of the High Court, Middelburg (the high court), sitting as court of appeal. Consequently, it upheld the appeal against conviction and sentence imposed in the regional magistrate’s court, Evander, (the trial court) on 3 August 2022 and confirmed by the high court.

Thabo Joseph Sekabate (the applicant) was convicted on one count of murder in terms of s 51(2)(a) of the Criminal Law Amendment Act 105 of 1997 in the trial court and was sentenced to seven years’ imprisonment. It was alleged by the State that, on 14 April 2021, at or near Lesley in the regional district of Mpumalanga, the applicant inflicted a single stab wound with a sharp object or knife on the left upper leg of Sakhile Zwelakhe Ntuli (the deceased). In terms of s 309B of the Criminal Procedure Act 51 of 1997 (the CPA), leave to appeal was granted to the high court. The appeal was dismissed and the high court declined to interfere with the sentence imposed by the trial court. The applicant then sought and was granted special leave to appeal to the SCA.
On the relevant day, the applicant was informed by his wife that his daughter had been raped by the deceased. His daughter informed him that Mr Mondli Masuku (Mr Masuku) knew the deceased. Mr Masuku accompanied the applicant to the deceased’s residence. In the yard of the deceased a scuffle broke out between the applicant and the deceased. The deceased sustained a stab wound to the left upper leg, reported in the post-mortem report as the cause of death.

At the trial, Mr Masuku testified he was always in the applicant’s and the deceased’s presence during the scuffle, and that he did not witness any stabbing. He stated that he was between the applicant and the deceased as he tried to keep them apart to prevent the applicant from
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assaulting the deceased and that after the applicant had unsuccessfully tried to reach the deceased, he turned and waved his hand, which had a shiny object in it. He testified further that, thereafter, the applicant exited the yard walking in front of him and the deceased followed behind him (Mr Masuku). During this time, Mr Masuku said he heard the deceased’s mother say that they wanted to kill her son in her home and he went back into the yard where he noticed that the deceased was bleeding. He did not know what had caused him to bleed. He added that he had not observed the applicant making any kind of swinging movement with his hands.

Mr Oupa Khumalo (Mr Khumalo) testified that on the day in question, as he was making a delivery at the deceased’s next-door neighbour, he observed the applicant and the deceased argue and the scuffle that ensued, at a distance of about 15 metres from under a light, as bright as daylight. He testified further that the applicant had a shiny object in his hand and that he saw his hand coming from behind in a stabbing manner.

The applicant persisted that he that he only had his car keys in his hands when he went into the yard of the deceased and that the deceased came at him to assault him, and as a kung fu master, he performed a karate movement to defend himself from the attack. The high court rejected this version.

In the SCA, the applicant’s counsel attacked the finding of the high court and submitted that the high court misdirected itself in finding that the appellant had conceded that he had stabbed the deceased. The SCA highlighted that the onus to prove the cause of the injury was on the State. It had to show that the conduct complies with the definitional elements of the crime, which includes that the inflicting of the stab wound was intentional. It pointed out that the medical evidence presented by the State did not take the State’s case any further as it contradicted the testimony of Mr Khumalo, regarding how the injury was allegedly caused. It found that the high court misdirected itself in finding that there was no material contradiction between Mr Khumalo’s police statement and his testimony, underscoring that the conclusion affirmed by that court clearly indicated that the high court misunderstood the evaluation of the evidence of a single witness. The SCA concluded that the State did not prove its case beyond a reasonable doubt.

Further, the SCA faulted the fact that the trial court confused the principles of dolus eventualis with those of dolus indirectus and said that it was clear that the court misdirected itself on the application of the law. On that premise, it questioned how the high court, considering the aforesaid, concluded that the trial court was correct in finding that the State had established that the applicant unlawfully and intentionally, in the form of dolus eventualis, caused the death of the deceased.

The SCA further criticised the high court for invoking the mechanism created by s 322 of the CPA, which it said was not suited to correct the kind of problem which the high court was faced with. It concluded that the onus rested on the State to prove all the elements of the crime beyond a reasonable doubt. The State had failed to do so, leaving room for a great deal of speculation about how the injury could have been inflicted, by whom and at what stage. In the result, the application for special leave to appeal was granted and the consequent appeal against conviction and sentence was upheld.
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