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Please note that the media summary is intended for the benefit of the media and does not form part of the judgment of the Supreme Court of Appeal.

Douglasdale Diary & others v Bragge & another (731/2017) [2018] ZASCA 68 (25 May 2018)
Today the Supreme Court of Appeal handed down a unanimous judgment dealing with ownership rights of fideicomissaries of property upon the death of the fiduciary where the property was registered in the fiduciary’s name. This appeal follows acrimonious litigation between the parties in the Gauteng High Court Division, Johannesburg. 

The litigation began when the owner of Douglasdale Dairy Farm (the farm), who bought the farm from which dairy operations were conducted, passed away and left the farm to his wife (first respondent) subject to the condition that upon her death the farm will devolve to his sons, 60% thereof to the second appellant and 40% to the second respondent as fideicommissaries. Subsequent to the death of the owner, a number of changes took place in respect of the shareholding of first appellant. Following the distribution of the owners’ estate, first respondent held 1%, second appellant 63.3% and second respondent 35.7% of the shares of first appellant. Needless to say, a company called MERB Pty (Ltd) was created which held 100% shares in the first appellant in which second appellant held 50% shares and second respondent also held 50% shares. 
The ownership of the farm and the dairy business was separated which necessitated the dairy business to conclude a ten year renewable lease with first appellant. This lease was entered into by the owner and the first appellant in 1986. The renewal endured until the demise of the owner in 2000. The second respondent and the executors of the owners’ estate entered into subsequent leases with first appellant. 
Between 2006 and 2009 no formal written lease agreement was concluded. Subsequently, first respondent, who had been bequeathed the fiduciary interest in the farm, entered into a further lease renewal. Disagreements regarding the running of the farm ensued between the sons and that resulted in their own litigation. Needless to say, the first respondent brought an eviction application against the dairy business before the court a quo. The second respondent and second appellant also brought an application to intervene as interested parties. Suffice to say the court a quo granted the eviction application but dismissed the intervention application.
With leave of this court, leave to appeal was granted against the order of the court a quo. Subsequent thereto, on 06 September 2016, first respondent died. The crisp issue before the court was the legal implications of the law relating to the death of the fiduciary who had successfully brought an eviction application. The court found that when dealing with the death of a fiduciary where the property is registered in his/her name, upon his/her death, ownership of the property is acquired by the fideicommissaries. Accordingly as owners, it is the erstwhile fideicommissaries who are the only ones who could claim the ejection of the lessee. 
The court held further that ownership of the property passed to second appellant and second respondent in undivided shares of 60% and 40% respectively. This had the consequence that the order obtained in the court a quo by the first respondent is unenforceable and cannot have any practical effect.
The court concluded that for this reason this case falls within the scope of s 16(2)(a)(i) of the Superior Courts Act 10 of 2013, namely that the issue before this court, being an order granting the first respondent the right to evict first appellant from the property will have no practical effect or result; nor are there any exceptional circumstances which would justify an appeal. Thus the appeal was dismissed with no order as to costs


