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THE SUPREME COURT OF APPEAL OF SOUTH AFRICA
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Coram: Mthiyane DP, Maya and Shongwe JJA and Erasmus and
Mbha AJJA

Heard: 9 May 2013

Delivered: 31 May 2013

Summary: The nature of the appeal created by s 20 of the Health Professions Act 56
of 1974 — whether it is a wide appeal or a restricted appeal, ie an appeal in the
ordinary sense.



ORDER

On appeal from: Western Cape High Court, Cape Town (Hlophe JP and
Zondi J sitting as court of first instance):

The appeal is dismissed with costs including thetscof two counsel.

JUDGMENT

MTHIYANE DP (MAYA, SHONGWE JJA, ERASMUS AND
MBHA AJJA CONCURRING):

[1] This appeal is against a judgment and ordethefWestern Cape
High Court (Hlophe JP and Zondi J) dismissing thpedlant’s appeal in
terms of s 20 of the Health Professions Act 56 ®#4l(the Act) against
the decision of the second respondent, the ProfessiBoard for

Emergency Care Practitioners (the Board), to wéthdthe appellant’s
accreditation. With the leave of the high court dppellant appeals to

this court.

[2] The appeal follows an earlier appeal to thisurcoby the
respondents against the judgment and order of thst&h Cape High
Court, in which Motala J and Manca AJ had held #atppeal under s
20 of the Act is a wide appeal which is not condirte the record which
served before the Board. The appeal was struck fh@moll on the basis
that the matter was not properly before the caigdve had been granted
on the question whether the s 20 appeal was a apgeal or a narrow

appeal. In granting leave to appeal the learnedgsidhad left out of



account issues such as the ‘the merits of the agpeH, the striking out
application, and the contentions as to the recdrdé case is reported as
Health Professions Council of South Africa & another v Emergency
Medical Supplies and Training CC t/a EMS 2010 (6) SA 469 (SCA). For
convenience | shall refer to the appeal to thigtcagainst the decision of

Motala J and Manca AJ, as ‘the earlier appeal'.

[3] There are two questions that require consid@naby the court in

the present appeal. The first is whether this dppgaroperly before the
court, given that the earlier appeal on the saswgeisvas struck from the
roll. The second question is whether the appealtedeby s 20 of the Act
IS a wide appeal or a narrow appeal. If this caancludes that s 20
creates a wide appeal then in that event it shbale regard not only to
the merits of the case but to the review grountisd®n by the appellant,
such as bias and conflict of interest on the paithe Board members
when the decision to withdraw its accreditation waade, as well as
other review grounds raised by the appellant. Bohithe other hand a
conclusion is reached that s 20 of the Act creataarrow appeal, ie an
appeal in the ordinary sense, the consideratigdghefppeal by this court
will be confined to the merits of the appeal. Hoee\wt will be limited to

the evidence or information on which the Board’'sisien was based.
The only determination will then be whether thatid®en was right or

wrong.

Factual background

[4] In 1999 the appellant applied to the Boarddpproval to conduct
training of emergency care practitionerdhe so called paramediesin
four basic ambulance assistance (BAA) courses,ethaenbulance

emergency assistance (AEA) courses and subsequdrgtyeen



November 2002 and February 2003, one critical essestance (CCA)
course. The appellant’s applications for accreidmatvere granted. By
the end of 2004 the Board discovered that the &pypeconducted
training well beyond its original accreditation. €llappellant was now
offering training in 11 BAA courses, five AEA coas and two CCA
courses without having obtained approval from tload to extend the
scope of its accreditation. The Board conductethaestigation into the
matter and also discovered that the facilities, dag@ipment and the
standard of the offered training were well below. pa November 2006
the Board conducted an examination of the appé&latudents in the
CCA discipline. The students performed poorly. the same month the
appellant’'s accreditation was withdrawn by the Bloarhis led to an
appeal to the high court in terms of s 20 of tha Wbich was then
considered by Motala J and Manca AJ.

Isthe appeal properly beforethis court?

[5] Against the above background | turn to a diseus of the issue

whether the present appeal is properly beforedbist. Counsel for the
appellant submitted that it is not competent fas tdourt to adjudicate on
the question whether the s 20 appeal is a wideahmpea narrow appeal
as this issue was disposed of in the earlier appdat argument is

clearly without merit. On a proper reading of thdgment it is clear that
the court in the earlier appeal refused to heaafpeal piecemeal, given
that there were outstanding issues which also fdrpert of the s 20

appeal and which could still come before this caurtappeal. Leave to
appeal had been granted by Motala J and Manca KJoarthe question

whether the s 20 appeal is a wide appeal or awaappeal. The matter
was struck off the roll and there was therefordinal determination of

the issue which would have entitled the appellantaise a plea of res



judicata. | conclude therefore that the questionstdl open for

adjudication and that it is competent for this ¢aardeal with it.

Section 20 appeal: wide or narrow appeal?

[6] | turn now to the question whether the appeahted by s 20 of the
Act is a wide appeal or a narrow appeal, ie an appethe ordinary

sense. Before doing so it is necessary to briefguss how the two
courts below approached the matter. Motala J andci&l&J adopted the
view that the appeal under s 20 was a wide appehttat the court was
therefore not restricted to the information thaswafore the Board when
it made its decision. Having come to this conclaogioe learned judges
concluded that they were entitled to have regarthéoreview grounds
relied on by the appellant. Hlophe JP and Zondlighed themselves
with the view that the s 20 appeal was indeed & \ajmpeal but refused to
hold that it was wide enough to include consideraby the court of the
review grounds contended for by the appellant. Téwned judges

expressed themselves as follows:

‘In our view when Motala, J and Manca, AJ held taatappeal under section 20 is a
wide appeal, they could not have meant an appefleohature contended for by the

appellant.’

The judges went on to state that thigneaning this case- was not a
review but an appeal and therefore the court comlg concern itself
with the merits of the matter. They aligned themsglwith the remarks
of Cameron JA irRustenburg Platinum Mines Ltd (Rustenburg Section) v
Commission for Conciliation, Mediation and Arbitration 2007 (1) SA
576 (SCA) where the judge of appeal remarked (Bajahat the merits
may sometimes intrude in review proceedings but thiss did not
obliterate the distinction between an appeal arel/eew. In my view the

judges in the court below were no doubt corre¢hair finding that there



Is a clear distinction between an appeal and &weand therefore cannot
be faultered in that regard. See dBsbo Sar Fishing (Pty) Ltd v Minister

of Environmental Affairs & others 2004 (4) SA 490 (CC) para 45.
Notwithstanding that stance, however, they procgddedeal in detalil
with the review grounds advanced by the appellantsi appeal under s
20 of the Act, namely, appellant’s contentions @raincorrect body took
a decision to withdraw its accreditation; that Baward was biased in that
it prejudged the issue; and that there was a naatnflict on the part of
the members of the Board. It seems to me that dloet delow having
found that the appeal under s 20 was limited tontlegits, the need to
consider the review grounds raised by the appeidinaway.

[7] Section 20 affords a person aggrieved a rightappeal and

provides as follows:
‘20 Right to a appeal

(1) Any person who is aggrieved by any decisiothef council, a professional board
or a disciplinary appeal committee, may appeah&appropriate High Court against
such decision.

(2) Notice of Appeal must be given within one moftbm the date on which such

decision was given.’

[8] In Health Professions Council of SA v De Bruin [2004] 4 All SA
392 (SCA) para 23, this court authoritatively deddhat an appeal to the
high court created by s 20 of the Act was an apipethle ordinary sense,
le ‘a rehearing on the merits but limited to the@ewnce or information on
which the decision under appeal was given, and Imchwvthe only
determination is whether the decision was rightvoyng’. De Bruin was
followed and applied by this court iMe Beer v Raad vir
Gesondheidsber oepe van Suid-Afrika 2007 (2) SA 502 (SCA). IDe Beer



the argument that the appeal in s 20 of the Actavesvsiew was rejected

as being clearly wrong (see paras 25-26).

[9] Motala J and Manca AJ refused to follow and lgppe Bruin.
They adopted the view th&le Bruin was distinguishable on the facts
from this case and advanced two reasons for thatlusion. The first
was that the decision iDe Bruin and the cases referred to therein dealt
with an appellant who had sought to appeal agairscision which had
been taken consequent upon a disciplinary healmngach case, said the
learned judges, the disciplinary proceedings hahlvecorded and there
was difficulty in determining what constituted thecord of the
proceedings. The second reason was that the dessas taken in the
absence of the interested person. This line obreag found favour with
Hlophe JP and Zondi J who said in their judgmemat there was no
reason why they should deviate from the judgmentMoftala J and

Manca AJ in regard to the nature of the appeal.

[10] In my view the reasons advanced by Motalad ianca AJ that
this case is distinguishable froie Bruin do not withstand scrutiny. In
the present matter there was a record which sepeéolre the learned
judges when they considered the s 20 appeal. Tlasg for example
Form 169 on which the appellant applied for acteddin. There was
also correspondence and other documentation reléwahe appellant’s
application. There were furthermore affidavits efothe judges
explaining the context in which the documentatianl lbeen submitted. |
therefore do not agree that there was no recattiisrmatter on which the
appeal could have been considered on the merit® ke second ground
relating to the absence of an interested persamthtrespect, appears to

be a bit of a red herring. There was no necessityhe parties to appear



In person in the present matter. The appeal wadumed through their
representatives and the documentation filed byréspective parties. In
any event none of the parties in this matter wdwdde been capable of
appearing in person. In my vieldxe Beer and De Bruin were correctly

decided and this court is bound by them. It hasbean shown that the

two cases were wrongly decided.

[11] In the view which | take of the matter, naméhat an appeal
created by s 20 is a narrow appeal, ie an appéheiordinary sense, it is
necessary to consider the grounds advanced by ghellant on the

merits.

The merits

[12] In this regard two main issues require congitien. The first

concerns the correctness or otherwise of the aecisf the Board to

cancel the appellant’s accreditation. The seconttems the decision
relating to the November 2006 examination. Regardle first issue the
essence of the complaint against the appellanttedst offered training

beyond its originally approved accreditation. Witlea appellant applied
for accreditation in 1999 it indicated on Form 1@t it intended to

conduct training in four BAA courses. On 29 Jul\923he Board caused
the appellant’s premises to be inspected and agreditation report
was compiled. These were considered by the Boar2i7o@ctober 1999
and the appellant was informed by a letter datBldBember 1999 that its

application for accreditation had been granted.

[13] On 10 November 1999 the appellant appliedragai accreditation
for three AEA courses. On 12 and 13 July 2000 thear8s

representatives inspected the appellant's premiaed thereafter



compiled a pre-accreditation report. After congiaprthe matter, the
Board approved the application for accreditatiord aonveyed its

decision to the appellant by way of a letter d&@dctober 2000.

[14] Between November 2002 and February 2003 tipelEmt applied
again on the prescribed Form 169 for accreditamooonduct training in
one CCA course. During May 2003 the premises ofapgellant were
inspected and a pre-accreditation report was cea@hd handed to the
Board. The appellant was subsequently informed &y of a letter that
its accreditation had been granted, subject t&€@# examinations being
moderated by the Board’'s education committee menierDhai. The
appellant’'s accreditation was confirmed on 17 Ndvem2003 at a

meeting of the Board.

[15] By the end of 2004 the appellant was, contraryits original
accreditation, conducting training in 11 BAA cowgséve AEA courses
and two CCA courses. The Board’s complaint was that appellant
deviated from its original accreditation of four BAourses, three AEA
courses and one CCA course. This was what the lappelkiginally had

applied and had been granted accreditation for.

[16] The matter became a subject of various coordences between
the Board and the appellant from 2005 to 2006 ardhinated in the
Board revoking the appellant’s accreditation intl# courses in which it
conducted training. The Board has maintained thHmoug that the
appellant was conducting training beyond its adtagdn and that
despite bringing this to the attention of the algme| the latter simply

ignored this fact and proceeded with training belyibs accreditation.



10

[17] In argument on appeal before this court coufmethe appellant
did not dispute that the appellant offered morerses than those for
which it had been granted accreditation. The susionisadvanced on the
appellant’'s behalf was that the letters from thearflogranting the
appellant accreditation did not limit the numbercofirses the appellant
could offer in any of the three disciplines, namBKA, AEA and CCA.
In my view the submission is without merit. The algnt applied for
accreditation to offer training in a specified nwanlof courses and there
IS no reason to think that when accreditation wastgd it entitled the
appellant to offer more courses than those apgbedThe appellant’s
conduct in conducting training in more courses ttmse applied for was

contrary to the provisions of s 16(1) of the Achigh reads as follows:

‘(1) Notwithstanding anything to the contrary inyasther law contained but subject
to the provisions of the Nursing Act, 1978 (Act&01978), no person or educational
institution, excluding a university or a technikanay offer or provide any training

having as its object to qualify any person for pinactising of any profession to which
the provisions of this Act apply or for the carnyion of any other activity directed to
the mental or physical examining of any personoithe diagnosis, treatment or
prevention of any mental or physical defect, ilmes deficiency in man, unless such

training has been approved by the professionaldoancerned.’

[18] There were other reasons why the Board decidesithdraw the
appellant’s accreditation, such as insufficientipauent, failure to keep
logbooks and the general poor quality of trainindo not intend to deal
with these reasons, because of the finding in thequling paragraph that
the appellant’s conduct fell foul of the provisiarfss 16(1) of the Act.

[19] This brings me to the November 2006 examimats one of the
reasons which led to a decision to revoke the #gop& accreditation. |

have already indicated that the Board alleged ttiatquality of training
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offered by the appellant was unacceptable to therdddn support of this
allegation the Board relied on a number of reportduding that of a
Board member Mr James Bowen. His November 2006rreymied that
the students who sat for the November 2006 examimatwhich was set
by the Board, lacked a deep understanding of thieat&knowledge and
described the grasp of the subjects by the studentuperficial. On 7
November 2006 the Executive Committee passed dutesoauthorising
the Chairperson of the Education Committee to agpexaminers to
conduct the examinations of the appellant as an@énwthere was
completion of a particular course which requirecaraination. Ms D
Muhlbauer was appointed as the chief examiner toadec the
appellant's CCA final examination. Mr Bowen was aiped as the

moderator.

[20] On 15 November 2006 Ms Muhlbauer obtained @igective
Structure Clinical Examination (OSCE) sheets inezhdor use in the
CCA examinations from Dr TH Stevens, the appel&ntedical director
and CCA co-ordinator. Upon perusal thereof, sheddhat the OSCE
sheets did not cater for all the examinable skilgh no less than 14
skills missing. When she took this matter up with &3evens, she was
advised that the OSCE sheets forwarded to her werespect of the
skills that the appellant had decided to examimediudents on and the
skills that the students had practised for themal. Dr Stevens also
indicated that the students had been taught fouhenfl4 skills that Ms
Muhlbauer considered to be missing from the OSGEetsh with the rest
of the skills having been taught to the studentha&ir hospital phase and

therefore not examined during the OSCE.
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[21] From the above it was clear to the Board thatstudents were not
taught by the appellant in all the skills that thegre required to be
proficient. The upshot of this was that none of shedents passed the
long question paper, where the highest mark wageflcent and the
lowest mark was 22 per cent. Again in the OSCEszsssents none of the
students passed the examinations, the pass mang & per cent.
However four students passed the short questiorrpépur failed the
oral evaluations and only two students were founke competent in the
simulations. A conclusion was reached that it wdaddutile to allow any
of these students a reassessment without propeedraimaction. Mr
Bowen in his moderation report repeated much oftviti& Muhlbauer
stated in her report. As already indicated abowecdncluded that the
students appeared to lack a deep understandingheoftheoretical
knowledge and that there was a superficial grasfhefsubjects by the
students but insufficient to deeply explore a scibjele also stated that
there appeared to have been an obvious lack integaehing of the
program in question, as students were unable toodsirate a detailed
understanding of certain procedures. Finally, helccoot recommend
that any of the students be permitted to be rag@teith the HPCSA.

[22] In argument before us, counsel for the appekabmitted that the
November 2006 examination was so difficult that revenedical

specialists could not have been expected to anawérast one of the
guestions in the detail required. Counsel relieghes submission on the
report of Dr Cooke who was invited as an experth@nappellant’s behalf
to consider, assess and evaluate the November&@0bBination papers.
Dr Cooke’s report has been placed before us. Bhanfortunately not
how | read the report as set out in his letter @May 2007. Dr Cooke

said that the questions were medically correctpgauited out that there
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were minor issues with regards to long questiorssdiort questions. He
then went on to say that the questions could bdyeasderstood and
were very clear in their content of case scenamagct requirements of
answers and subsections. As to the long quest®issalted that they were
not misleading. There was, he continued, some nganse of ambiguity
or ‘trick questions’ in the multiple choice sectiode then went on to
offer comment on the mark allocation and acknowdedthat the mark
allocation in the long questions is an area whidhalways carry some
minor degree of subjectivity. His further commeatsthe paper do not,
in my view, detract from the fairness of the exaaion and do not
provide support for the contention that the Novenft@6 examination
paper was unfair and aimed at failing the appéfiastudents. In my view
the submissions by counsel regarding the Novemb86 Zxamination

paper are without merit.

[23] It bears mention that the first respondeng Hhealth Professions
Council of South Africa is the statutogustos morum of the medical
profession and that being mainly composed of mesbkthe profession
who know and appreciate the standards demandekeoprbfession, it
has considerable advantages over a court in theidmmation and
evaluation of standards sought to be maintairied Bruin para 23).
There can therefore be no question that the Boasik®ssment of the

November 2006 examination must carry the day.

[24] In the result the following order is made:

The appeal is dismissed with costs including thetscof two counsel.
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