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ORDER

On appeal from: South Gauteng High Court, Johannesburg (Foulkes-
Jones AJ sitting as court of first instance) rdered that:

The appeal is dismissed with costs, such costsidinde those of the
application to lead further evidence on appeal ramit the matter to the

arbitrator.

JUDGMENT

WALLIS JA (PONNAN, MALAN, MAJIEDT and PILLAY JJA
concurring)

[1] This case involves a challenge to an arbitra@igvard in terms of
s 33(1)b) of the Arbitration Act 42 of 1965 (the Act). Theuirth
respondent, a senior advocate and member of thandekburg Bar,
made the award. Foulkes-Jones AJ sitting in thettS@auteng High
Court, Johannesburg, rejected the challenge andybeal is with her

leave.

[2] The background to the dispute is the following.terms of an
agreement of purchase and sale concluded on 2 Nmre?007, the first

respondent, Trustco Group International (Pty) Lihtuétco Group)



purchased from the appellant, Dexgroup (Pty) Ltedx@oup), the entire
issued share capital of the third respontésgether with certain claims
and loan accounts. The purchase price was to bea&anmum of
R65 million. Of this R20million was payable in cash the effective date
and the balance was to be paid by way of the is$@shares in Trustco
Group Holdings Ltd (Trustco Holdings), the secomspondent. The
number of shares to be issued was to be calcutgte@termining the net
profit after tax achieved annually by a group ofmganies consisting of
the third respondent and four subsidiaries ovegraog of four years, and
dividingthe resultant figure by R3.80 per sharetelims of clause 4 of the
agreement the purchase consideration was payablenaal intervals on
31 May 2008, 2009, 2010 and 2011. The total valuth® shares to be
Issued in terms of that provision was not to excdéetb million.
Accordingly, if appropriate profits were earnedliearin the four year
cycle, the appellant would become entitled to #sei¢ of the shares at an

earlier stage.

[8] On 7 April 2009 Mr Miller, on behalf of Dexgrpuwrote to

Trustco Group and Trustco Holdings in the followtegms:

! The third respondent was then called Dex Grouprial Services (Pty) Ltd, but it was subsequently
renamed and is now called Trustco Financial Ses\iBty) Ltd.



'On 31 March 2009 the requirement for the profigéas in a cumulative amount of
approximately R44 million (FORTY FOUR MILLION RANDhas been reached
surpassing the target as outlined specificallylause 5.

The working capital draw-down facility has beentlset in the ordinary course of

business on 31 March 2009 as required on a pestisiuse 22.2.

Dexgroup accordingly contended that it was entitledreceive some
3 million shares in Trustco Holdings in settlemehthe balance of the

payment price.

[4] Trustco Group did not accept that it was oldige deliver the
shares demanded by Dexgroup. It adopted this stdemause it
contended that, contrary to the statement in Mr I&id letter, the
working capital facility had not been settled ire tbrdinary course of
business on 31 March 2009 and that until it hadchlssdtled it was not

open to Dexgroup to claim payment of the balanad@fpurchase price.

[5] Some explanation of the working capital fagilis required. In

terms of clause 22.1 of the sale agreement TruStocnip undertook to
make available to the third respondent ‘a bankawglity or cash of up to
R30 000 000 (Thirty Million Rand) on the effectigdate’. It was accepted
that this facility was necessary to enable thedthiespondent (and

indirectly its subsidiaries) to fund their day taydoperations. Although



there was originally some dispute over this, it wasimon cause during
the arbitration that Trustco Group had made avilauch a facility
through ABSA Bank. The use of the facility ensuribdt the third
respondent did not go into overdraft with its ovamkers, Standard Bank.

Clause 22.2 of the sale agreement provided that:

'‘By 31 March 2011 or upon the attainment of thefiprargets as mentioned in
paragraph 5 hereof whichever happens first, theiS@lust ensure that the facility in

22.1 is repaid.'

The relevance of the date 31 March 2011 and thditpargets in
paragraph 5 of the agreement is that whichevenegda came first would
determine the date upon which the final paymentraspect of the

purchase price would be due.

[6] The dispute over the settlement of the facileyose in the
following way. One of the third respondent’s sulmigs, Brokernet
(Pty) Ltd, collected insurance premiums on behak droking company
called Clarendon Transport Underwriters (CTU). Indnagely before the
letter of 7 April 2009 the outstanding amount ofmgeoR19 million in
respect of the loan facility with ABSA was settleder alia by way of a
transfer of some R17 million from the bank accoohBrokernet (Pty)
Ltd, thereby reducing the balance in the ABSA aotdw zero. The

ability of Brokernet (Pty) Ltd to make this paymetat ABSA arose



because it had collected premiums in at leastamsunt on behalf of
CTU. However, Brokernet (Pty) Ltd had to account@dU for the

premiums collected on its behalf, and the thirdpoeslent and its
subsidiaries still required a banking facility inder to function. It was
accordingly necessary for Trustco Group to reiesthe facility almost
immediately after 31 March 2009. In those circumsés Trustco Group
contended that Dexgroup had not ensured that thigyfavas discharged
as required by clause 22.2 and accordingly dispitkeadbligation to

deliver the shares representing the balance giuhehase price.

[7] Dexgroup and Trustco Group submitted the disputver
Dexgroup’s entitlement to receive payment of thiaiee of the purchase
price of the third respondent to arbitration beftive fourth respondent.
Having heard evidence and argument he held thelhalige of the facility
was required before Dexgroup would be entitlechtoissue of any shares
in respect of the balance of the purchase pricelzatdhe facility had not
been properly discharged by the means adopted byMMiter. He
accordingly dismissed Dexgroup’s claim and upheldoanterclaim by

Trustco Group for declaratory relief.

[8] The arbitration agreement was subject to tlwvigrons of the Act.

In terms of s 28 the arbitrator's award was finat einding and not



subject to appeal. It could only be challenged lo@ limited grounds
provided in s 33(1) of the Act. The ground on whigéxgroup relies in
bringing its application is that the arbitrator cortied a gross
irregularity in terms of s 33({)) of the Act or exceeded his powers. It
complained that it had suffered a substantial tigasin the conduct of
the proceedings and explained the basis for thisthien following

paragraphs of the founding affidavit:

'19.1 The central question for determination by #rbitrator was the correct
interpretation to be given to the duty incumbenbrughe applicant under clause 22.2

of the sale of shares agreement concluded betveeapplicant and the respondents

19.2 The duty in question (in clause 22.2) wasetwslre that the facility in 22.1 is
repaid”;

19.3 Clause 22.1 provided that the first responaemnild "make available to the
company [the third respondent] a banking facilitycash [...] on the effective date";
19.4 The arbitrator did not properly construe tpgissima verba of the sale of
share agreement, but sought to understand theacontithin its proper commercial
setting.

19.5 The applicant and the respondents put up tweonetrically opposed
interpretations as to what the meaning of the dutfause 22.2 entailed;

19.6 Plainly, it fell to the arbitrator to decidéaieh of these two interpretations was
borne out by the written agreement;

19.7 As appears from the transcript of the heaaimgexed hereto, counsel for the

respondents adopted a line of analysis beforerthigra tribunal which characterised



the actions of Muller (as executive chairman of ttiied respondent) in repaying the
credit facility of R19 499 883.80 obtained from AB®Sn the basis of the R12M cash
loan made (as substituted performance in term$aoke 22.1) by the first respondent
to Brokernet (a wholly owned subsidiary of the dhiespondent) as constituting:
19.7.1 a misuse of trust money;

19.7.2 a breach of Miiller's fiduciary duties; acahsequently,

19.7.3 theft.

19.8 These allegations were not pleaded by thetér¢hird respondents and were
hence not fully and fairly ventilated on behalftioé applicant. ...

19.9 These allegations were not based upon anyasuiad evidence to that effect
led before the arbitrator ...

19.11 ... Advocate Fine SC erroneously and to therseprejudice of the applicant
characterised the applicant's conduct implicitlyileegyal in relation to the funds in
question. This was a gross irregularity. It formadfoundational pillar of the

arbitration award and tainted the entire reasonirthe arbitrator.’

[9] These basic allegations were supplemented byptaints that Mr

Mdaller had been subjected to character assassmaii@at matters of
‘serious import’ had not been properly ventilatédhe hearing; and, that
the arbitrator had failed to carry out his dutiesaijudicial manner. Not
surprisingly Mr Fine reacted to these allegationd,an a memorandum
filed in response to the application, describedrhes unfounded and
untrue. In particular he pointed out that he hatl made the adverse

findings against Mr Muller attributed to him by Dgoup.



[10] The heads of argument delivered on behalf @tddoup ranged far
and wide over the terrain covered by the arbitreiovard and criticised it
in considerable detail, in the process adding fresimplaints to those
embodied in the founding affidavit. This was clgarmproper and
counsel who appeared before us, who had not prghee heads of
argument, confined himself to points made in thentbng affidavit. In
the result he advanced three contentions. Firsaie that the pleadings
did not cover a complaint that the means adoptedMbbyMdiller to
discharge the overdraft with ABSA involved ‘thefjisuse of trust
monies or a breach of fiduciary duty’ and that sregamination that
suggested this had irretrievably tainted the prdicegs. Second he said
that the arbitrator’'s approach to the constructibthe agreement and the
admissibility of evidence in that process was fldvaend resulted in an
irregularity. Third he submitted that the approdey the arbitrator
improperly extended the scope of the arbitratiod arent outside its
permissible limits. This, so he contended, amouritedhe arbitrator

exceeding his powers. | deal with each argumenitrim

[11] The arbitration agreement recorded that Dexgralleged that it
was entitled to the payment of further consideratio respect of the

purchase price of the shares in the third respdndtewwent on to record
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that Trustco Group alleged that Dexgroup had faited fulfil its

obligation to repay the banking facility in termbthe sale agreement.
From the outset therefore the lines of dispute wézarly demarcated. It
will be recalled that in his letter of 7 April 2008 Miller had stated that
the banking facility had been repaid. A clear dispover this allegation

Is reflected in the pleadings delivered in the taalion.

[12] In its statement of claim Dexgroup allegedttiiahad complied
with all its obligations in terms of the sale agnemt. The response was
an allegation that, in breach of clause 22.2, d fagled to ensure that the
overdraft facility had been repaid on the attaintr@nthe profit targets.
In  further particulars, furnished for the purposef ahe
arbitration,Dexgroup alleged that one of the ohiges that it had
fulfilled, entitling it to payment of the balancé the purchase price,was
the repayment of the facility ‘by means other tipayment’ by itself. It
amplified this by alleging that the facility wasighaby electronic funds
transfer from the banking account of Brokernet YRty into the ABSA
account. In response the counterclaim by the thespondent was

amended to say that:

‘On 31 March 2009 the Claimant, represented byMjilfgirported to repay and
terminate the Facility pursuant to clause 22.2,ibstiead unlawfully and in breach of

that clause and of the aforesaid terms of the Ages#, made such payment by
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diverting funds held and/or controlled by Brokermetalling R17 million from the
Third Respondent and/or its operating subsidiaries.

The Third Respondent was, in consequence, obligedediately to re-instate the
Facility, and in fact did so, to enable the ThirdsBondent and its subsidiaries to

access the funding they required to fund their aglay business activities.’

Finally in further particulars this was describedaa ‘unlawful diversion’

of funds.

[13] There can be no doubt in the light of thedegaltions and counter-
allegations that the primary issue in the arbirativould be whether
Dexgroup had satisfied its obligations under cla&2&e in relation to the
repayment of the facility. There was no disputerdiie manner in which
it had purported to do this, but whether that waseemissible way of
repaying the facility was squarely in issue. Thadwect of Mr Miller in

causing it to be discharged from funds held by Brokt (Pty) Ltd was
characterised as an unlawful diversion of fundstremy to the terms of
the agreement. Dexgroup could have been under sapmiehension that
what Mr Muller had caused to be done in that regardid be attacked as
improper and unlawful and in breach of its obligas under the
agreement. The suggestions that were made in exagaination that the

impropriety rested in a breach of the relevant @gions of s 45 of the
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Short-Term Insurance Awnd of the agreement with CTU cannot have
come as a surprise to Mr Mdller and his respongbecsuggestions did
not suggest otherwise. Nor did these suggestiamspr objections from
his senior and junior counsel. All that happeneth#, in the course of
cross-examination, some suggestions were put tavitmess who dealt

with them, and the case moved on to deal with gibenrts.

[14] In those circumstances there is no merit m ghggestion that the
arbitration proceeded on the basis of allegatibashad not been pleaded
or adequately raised, with the result that Dexgrang its witness were
taken by surprise and thereby deprived of a faaring. Nor is there any
merit in the suggestion that the arbitrator was,aasesult of these
suggestions, diverted from the true enquiry befone such as to result in

a gross irregularityln fact the arbitrator accepted the evidence of Mr
Mdiller and at no stage in his award mentioneddiebyn breach of

fiduciary duty or theft, much less made any finding that effect.

[15] Turning to the second point it had two aspe€ist it was said that
clause 22.2 was clear in its terms and therefovwed impermissible for

the arbitrator to have regard to any extrinsic ene to provide the

®Act 53 of 1998.
3Goldfields Investment Co Ltd & another v Johannesburg City Council & another 1938 TPD 551 at
560-561.
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context within which it fell to be interpreted. $e&d it was contended
that the arbitrator had allowed inadmissible evadeto be placed before
him and made use of such evidence in construingele¥ant clause of

the agreement.

[16] In regard to the interpretation of the contriiavas submitted that
the arbitrator was bound by ‘the well-establishglé that a contract must
be interpreted by construing its plain words’ analt tit is only in cases of
ambiguity or uncertainty that an arbitrator can etalccount of
surrounding circumstances ‘or its so-called factatrix’. It is surprising
to find such a submission being made in the lighhe developments in
the interpretation of written documents reflectedKiPMG Chartered
Accountants (SA) v Securefin Ltd & another* andNatal Joint Municipal
Pension Fund v Endumeni Municipality."These cases make it clear that in
interpreting any document the starting point isvitably the language of
the document but it falls to be construed in tightliof its context, the
apparent purpose to which it is directed and theena known to those
responsible for its production. Context, the pugpokthe provision under
consideration and the background to the preparamoinproduction of the

document in question are not secondary mattersdated to resolve

*KPMG Chartered Accountants (SA) v Securefin Ltd & another 2009 (4) SA 399 (SCA) paras 39 and
40
®Natal Joint Municipal Pension Fund v Endumeni Municipality 2012 (4) SA 593 (SCA) paras 18 and
19.
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linguistic uncertainty but are fundamental to thegess of interpretation
from the outset. The approach of the arbitratomoaie faulted in this

regard.

[17] The second objection related to the allegextimissibility of the

evidence to which the arbitrator had regard in tangy the agreement.
Fundamental to this objection was the contenticat #n arbitrator is
obliged to apply the rules of evidence in the savag as a court of law.
As authority for that proposition, the heads ofusngnt for Dexgroup
cited the statement ihawsa’ of the traditional view that an arbitral
tribunal is obliged to apply the formal rules ofdance. This overlooked
the submission in the same paragfaphthat volume ofLawsathat the

rule would more accurately reflect modern arbitpaactice if it was

restated as saying that, unless the arbitratioreemgent otherwise
provides, the arbitrator is not obliged to followi& rules of evidence
provided the procedure adopted is fair to bothigmidnd conforms to the

requirements of natural justice.

[18] In my view the submission by the author obthiolume ofLawsais
sound. No authority binding on us was cited in suppf the so-called

traditional view and my research has not revealed &he nearest one

®LawsaVol 1 (2"%d) para 586.
" Para 586 fn 5.
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comes to it is a statement Dutch Reformed Church v Town Council of
Cape Town’that the court may set aside an award if it is cnlpported
by inadmissible evidence. Apart from that theransen passant remark
by Selikowitz Jin Benjamin v Sobac South African Building &
Construction (Pty) Ltd® that where an arbitration is to be conducted
informally the arbitrator may have regard to hearswidence and
occasional undeveloped references in other judgnentnadmissible
evidence. Beyond that the question is not onedppears to have arisen
in our courts. The Act does not deal with the isand the references to
‘subject to any legal objection’, in ss 14(d)Y)iii) and (iv), are directed at
iIssues of the competence and compellability of @ases and the right to
invoke privilege and exclude without prejudice conmcations and not

at importing the formal rules of evidence into &dtion proceedings.

[19] In England the position was formerly that &wdiors were bound to
apply the rules regarding admissibility of evideftéowever, there were
exceptions to the rule that diminished its impotanand courts
demonstrated an understandable reluctance to skt awards on this
ground where it had no substantial bearing on titecme of the case.

When the Arbitration Act 1996 was passed, afteedensive review of

8Dutch Reformed Church v Town Council of Cape Town (1898) 15 SC 14 at 23.

°Benjamin v Sobac South African Building & Construction (Pty) Ltd 1989 (4) SA 940 (C) at 964J-
965A.

19 Michael J Mustill and Stewart C Boy@bmmercial Arbitration 2ed(1989) 352-353 under (f).
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the law relating to arbitrations, all this was stvapay. Section 34(2)(f)
of that Act now provides that it is for the arbitato decide whether to
apply the strict rules of evidence or indeed anggat all in regard to the
admissibility, relevance and weight to be attactoeelvidence. Indeed the
section permits the arbitrator to determine in whatn evidence, if any,
Is to be tendered. In other words control overpgfeezeedings is vested in
the arbitrator to determine how the arbitrationtes be conducted.
Provided the parties receive a fair hearing thewe rao grounds for

challenging the arbitrator’s decisions in that relga

[20] The advantages of arbitration over litigatigayticularly in regard
to the expeditious and inexpensive resolution spdies, are reflected in
its growing popularity worldwide. Those advantag@e diminished or
destroyed entirely if arbitrators are confined irstaaitjacket of legal
formalism that the parties to the arbitration haeught to escape.
Arbitrators should be free to adopt such proceda®shey regard as
appropriate for the resolution of the dispute beftnem, unless the
arbitral agreement precludes them from doing saeyTimay therefore
receive evidence in such form and subject to sestrictions as they may
think appropriate to ensure, as the arbitratohia tase was required to
do, the ‘just, expeditious, economical and finaétermination of the

dispute. That accords entirely with what Gardineaidl, nearly a century
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ago, inClark v African Guarantee and Indemnity Co Ltd"'that, whilst
arbitrators must carry out their duties in a jualichanner, that does not

mean that they must observe the precision and fofrasurts of law.

[21] | am aware that irCrollgg Kerr v Brehm*Cloete J said that
arbitrators should follow the ‘broad rules for jaidl investigation’,but

that was said in the context of part of the procegsibeing conducted in
the absence of one of the parties, and not inioelad the application of
formal rules of evidence. In my view the modern dads of arbitration

dictate that arbitrators should be free, in theeabs of anything in the
arbitration agreement to the contrary, to deterntivee admissibility of

evidence without being shackled by formal rulegwtience. The correct
approach is that arbitrators may follow such procesd in regard to the
admissibility of evidence as they deem appropriateyided always that

the parties are afforded a fair hearing.

[22] It follows that even if some of the evidenclkaged before and
considered by the arbitrator in this case, in at@oce with the strict
rules of evidence,would have been inadmissibladtsission would not
have constituted an irregularity or an act in egcef the arbitrator's

powers. That avoids the necessity to identify thidence that Dexgroup

HClark v African Guarantee and Indemnity Co Ltd 1915 CPD 68 at 77.
2Crollqq Kerr v Brehm2 Searle 227 at 229.
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contends fell in this category. Its submissionghit regard were closely
tied to its erroneous contentions in regard to ¢bastruction of the
agreement and it may be that on closer examinasotomplaints about
the admissibility of evidence would have evaporatéowever, as those
complaints raised a point of general principleegard to the conduct of

arbitrations they are better disposed of on thaiigd.

[23] The last point argued on behalf of Dexgroupwikd from its
contention that the cross-examination had strayed territory not
covered by the pleadings in the respects alreadytiomed in para 10
above. As | have already held this contention to umsound it is

unnecessary to discuss it further.

[24] For those reasons the court below was cortectlismiss the
challenge to the arbitrator's award and the appeast fail. 1 should
however mention that the learned acting judge didgive any reasons
for granting leave to appeal. This is unfortunatet deft us in the dark as
to her reasons for thinking that Dexgroup enjoyssonable prospects of
success. Clearly it did not.Although points of samterest in arbitration
law have been canvassed in this judgment they whalte arisen on
some other occasion and, as has been demonstthee@ppeal was

bound to fail on the facts. The need to obtainée@avappeal is a valuable
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tool in ensuring that scarce judicial resourcesnatespent on appeals that
lack merit. It should in this case have been degaldyy refusing leave to

appeal.

[25] Two other matters need to be dealt with befarenclude. The first
Is that, in correspondence addressed to the Ddfnesident of the Court
prior to the hearing, it was brought to his notid&at in 2009 my
colleague, Malan JA, then sitting in the high courtJohannesburg,
presided over a dispute between the same partiegich the sale of
shares agreement that fell to be interpreted inatihération figured in
some way. The letter did not say what the Depussident should do
with this information so it was raised at the otitsethe hearing by the
presiding judge. Counsel’'s response was that ndicagipn for Malan
JA’s recusal was being made and that it was naiecoled that he should
meromotu consider recusing himself, but that the infornmatitad been
conveyed to the Deputy Presidesxt abundantecautela. Nothing more

needs to be said about this.

[26] The other matter relates to an applicatioredfilon behalf of
Dexgroup that was conditional upon its being unsgsful in the appeal.
In that event leave was sought to adduce furtheteaece and to refer

another issue between the parties, not the sulbjetheir arbitration
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agreement, back to the arbitrator. The applicatias opposed and not
persisted with in argument. The only remaining ésgu that respect is

costs and Dexgroup must clearly bear those costs.

[27] In the result the appeal is dismissed withtgosuch costs to
includethose of the application to lead furtherdewice on appeal and

remit the matter to the arbitrator.

M J D WALLIS

JUDGE OF APPEAL
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