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R D MOLIMI AND ANOTHER  v  THE STATE
The Supreme Court of Appeal (SCA) today dismissed an appeal by a former manager of Clicks (Richard Ditshele Molimi) and an ex Fidelity Guard security officer (Mokgobe Ishmael Mashoeshoe) against their convictions for robbery and murder arising from a robbery of the Clicks store at Southgate Mall, Johannesburg, in October 2000. (At the time of the robbery Mashoeshoe was no longer in the employ of Fidelity Guards.) They had been convicted, and sentenced, with one other robber, to effective terms of life imprisonment by the Johannesburg High Court in October 2003. They faced seven charges.
The High Court found that Molimi, with Mashoeshoe, who used to collect money from Clicks, had planned the robbery with four others. During the robbery, the four robbers who had been tipped-off in advance by Molimi, entered the store when a fidelity guard officer arrived to collect money as he does routinely. They held him up with the Molimi and ordered him (the officer) to empty the money into a bag, before locking both him and Molimi up in a safe. As the robbers fled with the loot, there was an exchange of gunfire between them and the Clicks security guard as a result of which one of the robbers and the security guard were fatally wounded. (The death of the security guard formed the basis of the second count – murder, the first being robbery.)
As the remaining three robbers attempted to flee, a bystander, drew his firearm and tried to stop them. He gave chase, firing a shot at one of them as he (the robber) took refuge in one of the stores. The shot missed him but struck an employee in the shop instead, and injured her. (This injury to the employee formed the basis of the attempted murder charge – count 4.)

The robber retreated into the store, taking a hostage with him while pointing his firearm at the head of the hostage. The bystander fired another shot at the robber, but this time struck the hostage instead. He died as a result of this bullet wound. The robber eventually surrendered. (The taking of the hostage and his killing related to counts 4 and 7.)

The remaining two charges were for the unlawful possession of firearms and ammunition (counts 5 and 6). 
The High Court had found Molimi and Mashoeshoe guilty on all seven counts on the basis of a statement that the arrested robber had made to the police in which he implicated Molimi and Mashoeshoe in the planning of the robbery and also the cellphone records of the three men which showed that they had had cellphone contact with each other before and during the robbery.

The High Court had sentenced them as follows: count one (robbery) 15 years; count two (murder of the Clicks security guard) life imprisonment; count three (murder of the hostage) 15 years; count four (attempted murder of the injured employee) 3 years; count five (unlawful possession of firearms) 4 years; count six (unlawful possession of ammunition) 1 year, and count seven (kidnapping of the hostage) 3 years. They each received effective sentences of life imprisonment. Only the Clicks manager and ex security guard appealed against their convictions. The other robber did not. The robbers who escaped were not charged with the three other accused.
The SCA agreed with the convictions on counts 1, 2 and 4 (robbery, murder of the security guard and attempted murder of the employee). It set aside the convictions on the kidnapping and murder of the hostage against Molimi and Mashoeshoe because, as the court found, they could not be held responsible for the actions of the robber who had, by taking a hostage, embarked on a frolic of his own.
It also set aside the convictions for the possession of firearms and ammunition because there was no evidence of an intention on the part of Molimi and Mashoeshoe to ‘jointly possess’ the firearms and ammunition with the other robbers.

In summary, the SCA set aside 4 of the 7 convictions. The convictions on the main counts of robbery, murder of the Clicks security guard and attempted murder of the employee were confirmed. The setting aside of the four convictions had no bearing on the effective sentences of life imprisonment which the High Court had imposed upon the two men.

