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JUDGMENT

EKSTEEN, JA :

The appellant's acronym -~ F.P.S. - stands for Financial
Planning Services and would seem to be descriptive of the
business it sets out‘ to do. From the evidence it appears to
have been a company which acted as an agent and broker for
clients wishing to invest money or take out insurance policies.
It had standing arrangements with v‘arious life insurance
companies, building societies, banks, and other financial -
institutions.l It employed so-called "consultants" who visited

|
prospective clients, gave them financial advice as to the
insurance policies they might require or the investments they
might wish to make, and then took out the policies or made the
investments for them. The client would not be charged for these
services but the appellant (hereinafter referred to as F.P.SI.)

would receive a commission from the insurance company or the

financial institution concerned.



During July 1982 the managing director of respondent

company, one Broadbent was loocking out for a profitable

:
investment for some R26,000 which he had in hand. A friend of
his advised him that "Roberts from F.P.S." was a good person to
discuss the mattér with. F.P.35. was at that stage no stranger
to Broadbent as it had, on a previous occasion, assisted ﬁim in
taking out an insurance policy. Before Broadbent could do
anything about getting in touch with Roberts, however, Roberts
contacted him and arranged a meeting in Broadbent's office.

AF this meeting E;oadbept told Roberts that he had this
amount of R26,000 invested in an account with Barclays Bank where
it was earning a comparatively low rate of interest, and that he
was looking for a more profitable investment. Roberts thereupon
informed Broadbent that he (i.e. Roberts} was in a position to
"pool" respondent’'s money with that of other investors, and that

the "pooled" amount would then command a higher rate of interest

when invested with ﬁedbank. Nedbank was one‘ of the financial



iﬁstitutions with which, to the knowledge of_Broadbent, F.P.S.
maintained an association.

Broadbent took time to consider this proposition, and,
having eventually decided to accept it; he phoned Roberts ét
F.P.S.'s offices and informed him of that fact. Roberts
thereupon again visited Broadbgnt on 29 July 1982vand was handed
respondent’s chequé for R26,000 made out to Nedbank. The
evidence shows that Roberts took this chegue and deposited it in
his own account with Nedbank, without informing F.P.S. about the
transaction in any way. On j August 1982 he wrote Broadbent a
brief note on a plain sheet of paper without any letterhead,

reading as follows:

"o D. Roberts
P.0O. Box 475

Pietermaritzburg
3200

1st August 1982
Mr. Eddie Broadbent
Trident Construction
P.0O. Box 47410



Greyvilie
4023

Dear Eddie,

Re: Investment of R26,000

This letter serves to confirm that we have
deposited on your behalf R26 000 with Nedbank bearing
interest at 18% until advised by you.

| ' Yours sincerely
' Dugald Roberts."

Broadbent says that it struck him as being strange that
Roberts had not written to him on paper bearing F.P.S.'s
official letterhead, so he éhecked the post office box number.
appearing on the letter with F.P.S.'s address as reflected in
the telephone directory, and found that it was indeed F.P.S.'s
address. A few days later, he sayé, he received his chegue back
and noticed that it had been deposited with Nedbank. He
received no further receipt or acknowledgment of his investment

either from appellant or from Roberts.

During April 1984 Broadbent says he heard some



disquieting rumours apout investments that Roberts had made in
the past, and this prompted him to phone Mr. Homan the manager of
F.P.S.'s Pietermaritzburg branch, to enquire aﬁout respondent’'s
investment that Roberts had attended té. Homan obviously knew
nothing about the investment, and when Broadbent indicated that
he intended holding F.P.S. liable for any loss réspondent may
have suffered, HomaT asked him to put his claim in writing and to
support it with whétever documentary proof he may have. This
Broadbent did.

It subsequently transpifed that during August 1982 -
that is very shortly after he had taken respondent's cheque from
Broadbent - Roberts agreed to lend some R36,000 tc one Olivie;,
and that on 24 August 1982, without any referenCe_to respondent,
he had withdrawn the full amount of R26,000 from his account and

[
lent it to Olivier. Thereafter Olivier "ran into financial
difficulties” and appears to have gone insolvent. In any event

respondent's whole investment of R26,000 was lost.

Respondent thereupon instituted action against F.P.S.



o

in.the Natal Provincial Division for the recovery of the capital
Amount of R26,000 together with interest thereon. It succeeded
in its c¢laim, and judgment was given in its favour in an amount
of R46,084.92 ({(which included interest up to 31 August 1986)

together with further interest a tempore morae from 1 September

1986 to date of payment. It is aéainst this order that F.P.S.
now appeals.

In the Court a gquo the respondent based its claim
firstly on contract, and then in the alternative on delict. In
its main contractual claim it alleged that it, represented by

Broadbent, entered into a contract with F.P.S., represented by

Roberts in terms of which it agreed to pay the appellant R26,000,

and F.P.S, agreed "to cause the said sum to be invested in a
wholesale call account with Nedbank Limited at the Nedbank
Limited wholesale call rate of interest"”, and to repay the said
sum of R26,000, togéther with accrued interest,_to the respondent
upon reasonable notice to do so. It went ©n to allege that it

?

had paid the amount of R26,000 to F.P.S. and that on 3 May 1984



it had given F.P_S. reésonabie notice to repay. F.P.S. however
failed to repay the said sum to respondent. In the altanatiﬁe
it alleged that F.P.S., in breach of iFs obligations in terms of
their agreement, failed to invest the R26,000 in Nedbank Limited,
and that as a result of this breach of their agreement the
respondent suffered damages in the sum of R46,084.92 - being the
capital amount of R26,000 together with interest thereon to the
31st Augqust 1986.

In its alternative delictual claim the respondent

¥

pleaded as follows:

"6, During or about July 1982 and at Pietermaritzburg,
Natal, the aforesaid Mr. Dugald Roberts wrongfully and
unlawfully stole the sum of R26,000 from the plain-
tiff.

17. The said Roberts was at the time-acting in the course

and scope of his employment with the defendant.

18. As a result of the said theft the plaintiff has suffer-
ed damages: .
{a) in the capital sum of R26,000; and
(b) in the further sum of R20,084
in respect of lost interest up to and inclu-
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ding 3t August 1985;
{c) will continue to suffer damages with effect from
1 September 1986 until date of payment being lost
interest on the aforesaid'amounts at a rate of
. not less than 10% per annum, which damages were
reasonably foreseeable.
19. The defendant is accordingly liable to compenséte the
plaintiff| for its aforesaid damages."

In a request for further particulars to paragraph 17 of

the particulars of claim F.P.S. asked:

"In what capacity was Roberts acting at the time of thé
theft of the money?"

to which respondent replied:

"As an employee."

In its pled F.P.5. disclaimed all knowledge of Roberts

having contracted with Broadbent on its behalf, and, in the

alternative pleaded that
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"in the event that this Court finds that Roberts pur-
ported to conclude an agreement with the plaintiff on
the defendant's hehalf, the defendant specifically
denies that Roberts had authority to conclude such
agreement on defendant's behalf.”

It consequently denied that respondent had paid the sum of
|

R26,000 to ‘-F.P.S., 'or alternatively, if the money had been paid

to Roberts, that Roberts was authorised to receive it on F.P.S.'s

behalf. It admitted that it did not invest. the money for the

benefit of the respondent but denied that it was obliged to do

50.

On the delictual portion of respondent's claim F.P.S.

pleaded as follows:

"11. Ad paragraph 16

The defendant has no knowledge as to the allegations

herein contaired and accordingly denies them.

12. Ad paragraph 17
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{a} The defendant admits that during about July 1982
Roberts was employed as a consultant by the de-
fendant.

(b) Save as aforesaid the defendant denies each and
every allegation herein contained as if speci-
fically traversed."

It consequently denied all knowledge of the damages alleged to
have been suffered by respondent, and denied that it was liable
to compensate the respondent for any loss it may have suffered.
In a reply to a request for further particulars for the
purposes of trial, F.P.S. furnished a copy of the terms of the
agreement of employment between it and Roberts.
The learned Judge in the Court a gquo came tq the

conclusion that the respondent had failed to make out his case on
]
|

1

the contractual gr@unds, but found for it on its claim based on
delict. Before dealing more specifically with the reason for
the learned Judge coming to the conclusion that he did, I propose
dealing with one or two other aspects of the matter which were

raised before us on appeal. F.P.S. contended before us, as it



did in the Court a quo, that the respondent had failed to show
that Roberts was a servant of F.P.S, In dealing with this

submission the trial Judge referred in the first place to those
portions of the pleadings which I have quoted and held that the
question as to whether or not Robefts was a servant of F.P.S5. had
not been placed in issue on the pleadings. In the course of his

judgment he remarks that

"I find it unbelievable that if it was the intention of
the defendant to allege that Roberts was not employed
by them and that they were accordingly not responsible
.for his defalcations, that they would not have pleaded
it directly."” .

In my view the learned Judge was fully Jjustified in
coming to this conclusion. One of the prime functions of
pleadings is to clarﬁfy the issues hetween the parties. To this

end the Rules of Court require a defendant in his plea to

"Admit or deny, or confess and avoid all the material
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facts alleged in the combined summons or declaration
or state which of the said facts are not admitted and
to what extent .... " (Rule 22{2}.).

A defendant must therefOre give a fgir and clear answer to every
point of substance raised by a plaintiff in his declaration or
particulars of claim, by frankly admitting or explicitly denying
every material matter alléged against him. In the present case
the reapondent in its particulars of claim was'clearly relying on
the relationship of master and servant alleged to have existed
between F.P.S. and Roberts in order to hold F.P.S. 1liable for
Roberts' actions. To expressly admiﬁ therefore that Roberts was
at the relevant time employed by F.P.S. "as a consultant” cannot,
in my view, be read as a denial of the respondent's allegation

that Roberts was an employee, but amounts rather to an admission

of it. The dictum of Solomon JA in Neugebauer & Co. Lid. wv.

Bodiker & Co. (S.A.) 1925 A.D. 316 at p. 321 that

"{tYhe duty of the defendant then is to set forth his
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defence with sufficient precision to enable the plain-
tiff to ascertain what the defence is."

seems to me to be particularly apposite in the present instance.
In any event I cannot agree with the submissicon of

Counsel. for F.P.S. that the written contract of employment

entered into between Roberts and it, a copy which was attached to

the further particulars supplied by F.P.S. on request, showed

that in fact that Roberts was not a servant for whose actions

!
F.P.S. could be vicariously liable, but that his relationship

with F.P.S. was rather than of an independent contractor. For

this submission it relied on cases such as Colonial Mutual Life

Assurance Society v. MacDonald 1931 A.D. 412 and 8Smit wv.

Workmen's Compensation Commissioner 1979 (1) SA 51 (A). This

argument, too, was rejected by the trial Judge, and again I am
not prepared to differ from him on the conclusion to which he
came. It was submitted before us that the fact that consultants

received no salary but were remunerated only by way of commission
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earned; that their working hours were left to their individual
discretion; and that they were required to proviae their own
motor vehicles for the performance of £heir duties (albeit that
Fhey were assistediin acquiring yotor cars on favourable terms
through a financial scheme run by F.PﬂS), all pointed to the
fact that consultants were independent contractors or agents of
F.P.S. rather than its servants. ©On the_other hand the‘éontract
provided that "the consultant shall devote the whole of his
working time to his work as set out in this agreement"; that
"the consultant shall cary out such functions and duties. as are
from time to time assigned to him by the‘_company"; that he
"éhall obey the reascnable directions of and conform with the
policy laid down by the company from time to time"; that he
"shall monthly account to the company‘for all amounts received by
him on behalf of clients whether in respect of insurance
premiums, investments, fees, or of any other natuge or from any

other source whatsoever": and that "the consultant shall,

whenever required te do so by the company, submit a full report.
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of all business written or otherwise effected by him for the
company and supply a statement of all monies received by him for
account of the company". Moreover the Fontract also reguired
consul?ants to join the qompany's staff pension scheme, medical
aid scheme, and sickness and accident scheme, all of which were
run by F.P.S. for its emp;oyees. These features seem to me to-
reflect a considerable measure of supervision and control by the
company over the activities of its consultants, and tend to
'indicate that their relationship was that of master and servant.

As was pointed out - - by Joubert JA in Smit v. Workmen's

Compensation Commissioner (supra) at p. 62 E-F:

"The greater the degree of supervision and control to
be exercised by the employer over the employee the
stronger the probability will be that it is a con-

tract of service."

The provisions of Roberts's contract of emvloyment to which X

have referred above therefore afford cogent support for the
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conclusion to which the learned Judge a guo came.

I turn now to considér the delictual claim and in
particular whether it ﬁas. been shown that Roberts was acting
within £he course and scope of his employment when he dealt with
Broadbent, and whether Broadbent dealt with him in his capacity
as a servant of F.P.S., or.in'his peréonal cabacity.

It was common cause on the evidence that Roberts was
authorised in terms of his conditions of employment to have
approached Broaﬂbent in the way he did and to have offered to
invest his money for him with Nedbank. He was also authorised -

and indeed it was the common practice Af.F.P.S.'s consuitants SO

to perform their functions - to accept a cheque from Broadbent in
!

order to go and invgst it in some financial institution or other.

He was not, however, authorised to recommend oxr offer to

administer a so—calléd "pooled" or "syndicated" investment under

the aegis of F.P.S. aApart from this aspect, therefore,

everything he did in his discussion with Broadbent, and in taking

the respondent's cheque away with him, fell within the express
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authorisation of hgs terms of employment.

The c¢rucial guestion in this appeal, ;owever, is
whether, in accepting Roberts's suggestion of investing
respondent's money in a syndicated investment, Broadbent intended
to Qeal with Roberts in his personal capacity, or with F.P.S.
acting through its servant, Roberts. If Broadbent knew that
Roberts was not authorised by F.P.S. to soclicit or accept money
intended for a syndicated investmént, but nevertheless entrusted
his money to Roberts, in his personal capacity, for that purpose,
then F.P.S. could not be held liable for Roberts's subsequent
defalcation: If, on the other hand, ‘Broadbent intended
throughout to deél with Rcoberts in his capacity as an ehployee
and servant of F.P.S. acting within the scope of his employment -

i.e. in the exercise of tﬁe fuﬁctions to which he was appointed

- then F.P.S. would be 1liable for the loss the respondent

subsequently suffered,. (See Mkize v Martens 1914 AD 382 at

390; Feldman (Pty.)} Ltd v Mall 1945 AD 733 at p. 736.)

On this issue the learned trial Judge may seem to have
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been somewhat eguivocal. In the course of his Jjudgment he

indicated that on tpe evidence he was satisfied that when Roberts

first approached Broadbent he did so within the course and scope
of his employment with F.P.S. "and as part of his duties as a

financial planner®. He also found that Broadbent had

"made the point that he placed his faith in F.P.S.

and in Roberts as a representgtive of theirs.

He knew them to be a reputable company, who he had
dealt with in the past and accepted what he had been
told by Roberts. Broadbent at the time appeared to
be truthful in this regard and his behaviocur, al-
though not what one would have expected from some-
one experienced in financial transactions, was:that

of a reasonable man in Broadbent's position.”

However, he then goes on to find that during the course
of their meeting their relationship altered when Roberts told

Broadbent about the "syndicdated" or "pooled" investments

"which he alleged he arranged .... and that Broadbent
thereafter decided to entrust the mbney to Roberts to

invest in some such scheme, which would provide a
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higher rate of interest than the normal investment
arranged by F.P.S."

Later on, in holding F.P.S. delictually liable for the
loss suffered by the respondent, the learned judge again held

that he was satisfied

"that Broadbent would not have contracted with Roberts
had he not known that Roberts was in the employment of
defendant.”

E

There is much in the evideﬁce te support both these
points of view. The onus clearly rested on the respondent (as
plaintiff} to show that Broédbent dealt with Roberts throughout
in his capacity as a servant‘of F.P.S. acting within the course
and scope of ’his employment. Broadbent's evidence is -quite
clear that this is what he did. There are, however, certain

facts which tend to indicate the contrary, .e.g. his acceptance

without further enquiry of the strange "personal" note dated 1
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by

August 1982 from Roberts informing him of the investment of his
money with Nedbank, and his subsequent failure, over the
following two years, to make any enquiries from F.P.S. about his
investment. At no stage'did respondent receive any receipt from
F.P.S. for the money, nor did respondent's ledger contain any
reference to F.P.S. in respect of this money. When
respondent's auditors came to audit its books Broadbent referred
McCoy, the audit clerk. to Roberts for an explanation of what had
happened to the money. All those features tend to point to
Broadbént having intended to deal with Roberts in his personal
capacity and not as;a servant of F.P.S.

On the other hand it is clear from the evidence that
Broadbent did not know Roberts at all. All he knew about him
was that he worked for F.P.S. It is also clear that when
Roberts first approaéhed Broadbent he did so as a representative
of F.P.S., and it was on this basis thqt their discussions began.
When and ‘how, during the c¢ourse of tﬁeir: meeting, their

relationship changed, as the learned trial Judge found, I find it
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difficult to appreciate in the light of the positive findings of
3roadbent's attitude to which I have referred above. It was in
Roberts's interests and to his advantage to secure the investment
from Broadbent, and even if, during their discussions, Broadbent
may have enguired about the possibility of a higher return on a
syndicated investment, it seems unlikely that Roberts would then

have told Broadbent that this form of investment would not enjoy
the reputable protection of F.P.5., but that his money would have
to be entrusted solely to Roberts himself - a man about whom
Broadbent knew nothing at all. At the trial Roberts was called
as a witness by the respondent, and in the course of his evidence
unequivocally alleged that . throughout his dealings with Broadbent
he professed to be acting as an eqployee of F.P.S. Roberts was
admittedly not a good witness but he was never taken up on this
issue in crdss—examihation, and there does not seem to be any
reason why he should have denied acting in a purely personal
capacity if in fact he had done so.

Broadbent did not know that Roberts did not have
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F.P.S.'s express auﬁhority to arrahge syndicated investments, and
the fact that Roberts went beyond his aqthority in this respect
does not in my view affect the issue, since what he did fell
within the exercise of the functions t¢o which he was appointed:
Hence Roberts acted within the scope of his employment.

On all the evidence therefore the preponderance- of
probabilities justifies the conclusion that throughout his
negotiations with Roberts, Broadbent was under the impression
that he was dealing with F.P.S. and that he intended so to deal.
Roberts, as I 'have indicated, has been shown to have heen a
servant of F.P.S. and he acted throughout the negotiations within
the course and scope of his employment. Whether, he stole the
money immediately when he received it from Broadbent on 29 July,
as alleged by respondent,lor only when he withdrew it from his
personal account at Nedbank on 24 August to lend it to Olivigr,
does not matter either. The fact that on receipt of the cheque

from Broadbent he immediately paid it into his own personal

account, and kept it there until he withdrew it on 24 August
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tends to show that he stole the money on 2% July. . But even if
it be held that the theft only occurred on 24 August when he lent
the money to Olivier, it does not make any real difference, and
cannot effect the result of thjs appeal.

The learned Judge was therefore correct in coming to
the conclusion to which he‘did and the appeal is consequently

dismissed with costs.

J.P.G. EKSTEEN, JA

BOTHA, ‘ JA )
VAN HEERDEN, JA )
1
concur
VIVIER, Ja ) |

GROSSKOPF, AJA )



