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relating to the events in November 1984. The statements by
..‘D T witnesses, even though they or'somc of them may have bean

3uspects at the time, are now held az part of the State's

brief and as such'thoy are privileged. R v STEYN 1954 (1) sa

324 (M) 332 A-C; S v ALEXANDER 1965 (2) SA 796 (A) 812 E. gee

Al%O R Vv LELBRANDY & UITHERS 1947 (31 5A 740 (5pec. Crim. Courej

and INTERNATIONAL TOBACCO CO. S.A. LTD v UNITED TOBACCO co

(SOUTH) LIMITED 1953 (3) SA 879 (W) 881 D.

In EUROSHIPPING CORPORAT;ON OF MONROVIA v MINIQTER OF

AGRICULTURAL ECONOHICS & MARKETING & OTHERS 1975 (1) SA (10)

.

637 (C) 648 H FRIEDMAN, J. stated~

'Of course it ie not the mere fact that a doctment ig’

—

-

- part oi ail aliviuey's bile
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discovery as an attorney s brzef can contain meterzal

which is not privileged. ‘The description of a document

as beiné part of the brief means that.rt is privileged,
having come nto existence for the purpose of advising
the clzent in regard to lltigetion or as constltuting a

communication between a client and hie legal advisers

.. cesd a -~
f with zcgard ¢2 pending or conm

temnlated V{tdaatian."  (20)

.S» ' I respectfully agree with the first sentence. Cf R v DAVIES

»

SE€ {2) X £2 (XA} 52 F- and DHIPSON On Fvidance

ce - -

. e

-13th Edrtion paragraph 15. 13 i i hoéever hold the view ‘that .

the lecond prOposition 1s too narrowly stated. .Thus.etated- ;:

© all notes maae by attorneys and counsel of consultations with

P; = ; . l_ ne _ba r1ian+ .bhut to

cn;big §§gm tn - 1,.A thatr Avidenca would be :ub1ect to dis-
closﬁfﬂ Sb'ﬁbdld‘EII VSYthg—psperx‘of“the 1ega1‘team, e

— e S G —

.witncsa ntatements and reports of expert witnesses created or

- <
[l W

w viaelued Ly tha 2ogil fzam 42 2ttsin = suncecaeful end to (30)

pending/....
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pending litigation. That the Learned Judge did not intend

. . .
R TR v
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this result is clear from pages 650 D to 651 A of the report.

The ambit of the concept "brief of the legal adviser” {,
wider., It includes all documents brouqht into exiltcnce for
the purpose of advising or assisting the cliont in :egard to
litigation or constituting confidential communicationa between
a client and his legal adviser with rcqard to pending or con-
templated litigation.

The problem in our case arises from the fact that the

—

.wltness statements were obtained by the police not for the (10

purpose of this case but in the course of their inveStigatioe :

of an unrelated complaint.- Neve:theless they were taken with
— e

_a view to possible criminal 1itigation for use by the State.

-The fact that the State did not use the statements in the _
ﬂ.litigation originally envisaged by the police but now utilises

. them in thia litigation does not make them any less part of

the brief of the prosecutor. This applies equally to such
statemente as thexe may be 6£ witnesses who have already giten

evidence. The possibility exists that they may be recalled

"\ in which event “the statements might be useful to the State, (go

The approach that the statementa of witnesses in the

'docket form part of the State 's brief despite the fact that

'the docket beceme part of the brief after some witnesses had

.‘giveﬁ evidence about the events qiving rise to 1ts opening

and that statements by those witnesses mey form part of the
docket, necesearily leads to the conclusion that an'obligatiOn

resta upon the State to disclose to the Court any material

.t

"“‘f“"""’di‘crepancy between “Fuch- sEEtEhentE ahd’ﬁHh’EVidGﬁbE'iﬂ”CDurtc

4 ’
\‘

R v STEYN 1954 (1) SA 324 (A) 337 A-B: " EX PART mes'rzn VAN

JUSTISIE INRE S v WAGNER 1965 (4) SA 507 (A) 518 B: (30)

8 V/eess
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§ v XABA 1983 ()) 8A 717 (k) 728 £ to 729 A.

The fact that the statements were taisn'in another case
upon a complaint only obliquely related to the case before us
and not for the purpose of our case does not alter the
positlon. Counsel for the State's duty to disclose materiaf
difterences exists nonetheless.

The fact that the said docket forms part of the State's

brief is therefore a conclusive ancwer to the application.

—

—

'There is,.however, furthex ground upon which the epplicetionfjf

" 'has to fail. It was common cause that the docket; while the(10

matter was still being investigated by the police and consiaere

P .

by ‘the prosecutor, was privxleged. This priv;lege exists for '

1Ly

reasons of public policy.' R v STEYN supra'335, S v B &‘”

ANOTHER 1980 (2) SA 945 (A) 952 F; EX PARTE HINISTER VAN
///l

JUSTISIE IN RE S v WAGNER supra 515 (A); S v ALEXANDER &

OTHERS sugra 811 G.

The 1ssue between State ‘and Defence was, however, whether
.__\___,_‘,/J\ —/\*

the closing of the docket after the certification nolle

W

grosegui ‘thereon by the public prosecutor terminated the h
WN’_\_\

privilege. There is ‘no reason to distinguish in this respect(z
—

between witness statements taken by a client or his attorney

: for the purpose of civil or criminal litigation and stete-

.' ments taken by the police for the purpose of a contemplated

. crhmuua.prosecution. 'S5 v B & ANOTHBR supra 952?3 R v STEYN

: epplies it is spplicable to both

ad

B sugre 335 E. If the rule once privileged always privileged

—

In respect of communications between a legal adviser and

. .
i -

his client’ the privilege commonly referred to as professional
privileqe hes the requirement of confiqentielity as its basis.
This is not the case where witnesses are interviewed end.. (3¢

their/....
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thelr statements taken, as in most cases the information s
intended to become public knowledge through testimony in open
‘court and as this privilege against disclosure exists even whare

there is no legal representative involved'and thaxlitigant.
acting in person takes witness otatenents'tor his ude in. )

court. R v STEYN supra 334 B, °

The basis of the pr1V1lege against disclosure of witness

statements is therefore not the confidential xelationship

‘:——é— Pj‘

between legal representative and .client or the confidentiality

of the statement. The privilege is founded on’ the fact that(10)

to permit the enforced disclosure of witness statements would

open the door to unscrupulous adversaries to ta;per with their

opponent s witnesses, to manufacture eVidence or to create

 fictitious disputes on goints not covered by the witnesa state-

e

" ments. This would clearly be against«public poligy\)

: — .
All these considerations fall away. after ‘the final con-

clusion of the casel By this I mean the diSposal ot the matter

~ én appeal as the possibility of a reopening exiats up to that f

stage. In R v STEYN supra 335 A it was decided that the pri- -

=

vilege exists unti&(:t leastltbe conclusion,of the appeal. (20)
The question‘wheth:;\tﬁe—ﬁgzzilege eXiSteé:gfffE§;>thét date

. ° . . T
was left open. T . . '_ N L

—

Prima facie. public policy does not require that ‘witness f’

"5 tatements obtained in litigation which has been finally dis- ’

posed of or abandoned should be kept under wrappers. Is the

N rule once privileqed always privileced in conflict with ‘
‘ this view ox does it only have limited application? PHIPSON ’

— - e GEm—s.: ® Gm——

- ‘on Evidence 13th Edition_paragraph 15.19, after stating th-

"general ;ule once privileged always privileged, reports that
it has been held that this principle only applies where.the (30)

parties/....
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parties and the subject matter are the same or where the

comuunications are between lolicitor and client. The authority

given by the learned author is THB COUNTRY COUNCIL OF KERRY

v_THE LIVERPOOL SALVAGE ASSOCIATION 38 Ir LT 7 (CA) a report

_not available to me. HOFFMANN & ZEFFERTT, South AFricen Law

of Evidence 3rd Edition. 207 note 13 state that there are no

.qualifications to the rule once privileged always privileqed..'
_ Yet the statement is made in the section dealing with commu~
'nications between leqal adviser and client. 'SCHMIDT ta!x 'eg
.znd Edition '543-also sthtes the rule unqualifiedly and in ;(16
the context of both legal adviser and client and statements'
by.third parties. There is support for the Viee.that the
rule applies also to statements by third parties in ESTATE

'BLIDEN v SARIF 1933 CPD 271:274. In this case SUTTON, 1.

held the contrary view of WILLS On Evidence 202 and PHIPSON

On Ev;dence Gth Edition 204 to be incorrect In JACOBS v -

MINISTER VAN LANDBOU 1975 (1) sA 946 (T) 954 r BEKKER, J.

‘quoted with approval a statement that privilege attaching to
. document continues efter the end of any 1itigation for which
the document was brought into existence. A well reasoned (20)
judgment on the extent of the rule once privileged always | |

. privileged is found in’ EUROSHIPPING CORPORATION oF HONROVIA '

| v _MINISTER OF AGRICULTURAL ECONOMICS ‘& unaxrrznc [ orazns .' :

.. supra 642 A to 644 G. The Learned Judge, efter dealing with
the English authorities, concluded that the rule is unlimited.
Z'One of tho Bnglish cases dealt with was CALCRAFT v GUEST 1898

o1 QBD 759 (Ca). It was held in that case that proofs of wit-f'

—— rom—ane R

nesses and 'rough notes of evidence used in defence ofnan
-'action which was di:posed of more_than‘a century hefore (and
between different parties, of whom one was a predecessor (30)

LT S
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T, in title of the plaintiff) remained privileged.
(! ’ ’ A similar conclusion was reuched in ﬂASLAH FOUNDRY &

ENGINEERING COMPANY v HALL 1887 3 Times Law Reports 776 (QBD)

on the continuing privilege of confidential hotes and reports
by witnesses and sclentific adviicfi of their p:oposeh evidance

. in a previous action. .See also HDBBS v HOBBS 4 COUSENS 1959

(33 AER 827} BULLOCK V CORRY 1878 (3) QBD 356; PEARCE v

FOSTER 1885 1s QBD 115 at 119 on. the qeneral rule o£ once

privileged always privileged as applied to materials for

LR

briefs in previous cases.l ot s o 'EZf., (10) -
| I find no reason to’ differ from the authorities mentioned

* s
. .
- L
’

N _ My p;ima facie View on the necessity of such a rule in cir—

‘cumstances such as the present is therefore irrelevant.“ The N

“1aw is that witness etatements made for the purpose of liti—

.'gation, whether civil or criminal, and therefora priVileged

;retain ‘that privilege despite the fect that that 1itigation

is’ finally concluded or abandoned. The wztness statements in

'docket Mr 285/08/84 are therefore privileged despite the fect

_that the prosecutor tefused to prosecute thereon.'hﬂ,{;ﬂ}}.ﬂ;_li
] : The epplication is dismissed._y._."3i? *Il'fj;z Co20) ¢
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