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• to him in cr011-examinati0n. Defence coun1el thar•upon 

brought this application. 

Upon ruy enquiry the State informed zne that · the proaecu-, 

tor had refused to pr01ecut~ on that docket as long a90 a, 
. 

11 December 1984 an d thjt the last ·entry in th• docket wa s ~at 

on 28 December 1984. We were informed that the docket con­

tains stateme~t• of persons who were involved .in the events 

at the. re sidence of accused no. J. We were not informed of, 

the names of the~e per'sons I _whether their statements· were 

taken as &~atements of.witnesse~ or of suspec~s and whether C 

they testifi~4 befo~e this court. • 

Defence cpunsel, probably" fq reseeing that a direct appro; 

would come to ~rief, ~~ked me ~o ~pproich-~hi ma~ter on ·the 

asa~ptioo that ··a ·subpoena ciuces t~c·um ·had been· iss.ued ·•ind 

served on the station commander of the poiice station where· 

. the docket ~as opened and as if an objection to production wa 

being deal~ wi~h. He described State couris~l As mere custo­

dians of the docket. Counsel for the State conceded· that the 
. 

matter could ba dealt with. -OJ) th~t basis but· st.ill contended 

that the docket with its contents now formed part of their ( 

bri-ef and w~ s. t_herefore privileged. Thi_s creates an anomalou . 
situation.· Posse~sion· of documents ·•• part of. a brief. raise·• 

defences over and above those available to· the station c omma.n-. . . 
• dei (and.his mere cus~odian). In •view of this conflict I ~m . . . 

unable to deal"with"the matt~_r on a h;potheticai"ba~is ~nd.he 

• to dea_l w~th ~t ~actually. 
.. . . ., .. .· . 

----:.-.-... _.____, __ 7.ru,~f~ct:.f._i~e th~~.:_ .. c2,11n1.el !~r_th~ ~tate obta ~!\=~d thi!...:.. 

docket as part of their· preparation for ·the eross-e·xami~atior 

of accused no. 3 and, I presume, all other witne a~e• to be 
< ..• 

. • 

called by the de~ence ~nd who ~ay have made statements C: 

re la-ting/., ... 
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rel a ting to the event• in November 1984. The 1 t • t e 111• n t. • by 

1 
witne11e1, even though they ~r 10m• ot thim may h a ve bean 

, 
,uspec t a a t the time , are now held•~ part cf the Stat•'• 

brie f a nd as such __ t_!l_~y _ are privilaied. R v STEYN 1954 (1) SA 
' 

32 4 (A) 332 A-c, S v ALEXANDER. 1·~65 (2) SA 79f; (A) 812 E. See 

A J ~n R v . Ll: 1 H KANU"J.' ~y:i·t1.t;!<::S l i 17 i.:;; 5;.. i -iv , 5 pee. ~rim. Couri:; 

and lNTERNATIONAL TOBACCO co. S.A. LTD V UNIT·ED TOBACCO co 

·(SOUTH) LlMITED 1953 (3) SA ·979 (W) 881 D. 

In EUROSHIPPING CORPORATION OF MONROVIA v MINI~TER OF 

AGRICULTuRAL·EcoNOMICS, MARKETING, OTHERS 1979 (1) $A· (10) 

637 (C) 648 H FRIEDMAN, J. stated: 

I 

• 

•of course it is not the mere fact·that a doc~~ent is· 

, parf ur au • • •• I - • I • •• I - ~ .._ t.. • £- - - - .,S - - - l '- l --• • - -
Cll-1-V.L&&-=:l' It 1.1,1,.~c.4 "°''a'- •'-••.,.-•- -• -••• .. -•~- &---­........ 

discovery as ~n - att6rney's brief c~n ~6ntiii mater~al; . . 
which is not privileged. The des~~iption of a document 

as being ~art of the brief means that .i.t is privileged, 

~avin~ corn~ into existence for the purpose of advising . . 
the. client in r~~ard_to litigatio~ ~r . as co~stitutirtg A 

communi~ation between ·a client and his_ legai a~visers 

• • • , L ..., - - - - - "" • - -- - A 1 ... ,. " - ,.. ,.. " ~ ~ "'~ 1 a ~ ,:ii, ,1 1 • t- 4 n ;_ ~ 4 n n . " w•~&& .-.w,_, .... _ ... ~..., ~--•• .......... ••:, -- ....... ~~•-·~-- - - .. . • (20) 

respectfully Agree with t~e first sentence. Cf R v DAVIES 

•··--··--- ""r"~ ,.,, e-~ c., , • .-, co "C"-U • ..,,- 'Di.tTt>~n1'l nn ~vi~,:an,-p 
"-'''-' £ ,a...,n .., ., ~ v , .., , -• • - - , •• , - - - •• -•• - - •. __ _ 

-13th Ed.itJ.on·pa. ra.gra.ph 15.13. I however hold the.view :that.-••• 
.. . . . 

~e ·•econ~ propos~tion is too.narrowly state~~ Thus stated· .. •. 
. . . 

• all notes made by attorneys and co~nsel ~f C~f'.lSUltations· with .. 

w.i t.. ··-- --- __ ... ~-- ""'-- -••---.-- -4= •A 0 f••"" +:h,. r.1-IAnt: hut to ,as• ooo uw ..... _..,,_ •••-. r-•r--- --. --· -:--:-::-· . .- .-·· · . . •. . . . 

cn~b-le then1 ~I!.'· 1.~~ f--hi·~·;_· ·---~~ d
0

QnC.B wouid . b~. ;s~bie·~-t to dis-
• . . . • . •·... • • • . . . • • • . . . . . . . .. 

------ ---~lo1(1rcr=--scr·~o\llall"I71c5YX1~g-1~>a~rl",:,C-"t.he-1·e9a:l-"tea.m~----, . . . . . . " 

.... 
~I 

witness statement s and reports of expert witnesses created or 
• 

• • • ~ ••• ~t..-
VIJ '9&.LUC:\.& uz ~u-.. ~ - -- ' ·-~-- .1.~ .. -. .,.., ..... ... _ ..... ~., ... ... ,... ~---- ~ ~•-~,:-,...•ccifnl P.n,.. t.o· ( 30) 

pending/ .•• ; 
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pendin9 litigation. That the Le arned Judge did not intend 

this ~• •ult is clear from pages ,so D to rs1 A of th• report. 

Th• ambit of th• concept _•brief of the le9al, advi"aer" ·1, 

vider. It includes all documents brought into axiatenca fer 

the purpose o f advising or ass isting the client in r e;ard to 

litigation or constituting confidential communi¢ations between . . 
a client and hi• legal a~viser with r ~qard to pandi~; or con-

templ ated litigation. 
. . 

The problem in o~r _case. ~rises from the fact ~hat. th~ 

witn~ss. statemen_t_s were obtained by the police _not~fot the ··uo 

pur_pose of this case but in the course of their .-inve,tigatio~ 

of a~ unrelated com~laint. • Neveriheless they weie.iaken.with 

• a vie"' to .possible. criminal litiga.tio_n for use by t.he State·.· 

• ~h~ fact _that th:~·:st_ate did ·no~ Use the st~~e~e~ti in the 
I • • • • 

\ litigation originally envisaged by the po~ice but.n~w utilises 

\ them in this· ~itigation does not mak·e them any less part of • 

the brie1 of th~ prosecutor. 
• • I 

This applies.equally to such 

s~a~ements as th~re may be of witnets~s who have ·already .given 

evidence. The_ ~•~ibility ·ex~sts that they. may_ be r~called 

in which e·vent ·the statements m.ight be ·u~efui t~ the State. (~O 

The appro·ach•· that ~he sta.tement ·s of witnesses in th«J 

• doC:ke~ forffl p~rt ~f the Stat~-, s ~~ie't. de~p~-~e thEI fa~t thilt 
. . . • . . •. . . • . • . • • . . : . . . . • . . - . . : ~ . . - • • :. . . . • . • . 
the docket became.part of the brief after some witnesses had· 
- . . . • . • .-: • . . • • . . .. • . • .. . . . ., . . . 
given evidenc~ about the events c,iving_· rise to 1~s ~pe_n~ng 

. . . . . . . .. . . .. , . 
and that ~tate~~ts.by ~hose.witnesses may_ form:part of ihe . . . . . . . . . . . . . .. .. 

d~cket, necess&rily leads.to the ~onclusio~ that.arr o~ligiti~n. 
.. . • ' . . •. . . -. . . . . ·. . . . . . . . . • ' .- . • . . , . ... •. . : : 

rest,s up~n the St.ate to disclos~ to the Cour·t· ~~y. material. • • •. 
. - . . . . . . . . . . . . . . . . . . ·-

- --. ~:------file re pincy -l,e fweeri~su
0

cli~·tttTm·en is· ·11rrcr·1:11~-~-Vi:dl!tfc:~;;_,rc~~t; · · ,. . , . . : . . 
. t . 

R v··sTEYN 1954 (1) SA 324 (A) 337 A-B, EX PART MINISTER VAN 
• 

{~ JUSTISIE IN· RES v WA~NER 1965 (4) SA 507 (A) 51S BJ . . (30) 

~, .... 
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S v XA BA lt83 (l) 8A 717 (A) 728 ! to 729 A. 
• 

Th• fact that the sta tements were t aken •in another case 

upon a compla int only obliquely related to the case be fore u1 

and not for th• purpose of our case doe s not alter the . . 
position. Couns el for the State'a . duty to disclose ~ateria1 . 
~if ferences exist• nonethele•• • 

The fact tha t the said docket fotms part of the ~State•s 

brief is therefore a conc lu~iv~ an~wer to the appli~ation . 

There is, however, fu~the~·ground upon whi~h the e?p~icatio~·: _· 
. . .. . . . . . . . : - ' ~ 

• ·has ~o fail .• It was common cause that the· do~);et;. ~bile thf!! (10 

-l' 

~matter was still being in~estigated by. the police and considere 

by .th·e prosecu.tor, was pr~~ile~ed) This Pl:~vilege ex_ists for ••• 
- .. ·· - • PJ'r ' -- •• •. I , ! • • \. • . 

reasons.·of_public policy. R v STEYN supra_33S; s v B, 

ANOTHER 19.80 (2)
0 

.SA 946 (A) 952 F; EX· PARTE MiNISTER VAN 
• /r'/UI 

• • • [;f, . I 

JUSTISIE IN RES v WAGNtR SUE!_& 515 (A)J .·S v ALEXANDER & 

OTHERS supra 811. C. 
. . 

The is~ue between.State ·a~d Defence.was~ ~owever~ whether 
• . . . . ~ • - -~ • 

th~ closing of the docket after.the certification nolle : 
. ,:__......_ ••. ~ . ... • . . . 

p_rosegui ·t~ereon by the ~u}?lic prosecutor. terminated the .• 
·. . ~ .. . . 
privilege. There is ·no reaeon.to.~istinguish in this resp~ct(2 

. -
betwee~ witn~~s statements ~ak~n-by i ~lient or ~~s attorney: 

for the purpose of civil . o;- cr.1mi.nai .lit.igel tion··_and ·state-· 
• • ■ • • • ~ • • : • I • ~ • • •_ • • . • • .: • - • • :• ~ • : • • . • • . • 

m~nts taken by the·police for the purpose of_a ~ontemplated • < 
. . . • ·.. • . : ...... ·_ - • . • .. ~ • . • . . .... 

. :· ,· crhn.ina.l ·prc;,secution; • S v B , ANOTHER supra ·9s2r 1. R v STEYN • • 
.... .. : . . . . ·: .. ,,,. 

• · supra. 335 E. : .If the .. rule once p~ivileged .alw_ay·s privileged·:-.. • 
t - -- • • ·_ • - .. • • • • 

• • • •• • --,I,- • --

applies it"•is applicable to both. ·:~_-·: ··:::-_-··.•;:··.·.···· ·.~:· -~ 
• 1 • . • • • • • • . . . • • • . . ~ • • • • • .. • • • • : • : • . . • • • • : • : _. • • • • .• '• • 

. .. •. • •• In ~espect··o; _communicat~ons between a legal _adv~ser ·~nd •• 
..............- .... ---:.. -----_ ___:,__ ~~---. . ... •• . -~-~: • • . • •. _:._:,.; ____ . .. ___ ._:· . - . :.:_ ___ --· -·--~ 

. · ·his client' the privilege .commonly referred to as professional 

-(:.W 

.. . . . . 

. privliege has ~he riqu~rement o_{ confi~entiality as lts •i:,asis • 
• • 

Thi ■ is not the case vhere witnesses are interyiewed and 

their/ .... 

(3( 
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: , their atatement• taken, • • in rnoat ca1aa the information i1 ,. . . • 
.• • • intended to become public knowlad9• through ttatimony in open 

M~· 
(~ 

c:1 

· court and as this privilege AQ a in~t diac losure ~ xi1ta •v•n ~her, 

there ia no l egal representative i~volvad.and · th~'litigan~ . . . . 
acting in person takes ~itneaa 1t~~~ents·for his ·uie in 

I 

court. R v STEYN •uEra 334 B. • 

The ba ■ i• of -the privilege aqainat disclosure of witness 
. . 

statements is therefore not the confidential ~ela tionihip 

between legal r;presen~atlve. and.clie~t ~r the conf~d~ntiality . . . . . .. . . 
of the statem~nt~ The privilege .is founded ~n·the , fa~t ~hat(l0) 

to permit th~ . enforcid disclosure of.witness· s~atements would 

ope~ the door to unscrupulous adversaries to t amper with their 

opp~nent's witnesses,.to manufacture evidence or to create 

• . fictitious disputes on points not cov~~~J% th~~tnesa state­

ments. This would clearly be agains~ipublic poli?~) 

All these considerations fa~l away_ after ·the final con-
. . . 

clusion of the case. By this I mean the disposal ·ot the matter ~· 
on appeal as the possibility of a reopening exists up to that 

stage. In _R_. ___ _ A it was· deciaed that the pri- : 
. 

vilege 
----- e conclusion. of the ap~eal . (20) 

The question whe~her e pr~vilege existe date 

was 1~·ft open. • • . - • • . . 
.• Prima 

0

fic ie. pubiic p~licy ~oea·not ·require that·v!tness 

1\ :;sta~em~nts. o~tained i~· ~it~g~~i~~ w~,ich· ha~ ·be~n f{~~ily dis- • 

\ 

posed of o;: -_ab~ndoned··shoul~ b·e Jtep~ unde?,:' wrappers: •• •Ia the 

·_ :.- _·_r~\e .-o~ce ·_ ~~~~~~~9~~ _·•i~~~s. p;iv~iet~-~ .. i~ icon.fiict :~~~h 
• this view o~ does it only have.11.mited·application? • PHIPSON • 

.._....._ _ _. __ , ___ ._____ ----- . . . ._. . . -~ ..... ._._. ..,.._ ____________ , __ - ,....__ 
'. , . . . . . 
On Evidence 13th Edition paragraph 15.19, after stating t~~ . . . 
general rule once privileged always privileged, reports that 

r_J • 
it has been held ihat this principle only appl~e• where.t~e 130) . 

parties/ ..•. 



. ~ . ' ,. .... 
• • • . .... ,. 

, .. . , · 
... .;.-

( 

~· : ::· ,_. 

• 

• -· .................... , ............ 4o ... ... • .. till•···•----·····., i ••• ·• •••• ; .......... . • .... .. • --;. • \ :.t:.:~.lhi~V.f"'-;a,f~::·e?T!:i.~5:'.'_~. ~-.. 
806.10 .. ll 216 - JUOC:K:rN~ 

parties and the subject matter .are th• 11 me or ~here th, 
• 

communication ■ are between solicitor and client. Th• author1t) 

9iven by the learned author ia THE COUNTRY COUNCIL OF lERRY . 
v THE LIVERPOOL SALVAGi AS~OCIATION 38 Ir LT 7 (CA) a report 

not available to me. HOFFMANN , z·EFFERTT·, South AFrican Law 

of Evidence 3rd Edition, 207 note 13 state ·that ihere are nci .. 

qua lifications to the rule once privileged always priv.ile,;ed; 

Yet ~he statement is made in the section dealing with corn:nu-,. . .. . 
• nications bet,-.;e·en iegal adviser and clien~. SCHMIDT r~wys req 

• ' 
2nd Edition S4J·also stktes the rule unqualifiedly and in (10 . • . --

t.he context of both ·legal ·adviser and client and statements 

by third parties. -There is support for_ the iiew that the 

rule applies also to statements by third parties in ESTATE . . . . . . . 

BLIDEN v SARIF 1933 CPD 271, 274.· In this case SUTTON, J. .. 
held the contrary view of WILLS On Evidence· 202 and· PHIPSON . . . . .. 

On Evidence 6th Edition ·204 to be incorrect. Iri- jAcoss·v · • 
, 

MINISTER VAN LANDBOU 1975·(1.) 
0

SA 946. (T) 954 F BEKKER, J. 

q~oted with app.roval a statement that privilege· attaching to. 
I • • • • • • • •_ . • • • 

... . . . 
~-docwnent continues ·after the end of any ~itigation for which . . . . . . .. . . . . 
the dOCWf!ent WAS b~o~ght into existence. • •• A well:, reasoned (20) 

j~dcpnent C?~ .the e,;;te~t- of the·· rul~ ·on~~ p-ri~U.eged. ~h,ays 
. . . 

privileged i s found in"EUROSHIPPING CORPORATION OF- MONROVIA . . .. 
•• V MINISTER OF AGRICULTURAL ECONOMICS • & MARKETING ·,: OTHERS . 

. . . 
■upra 642 A to 644 C. The Leiu;ned Judge, after dealing with -~ . . - . . . . -. ... 
the Engiish . ~u;horities~· concluded that .th~e- r~le .=is unlim~ted. • . . 

•:· ·one of thEs.Engli~h. cases. dealt"° with ;,;a•s ·cALCRAF'l' ·-v 'GuisT- .1898 

1 ~BD '759: -,~A)·~- ·-.-~t- wa~ h~ld :~n· ~:h~t-:ca-~e ·th~~ Pr0~f~ ·of .wi~- ·; • 
-·-•·-~--• •• • ~--- • __ • • •• • - I 1 • ••. •• r -- • •· .. 

~ ~esses a~d 'rough n·otes of evidence U&e~ in ~efe~~;··of ,a;--:-

_ ... . 

. . . . 
• ·action ~hich was di~posed of ~o~e than . a century b~fore (~nd 

• 
between different parties, of whom one ·was a predeaes.~or (30)" 

in/ .... 
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1n titl• of th• plaintiff) remained privileged . 
. . 

~ aimilar conclu1ion v11 r••~hed in MAS LAK FOUNDRY, 

ENGIN!:ERING COMPANY v HALL 1~87 3 Time s Law Report• 11,· (OBO} . 
on the continuing privilege of. ccn(idential 'n9.tes and .reports 

by witneaae1 • and •cientific advis,ai• of their proposed evidence . . . . . . . . 

in a previous action. : See also HOB_l3_S v· HOBBS C COUSENS 19 s g 
. . 

(3j AER 827.I BULLOCK v CORRY 1878 (3) ·o~o 3561 PEARCE V 

FOSTER 1885 1S QBD 115 at 119 on.the 
0

9en~ral ·rule of.once . . . . . . . . ,, . . . . . . 
privileged ~lw~~s pr~vileg~~ as applied to material~_f6r . . . . .. . . . 
briefs in pr_evious .cases. 

. ... 
... ·uo> -· 

I; find no reason to :differ from ·the a·uth9rities· mention·ed; 
. . ·. .. . . . . . . , • . . . . . • 

Hy prima facie·vi~w on the necessity of such~ rule in ci~- . 
. . . . . - . . 

. • cwnstanc~s such ·as· the present -is. therefore •irrelevant . .-The 
. . • . . _. ... , . • . .. · .• ...... :· . • •• •.• . .. : -. • •• ·.·_· -· --,---

la~ -is that· witness atat•menta made· .. for the .. pur~~•.e __ of liti . .:. 

. ·9atfo·n, ~hethe~ civil or.·c·riminal·,·· and J~~refor~ privileged· ·- -_ • 

:r;etain ·_that_ privile·ge. d~spJte 
0

the "tact ·that _that lftl°gation 
. . . . --- ·· . . ..... . 

is.finally_ c~ncluded or abandoned. The. witness statements in~· . . . . . . . - • , . . ·. . . . . : ~ 

docket Mr 285/0l/8~ are ther~fore·privileged despite the f~ct 
. - ~. -. . . . . ' . .. . . • . . . : . " .. . • . . • . . • . .. • • • . ••. , . . .. . 

that -the prosecutor r'e~used _to prosec:u~e • there9n. • ._; ··.~ .= -~--:~r -. _ -~---·~ • ;~. . . . . . . . .. - ... ·• . . . .,, 
•. The ~pplica tion is dismissed. . : . . • •.•. ;:'- •• ;·: •• _.. ::... . : •• ( 20) ; 

. . ... - -: .· . 
,,. • .. • "e • • • I ; #' •• • • •• • •• • - • .. 
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