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LANDMAN J:
[1]  This s the extended refurn date of a rule nisi issued on 5 Decernber 2010.

{21 The Bakgatla-Ba-Kgafela Traditional Community or fribe sfraddles the border of South
Africa and Botswana. The paramount chief lives in Mochudi; a place made famous by Sol
. Plaatjie in a novel of that name. His deputy, who Is recognised as a chief by the North West
Provincial Government, attends to the affairs of the fribe in Moruleng which is located in the
North West Province of South Africa.

[3]  Traditlonal or customary faw operates in terms of and under the Consfitution of the
Republic of South Africa of 1996 (the Constitution). See section 211 of the Constitution which
reads:

‘(1) The institution, status and role of traditional [eadérship; according to customary law,
are recognised, subject fo the Constitution.

(2)  Atraditional authority that observes a system of customary laiv may function subject to
any applicable legislation and customs, which includes amendments to, or repeal of,
that legislation or those customs, S ST

(3)  The courts must apply customary law when that law is applicable, subject fo the
Constitution and any legislation that specifically deals with customary law.”

4]  An undetermined number of members of the éakgatla-Ba-Kgafeia Traditional
Community wish to secede and to establish or {o be recognised as a separate traditional
community or tribe. The history of the otligin of the tribe and that of the secessionists is set
out in great detail in the papers. | need not reproduce that history, as interesting as it is, here

because of the limited relief which Is scught by the applicant. - .. - : , y
%;
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(8]  ltis sufficlent to state that in as from July 2009 the secessionists decided:
(a)  tounilaterally declare themselves independent of the tribe;
(b)  to be called the Bakgatla-Ba- Kautiwale Pilane; and

(¢} to unilaterally establish a tradiional authority which they call the Mothabe Tribal
Authority.

[6]  On 31 January 2011the secessionists issued an invitation to residents of the Motlhabe
Village and, it transpires, other villagers to attend a meeting on 6 February 2010. Importantly
the nvitatlon was typed or printed .on. a lefterhead of the Motihabe Tribal Authority, The
document, In translation reads:

“The Residents of the Motihabe Village”

You are invited to a meeling on ihe 06 February 2010, at 09:00 in the
morning at Motlhaba Community Hall, .

Agenda

1 The reply from the Government in conneclion with the [cessation and}
independence of Motlhabe {from Moruleng Bakgatla).

2, [Decision] and Resolution of the Traditional Community in general in
connection wifh the independence (from Moruleng Bakgatla)."

The words between square brackeis are disputed. | rely only on the
remaining part of the translation,

[7]  The applicants communicated with the secessionists. through their attorneys and
informed them that litigation would ensue unless they abandoned their intention to hold the
meeting. An altorney acting for the secessionists replled that the meeting would proceed.
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The result was that an urgent interdict was faunched and the respondents were interdicted
from holding the meeting.

[8]  The applicants wish the rule nisi to be confirmed in the following terms:

‘.11 Interdicting the Respondenis and all parsons acting through them or
in collaborating with them, from:

1. Proceeding with the mesfing of the members of the MOTLHABE
TRIBAL AUTHORITY (BAKGATLA-BA-KAUTLWALE PILANE), &bs
planned for the 6 February 2010 at 09:00 by M K Pilane (Molhi) _ RP‘S“
and R Dintwe (the Respondenls herein) referrsd to In an } &
invitation/nofice annexed as “A” and "A1" to the founding affidavit
andfor anyone on thelr behalf or whom they may represent, which
meeling Is planned o bs held at the Motthabe Community Hall,
Saulspoort, Pilansberg, district Rustenburg, North West Provinge:

2. Organising or proceeding with any mesting pumorting to be a
meeting of the Traditional Community-or of the Bakgatla-Ba-
Kautiwale Pllane or Mollhabe ‘Tribal Authority withoul proper
authorisation by either of the Applicants or order of fthis
Honourable Court, - R oo .

3. Taking any steps or conducting themselves in any manner, which
Is contrary to the provisions of the North West Tradifional
Leadership and Governance Act 2 of 2005 (the North West Act),
the Framework Act of the customs of the traditional communtty in
Moruleng and the customary faw, which steps or conduct is
prejudicial to the Applicants, or disruptive fo, or has any
distracting or reducing or belitiling effect onthe status, role and
function of the 1stand 2+ Applicants.

Acting for or on behalf of the legitmate Kgoslkgolo or Kgosi of the
Bakgaila-Ba-Kgafela.

%

45, Pretending to be authorised by the leglimate Kgosikgolo or Kgost
of the Bakgatla-Ba-Kgafsla Tradltional Community.

8. Representing fo any person that they are authorised either by the
legitimate Kgostkgolo or Kgosi of the Bakgalla-Ba-Kgafela
Traditional Community or by virlue of any other reason fo daclare
an independence or cessalion of the Moilhabe Village from the
Bakgatla-Ba-Kgafala Traditional Community in Moruleng.

7. Pretending or holding themselves out as a traditional community
or a traditional authdrity under the name or hames Bakgatla-Ba-




Kautlwale or Bakgatla-Ba-Molthabe or the fraditional authorily of
Motlhabe or any similar name o fitle of whatever kind,

1.1.2 A costs order on an aftorney and client scale.”

Paragraphs 4 and 5 of the Rule

8]  Atthe outset I intend to dispose of some of the relief sought. | do so on the basis that
there are no allegation made in the founding papers which support these prayers.

[10]  The applicants do not allege that the respondents are acting for or on behalf of the
legitimate Kgosikgolo or Kgos! of the Bakgalla-Ba-Kgafela. Nor do the applicants allege that
the respondents are pretending to be authorised by the legitimate Kgosikgolo or Kgosi of the
Bakgatla-Ba-Kgafela Traditional Community. It follows that paragraphs 4 and 5 should be
dismissed.

[11] It is convenient to deal with Ms Cowen’s submission that the applicants were only
authorised to pursue the relfief sought in the first two prayers of the interim order. The
remaining relief which is cast in very far-reaching and broad language was not authorised and
accordingly should not be-entertained. . The prayers in the interim interdict are not dealt with in
turn. In summary, in each case, the applicants have failed to demonstrate either a clear right
or any threat or irreparable harm. Notably, there is no evidence on record to suggest that the
meetings threaten fo be anything other than lawful and disciplined.

[12] The relief which the applicants seek falls within thelr general mandate. The relevant
resolution need not set out the exact relief which the delegates are empowered to seek.




Paragraphs 1 and 2 of the Rule

[13] The meeting which was to be held with the members of the MOTLHABE TRIBAL
AUTHORITY (BAKGATLA-BA-KAUTLWALE PILANE), planned for 6 February 2010 by ihe
respondents at the Motlhabe Community Hall was interdicted. There is no purpose in
confirming it. Paragraph 2 of the Rule makes provisions for the future. Nevertheless [ need to
consider whether this meeting should have been Interdicted as it goes o costs.

Meeting called off

" [14]  The respondents say that on 2 February 2010, the first respondent was contacted by a
member of the SAPS who advised him that he would be arrested if the meeting proceeded. In
the circumstances the first and second respondents who signed the invitation to the meeting
decided the meefing should be cancelled, The respondents proceeded fo Inform the
members of the community that the meefing was cancelled. But, say the respondents it
transpired that confrary to the first respondent's understanding, a previous attorney
representing the respondents did not inform the applicants’ attorney that the meeting had
been cancelled but advised rather that it would proceed,

[18]  The respondents set out the steps taken to advise the community that the meeting had
been called off, | accept that this was done. But it doss not assist the respondents for their
atforney advised the applicants, in wrifing that the meeting would go ahead. The applicants
were entitled to act upon this advice. The respondents say that they instructed thelr attorney
that they would cancel the meefing. They aver that thelr atlorney disregarded thelr
instructions. This does not sound at all probable but assuming It was the case, it does not
assist them. They are bound by the communication sent to the applicants by their appointed
legal representative,
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[16] The respondents point out that had the papers been. served upon them they would
have been able to put the true position before the court. Ms Cowen submitted thal, viewed in
this context, these proceedings were unnecessarily pursued from the outset.

Continuation of the UDI

[17]  The nub of the respondents’ defence Is that the unllateral declaration of independence
had been abandoned, The individuals who called the meeting for 6 February are the clan
leaders in the Mollhabe community.including the.leaders of the Kgosing. They have called
the mesting as a Kgotha Kgothe of the local community. They are enitied to do so under
custorn. It was Intended to discuss the matter of thelr future in the light of the communications
received from the Premier’s office,

[18] Although the respondents say they have abandoned fhelr atfempt at obtaining
independence unilaterally they are siill bent on securing their independence. Ms Cowen
submitted that in the wake of may falled attempts to resolve their disputes and grievances
within the traditional community, using customary law dispute resolution systems, and despite
various pleas made to government fo assist them, they. now. wish to consider obtaining
independence from the Bakgalla-Ba-Kgafela traditional community to establish a separate
community. They have been advised by government representatives that to do so requires a
formal application to the Premier in terms of applicable legislation and they wish o convene a

meeting fo discuss course.

[19] | do not find it necessary to examine the ftraditional law and customs in order to
determine the nature of the traditional community meetings which may be held at the level
suggested in thelr papers by the respondents.. The reason. for. this is that the proposed
meeting could not have been a tradifional mesting. The invitations were sent out under the
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auspices of the Molthabe Tribal Authority, The respondents cannot escape this fact, Ms
Cowen dld her best to convince me that the use of the name was mersly incidental and that
the respondents had been informed of its history. This does not assist the respondents at this
time, Ms Cowen also sought to convince that the unilateral declaration of independence had
been abandoned.

(20]  Even if the unilateral declaration of independence had been abandoned, it does not .

detract from the fact that the respondent, as secessionists, were continuing to advance thelr
case using the trappings and symbols of legitimacy and Importantly the same trappings and
symbols that had been used to advertise the proposed breakaway in 2009, See the letter
attached fo the founding affidavit as annexure "B".

(21]  Itis abundantly clear that in a constitutional dispensation no person or body of persons
may create or reproduce struciures otherwise than in terms of and In accordance with the
constitutional processes contalned within the Constitution which is the supreme law. This has
been elegantly expressed in para 4.3 of the replying affidavit, | adopt and express It thus:

Any action by a parallel but unsanctioned structure that is neither recognised by the law or
custom, sesking fo perform and assume functions which are clearly the exclusive preserve of
such recognised authorities, ought to incur the wrath of the faw.

[22]  Secession from a traditional community or & tribe was known in days gone by. See T
W Bennet Customary Law in South Africa (2004) 105. Secession Is an eventuality which is
contemplated by both the National Framework Act 41 of 2003 (the NFA) and the North West
Traditional Leadership and Governance Act 2 of 2005 (the NW Act). See section 7of the
former Act and section 4 of the latter Act. The secessionists must comply with the law of the
land. They may not flout the law. This is not to say that there is no space for a secessionist
movement merely that such a movement may not trespass on the terrain and power of
constitutionaily recognised structures,
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[23]  Although the first and second applicants do not approve of secession they are unable
to prohibit discussion on secession. They are statutorily obllged to administer the affairs of
the ftibe in accordance with traditional law and custom and in accordance with the applicable
natlonal and provincial legislation, It follows that they are also empowered and obliged to
prevent others from usurping these powers,

[24] | have mentioned that when the secessionists declared or purported to declare thelr
independence In July 2009 they purported to create the Motthabe Tribal Authority. The
concept of a Tribal Authority was replaced by that of a Traditional Authority, The latter has
heen superseded by a Traditional Council. A Tribal Authority was a statutory body
astablished for a specific tradiional community or tribe,  Neither secessionists nor anyone
else can create such a body. The purported creation of such a body and the use of its name
is done to demonstrate and bolster the legitimacy of the causs. A non-govérment body may
not hold themselves out to be part of the organs of state, Nor may they appropriate to
themselves any symbols of state to proclaim a legifimacy which they lack.

[25] May discussion be instituted by secesstonist or anyone else for that matter outside the
traditional structures. It is unnecessary to decide this issue because of the facts; particularly In
view of the vehicle which was used to call a meeting. The Constitution protects freedom of
speech, See section [|[][]. | may merely observe thaf interested community members have a
right to gather and discuss matters of mutual interest unless specifically forbidden by a
customary law which passes constitutional scrutiny,

[26] But the respondent did not choose this course of action and the applicants are not
entitled to this part of paragraph 2 which interdicts.the tespondents from organising a meeting
held for or by the Bagkatla-Ba-Kautlwale? For the reasons set out below a group of persons
may not be Interdicted from Identifying themselves by reference to some present or historical

person, feature or event.




[27]  Paragraph 2 of the rule, as amended by the applicant to deal with an objection by the
respondents, cannot be granted in this form,  This court has no authority to grant or refuse
the authorization of mestings. Any order which this court makes is predicated on an
enfitlement to such an order. As the order is framed it creates such a wrong impression. The
affected words should be deleted. It follows that the order in paragraph 2 as amended should
be confirmed. | have already indicated that there is no need, at this stage, to conflrm

paragraph 1 of the rule,
Paragraph 3 of the Rule

[28)  The way in which the respondents and the secesslonists in general have advanced or
attempted to advance their cause has had the effects complained of. Interdicts have been
granted against other or co-secessionists in-the past and have, in af least one case, been
ignored or defied. The applicant are entitfed to have the substance of paragraph 3 of the Rule

confirmed.

[29]  However, | do not think any useful purpose will be served by linking the contravention
of the leglstation and customary law to conduct which is pre}udiciaf, disruptive, distracting or
has a befitlling effect on the first and second applicants. To do so would provide the ground
for further and unprofitable fitigation. |

Paragraph 6

[30] The applicants have not provided any evidence to show that the respondent have
made any representations of the kind which they seek to interdict. The applicants are correct
that such conduct is wrongful. But without proof of & reasonable apprehension that the
respondentis infend to do make these represéntations, lhe'apﬁlicants are not entitled fo this

relief.




Paragraph 7

{311 The applicants are, in my view, for the reasons expressed concerning paragraph 1 and
2 of the Rule entitled to part of the order. The respondents may be interdicted from using
such forms as Traditional Authorily and, | may add, Tribal Authority or any similar name i.e.
Traditlonal Councfl.

[32] The applicants are.not entitled, at least on these papers, to an order that the
respondents (and others) be interdicted from holding themselves out as a traditional
community under the names mentioned. The respondents belong to a group which has a

distinct identity. To an extent idenfily is what a group of people call themselves, It s their

cultural right to do so even if others Identify the group differently or decline fo recognise their
identity.

[33]  The applicants seek an interdict prohibiting the respondents from pretending or holding
themselves out as a fraditional community or a traditional authority under the name Bakgatia-
Ba-Kaitwale. 1 have dealt with the issue 'from the perspective of a traditional authority, The
use of the names o describe their identity or to affrm their historical antecedents as
described in the papers is an entirely different issue, The respondents have a historical
- foundation. The cne are not required to their_béclg on their culture and thelr inheritance, It is
their belief that they are {to a degree which may be disputed) a distinct people, There is
nothing on the papers which goes to show that this is a pretence or a sham which requires
that to he interdicted.

Alternative remedy

[34] Ms Cowen suggested that the applicants have alternalive remedies. Should the
applicants wish to attend they are welcome fo do so and fo voice thelr concerns. This




submission does not any cognizance of the right of legiimate structures to resist
unconstitutional structures and to insist that, for example, as in this case, secessionist work in

terms of and under the law.
Costs

[35] This brings me to the question of costs. The applicants have been substantially
successful and | would award them thelr costs. | do not think that there is any good reason fo
award punitive costs against the respondents. The papers were not served upon the
respondents before the rule was sought,

[36] The result is that the rule nisi is confirmed in the following terms:

1. The Respondents and all persons acting through them or In
collaborating with them, are interdicted from:

1.1, Organising or proceeding with any meeting purporting to
be a meeting of the Traditional Community or Motthabe
Tribal Authority without proper authorisation by either of
the Applicants.

1.2, Taking any steps or conducting themselves in any
manner, which is contrary to the provisions of the North
West Traditional Leadership and Governance Act 2 of
2005 (the North West Act), the Framework Act of the
customs of the fraditional community in Moruleng and
the customary law,

1.3. Pretending or holding themselves out as a traditional
authority under the name or names Bakgatla-Ba-
Kautlwale or Bakgatla-Ba-Motlhabe or the traditional
authority of Motlhabe or any similar name or title of
whatever kind.
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