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MOKGOHLOAA):

1.  The parties were marriedto each otheron the 251 December1981
in community of property. Three children were born out of their
marriage, two of whom are still minor namely: (1) F P R born on

the1986and (2) P M R bornon the 1992.

2. The plaintiff instituted divorce proceedings wherein he claimed a



decree of divorce; custody of F and that custody of P be awarded
to the defendant, and that the parties to have reciprocal rights of
reasonable access to the children; that plaintiff will pay
maintenancein respectof P in the amountof R1 000.00 per month.
He undertook to be responsible for P’s school fees, school books,
clothing and reasonable medical expenses; he lastly claimed
forfeiture of the benefits arising from the marriage in community of

propertyand costs of suit.

The Plaintiff enrolled the matter on an unopposed divorce roll and

the matter was heard on the 22N9 October 2004. However, the
then presiding judge Kgomo JP, was not satisfied with the
forfeiture issue and directed that the Legal Aid Board assist the
defendantto resolve the communal propertyissue. The matterwas
then postponed sine die. The Justice Centre was then appointed
as attorneys of record for the defendant, but she was not satisfied
with their services, and terminated their mandate during April 2005.
Magabane Inc was appointed as attorneys of record, but the
defendant ran out of funds, and they also withdrew during May

2006.



The plaintiff amended his prayer for forfeiture in his particulars of
claim and substituted it with a prayer for division of the joint estate.
It was common cause on the pleadings that the marriage between
the parties had broken down irretrievably and that there existed no
reasonable prospects of the restoration of a normal marriage

relationship between them. The parties have not been living

togetheras husband and wife since the 15t july 2004.

The parties held a pre-trial conference on the 19th May 2006. The
defendantadvised the plaintiff's attorney that she believed thattheir
marriage relationship had not broken down irretrievably, and that
she is prepared to give the plaintiffa chance to save the marriage.
She further requested that the plaintiff pay her maintenance in the

amountof R2 500.00 per monthfor five years.

The matterstarted de novo before me in terms of section 4(4) of the
Divorce Act 70 of 1979. At the commencement of the trial, | was
informed by the defendant that she understood the proceedings
and further that, although not legally trained, she will conduct her

own defence.



The plaintifftestified that there were continual fights betweenthem;

the defendantstole the money from the family business and gave it

to her family members and that he leftthe coommonhomeon the 1t

July 2004 as he was under tremendous stress caused by the
defendant’s actions. He said that he tried to save the marriage by
engaging elders in the family and family advocates, all in vain. He
intended filing for a divorce during 1996, but decided againstit, as
the younger children were still very small and he did not want to

traumatise them.

The Defendanttestified that the Plaintiff is a good and responsible
person, who is taking care of his children, and is presently paying
for the bond, the water and electricity of a house where the
defendant and the youngest child reside. She says that if the
marriage was broken down irretrievably, the plaintiff would not be
doing all these good things. She denied thatshe stole money from
the family business. She confirmed thatthey did attend the Family
Advocate’s offices with the aim of saving the marriage, but this did
not bring them together. She stated that she asked the plaintiff to

forgive her, but he refused. She furtherasked that the plaintiff pay



10.

her maintenance (alimony) in the amount of R1 000.00 per month
for a period of one year and that P’s maintenance be increased to
R1 500.00 per month. The plaintiff at the pre-trial conference

offeredto pay alimonyto the defendantfor one year.

Although the defendant had not amended her pleadings wherein
she admitted that their marriage was irretrievably broken down, |
nevertheless allowed her to give evidence which conflicted with this
admission, because she was not legally represented. | further
allowed her to give evidence as this is a status matterand that the
defendant may show that the marriage is not broken down
irretrievably. In that event the Court will have a discretion to

postponethe matterfor 6 months.

It is clear from the evidence of both parties that attempts to save
the marriage, has proved fruitless. It is also clear that the parties
have not been staying togetheras husband and wife for more than
2 years. Section 4 of the Divorce Act 70 of 1979 provides as
follows:

“(1) A court may grant a decree of divorce on the ground of

the irretrievable break-down of a marriageif it is satisfied
that the marriage relationship between the parties has



o

reached such a state of disintegration that there is no
reasonable prospect of the restoration of a normal
marriage relationship between them.

(2) Subject to the provisions of subsection (1), and without
excluding any facts or circumstances which may be
indicative of the irretrievable break-down of a marriage,
the courtmay acceptevidence-

(a) thatthe parties have notlived togetheras husband

and wife for a continuous period of at least one yearimmediately prior to
the date of the institution of the divorce action;

11.

12.

as proofof the irretrievable break-down of a marriage.”

| am therefore satisfied that the marriage relationship between the

parties has broken downirretrievably.

On the question of costs: The plaintiff was successful and the
opposition by the defendantwas unnecessary, because the plaintiff
essentially offered her every reasonable thing that she asked for.
Defendant knew that the marriage had broken down irretrievable,
and had admitted it in her pleadings. She must therefore pay half

the plaintiff's costs.

ORDER

1.

2.

The marriageof the partiesis dissolved.

The plaintiff is ordered to pay maintenance (alimony) to the
defendantin the amount of R1 200.00 per month for a period
of two years fromdateof divorce.

. Custody of the minor child F P R is awarded to the plaintiff



subjectto defendant’'srightof reasonableaccess.

. Custody of the minor child P M R (bom 1992)is awarded to
the defendantsubjectto plaintiff'srights of reasonableaccess
at all reasonable times, which will include the plaintiff taking
the minor child with him for one weekend a month, and every
altemativelong and shortschool holidays.

. The Plaintiffis orderedto pay maintenancein respectof P MR
in the amount of R1 500.00 per month for as long as he is
legally liableto effectsuch maintenance.

. The Plaintiffis orderedto pay all expenses and disbursements
in respectof P as setoutin paragraphs 7.3.1; 7.3.2and 7.3.4
of Plaintiffs Particulars of Claim.

. MrJAN HENDRIKBOOYSEN is appointedas Receiverin order
to liquidatethe joint estate of the parties and he will have the
followingauthorityand powers:

7.1  To take all parties possessions into his custody and to
administer,control and maintainsameas he sees fit;

72  To take out insurance on the assets of the communal
estateand to pay all the outstandingpremiums;

7.3 To demand from the plaintiff and the defendant to pay
over or to deliver to him all monies and assets in their
possession and to pay to him the market price of any
assets which may have beensold improperly;

7.4 To dispose of all assets of the communal estateon such
termsand conditions as he deemsappropriateandin the
event of either party wishing to keep any items, he will
sell thesaid itemsto themat a reasonablemarketvalue;

7.5 To pay all the debts of the estate including recovering



his ownfees and disbursements;

76  That the balance of the proceeds realised from the
assetsis divided equally betweenthe parties;

7.7 The Receiveris authorised to approach the Honourable
Courtfor assistancein the eventof any problemsarising
in the execution of his authority and powers or if he is
not satisfied with any information as received from the
plaintiffor the defendant.

8. The defendant is to pay half the plaintiff's costs of the 1st
June 20060nly.
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