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NKUTHA-NKONTWANA, J

Introduction

[1] The applicant (the Minister) brought an application in terms of section
158(1)(h) of the Labour Relations Act' (LRA) to review and set aside the
decision of the second respondent (Mr Khoza) (main application). Mrd&hoza

was appointed as the presiding officer over the disciplinary enquiry t the

having found Mr Mahapa guilty of charges that relat
Khoza recommended a sanction of a final

impugns the reasonableness of Mr Khoza'’s fifid the sanction of a final

written warning.

[2] What serves before me is the interloc applieation for the reinstatement of
the main application which ding to ahapa, is deemed withdrawn

1.2.3 read with clause 11.2.7 and 16 of

that the main ap i lapsed because the 60 days for the filing of the
record of thg
dispatch offthe record by Mr Khoza. Moreover, a portion of the record of the

as served and filed in compliance with the Practice

he question of whether clauses 11.2.3, 11.2.7 and 16 of the Practice Manual
are applicable when one is dealing with a review application in terms of

section 158(1)(h). The parties were accordingly directed to file supplementary

1 Act 66 of 1996, as amended.
2 Practice Manual of the Labour Court of South Africa, effective 1 April 2013.



heads of argument and the matter was postponed. The parties duly obliged

and the hearing of oral submissions took place on 1 December 2023.

[4] This matter turns of the interpretation of section 158(1)(h) which provides:

‘The Labour Court may...review any decision taken or any act performed by

the State in its capacity as employer, on such grounds as are permi

law...’

Submissions

[5] The counsel for the Minister, Mr Matlatle, submitte inister, as the

head of a state department, in essence, seeks decision on
permissible grounds and that remedy is i e Promotion for
Administrative Justice Act® (PAJA). To
gment in State Information

Technology Agency SOC Ltd v Giji jings (Pty) Ltd * the state can

[6] Thus, to the ext that ister seeks to review the outcome of the

disciplinary b instMr Mahapa in terms of section 158(1)(h) of the

ual finds no application, so it was further submitted. In

Rractice Manual.

[ r Mahapa, on the other hand, persists that the main application has lapsed
per the Practice Manual. Ms Gontsana, appearing on behalf of Mr Mahapa,
submitted that since the main application is launched in terms of the LRA

provision, there is no reason why the Practice Manual would not apply.

3 Act 3 of 2000.
4 ZACC 40; 2018 (2) BCLR 240 (CC); 2018 (2) SA 23 (CC) (Gijima) at para 40.



8]

She further submitted that the main application is fraught with fatal challenges
which include a failure to serve the review application on Mr Khoza and
unreasonable delay in launching same. As such, the Minister failed to show

good cause for the reinstatement of the lapsed main application.

Legal principles and application

(9]

It is trite that a presiding officer appointed to chair a disciplinary h

ms of the LRA other
h). It was pertinently

incidental dispute resolution process availabl

than to avail itself to its right of revie sectio

—_~

stated:

relation to domestic or contractual disciplinary

ordance with the requirements of the constitutional

ed to by the Minister, the CC in a judgment penned by
Madla d Pretorius AJ, unanimously held that PAJA does not apply
organ of state seeks to review its own decision. It was further held

an organ of state seeking to review its own decision must do so under the

iple of legality. The following observations are apposite:

5 Ntshangase v MEC: Finance Kwa-Zulu Natal and Another [2009] ZASCA 123; 2010 (3) SA 201
(SCA); [2010] 2 All SA 150 (SCA); [2009] 12 BLLR 1170 (SCA); (2009) 30 ILJ 2653 (SCA) at paras
13 to 17.

6 (2015) 36 ILJ 163 (LAC) (Hendricks) at para 29; see also National Commissioner of the South

African Police and Another v Nienaber N.O. and Another [2017] ZALCCT 17; (2017) 38 ILJ 1859 (LC);

[2017] 8 BLLR 840 (LC) at paras 6 and 8.

7 Hendricks, id.

8 Gijima, (id fn 4) at paras 37 to 40.



‘391 Pharmaceutical Manufacturers tells us that the principle of legality is
“an incident of the rule of law”, a founding value of our Constitution. In
Affordable Medicines Trust the principle of legality was referred to as a
constitutional control of the exercise of public power. Ngcobo J put it
thus:

constitutional controls through which

power is regulated by the Constituti

[40] What we glean from this is that the'e

at_variance with the principle o

Constitution itself. In sho ihat is a consequence of

what section 2 of the tipulates. ... The principle of

legality may thus be a vehi review...” (Own emphasis and

footnotes omitt

[11] Moreover, in Ramoneth rtment of Roads and Transport Limpopo and

e AJA, as she then was, aptly stated:

itrary and are rationally related to the purpose for which the power
was given. There can be little doubt that the MEC’s decision is capable
of review under s158(1)(h) on the grounds of legality.’

[12] It follows that the review application in terms of section 158(1)(h) is premised
on the principle of legality. As such, Mr Mahapa’s contention that the LRA is
applicable is untenable and stands to be rejected.

9 Gijima, (id fn 4).
10[2018] 1 BLLR 16 (LAC); (2018) 39 ILJ 384 (LAC); [2017] ZALAC 68 at para 21.



[13] The relevant procedure when it comes to the filing of a record in judicial
reviews is provided in rule 53 of the High Court Rules. Rule 53(1) states:

‘Save where any law otherwise provides, all proceedings to bring under
review the decision or proceedings of any inferior court and of any tribunal,
board or officer performing judicial, quasi-judicial or administrative functions

case may be, and to all other parties affected —
(@) calling upon such persons to show
proceedings should not be revie

and

(b) calling upon the ma

officer, chairperson or

patch, within fifteen days after
the registrar the record of such

[14] In Turnbull-
stated:

us Court Municipality and Others,’’ the CC

iably, a rule 53 record is an invaluable tool in the review process. It
elp: shed light on what happened and why; give a lie to unfounded ex
acto (after the fact) justification of the decision under review; in the
substantiation of as yet not fully substantiated grounds of review; in giving

support to the decision-makers stance; and in the performance of the
reviewing court’s function.’

[15] While in Helen Suzman Foundation v Judicial Service Commission,'? the CC

explained the purpose of rule 53 as follows:

112014 (6) SA 592 (CC) at para 37.
122018 (4) SA 1 (CC) at para 13 to 15.



‘131 The purpose of rule 53 is to “facilitate and regulate applications for
review”. The requirement in rule 53(1)(b) that the decision-maker file
the record of decision is primarily intended to operate in favour of an

applicant in review proceedings. It helps ensure that review

roceedings _are not launched in _the dark. The record enables the

applicant and the court fully and properly to assess the lawfulness of

the decision-making process. It allows an applicant to interr e the
decision and, if necessary, to amend its notice of ti and

supplement its grounds for review.

[14]

dispute decided in hearing before a court with all

the

issues being would be infringed.” (Own

[16] cation implicates the constitutional principle of
veFlapsed or archived or deemed withdrawn as
anual.

[17] orrectly so, that the alternative submissions by Mr

ertain to delay in instituting the main application and non-joinder
0 not serve before me. They will be dealt with in due course by
ceased with the review application.
onclu
[18] In all the circumstances, to the extent that the main application is a legality

review in terms of section 158(1)(h), it was never defunct. Thus, this
application is rendered superfluous. The parties are at liberty to take further

steps in prosecuting the main application.



Costs

[19] The parties agree that costs shall be costs in the cause.

[20] In the premise the following order is made:

Order

1. The main application is not defunct as it is a legality r of
section 158(1)(h) of the LRA.

2. Costs shall be costs in the cause.

Q P. Nkutha-Nkontwana

Judge of the Labour Court of South Africa
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