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Introduction

[1

[2]

[3]

[6]

This is an application to declare a pre-arbitration minute signed by t

Respondent’'s attorney and the Applicants’ erstwhile attorney, voig

and therefore unenforceable and accordingly set aside and 1:; 40 Y

First Respondent for the purposes of concluding a

minute.

The Applicants’ case is rooted in the contentig Pihats
signed by the Applicant’s erstwhile attorneyg,
behalf of his client) is void ab initi ,ﬁg\ tﬁat ¢
requisite authority to bind the Appllxnts to th& admissions or concessions
te. In tﬁba&@natlve the Applicants seek to

pre-arbitration minute on the basis that the

made in the pre-arbitration mj

apply for an order setting g#ice
minutes do not reflect trégp.4 Hent

of the parties.

| 2nd complex. Before dealing with the events
,‘7 the various issues, | deal briefly with the issue
s‘}ct of the late filing of the Applicants’ replying affidavit.

s delivered a condonation application for the late filing of their
idavit in this matter on 29 October 2021.

arsten’s version, the Applicants’ replying affidavit was 35 days late, and

on the Applicants’ version, 4 weeks late.

Item 11.4.2 of the Labour Court Practice Manual' provides that:

! Practice Manual of the Labour Court of South Africa, effective 1 April 2013.



[7]  Carstens did not serve and file a Notice of Objection referred ‘;.;2 e

[8] The Labour Appeal Court has stated that?:

(9]

‘Where the respondent or the applicant has filed its opposing or replying
affidavits outside the time period set out in the rules, there is no need to apply
for condonation for the late filing of such affidavits unless the party upon
whom the affidavits are served files and serves a Notice of Objection to the
late filing of the affidavits. The Notice of Objection must be served and filed

within 10 days of the receipt of the affidavits after which time the rfght to

object shall lapse.’

‘The underlining objective of the Practice Manf:“

statutory imperative of expeditious dlspute,&seigao . t.S8 #fces and gives
effect to the rules of the Labour Court a& the pr¢ snons of the LRA. It is
r’%purt Labour Court does,

binding on the parties and the kgt
) {% interpret the provisions of

however, have a residual discretfg

the Practice Manual, depending orkg and circumstances of a particular

case before the court.” Iy

sTedan the application for condonation and in

be taken into account as established in the

u n-;a consideration of all the facts, and in essence it is a matter of

o both sides. Among the facts usually relevant are the degree of

importance of the case. Ordinarily these facts are interrelated: they are not
individually decisive, for that would be a piecemeal approach incompatible
with a true discretion, save of course that if there are no prospects of success
there would be no point in granting condonation. Any attempt to formulate a
rule of thumb would only serve to harden the arteries of what should be a
flexible discretion. What is needed is an objective conspectus of all the facts.

2 Macsteel Trading Wadeville v Van der Merwe NO & others (2019) 40 ILJ 798 (LAC); [2018] ZALAC

50 at para 22.

31962 (4) SA 531 (A); [1962] 4 All SA 442 (A) at 532 C.



(10]

Thus a slight delay and a good explanation may help to compensate for
prospects of success which are not strong. Or the importance of the issue
and strong prospects of success may tend to compensate for a long delay.
And the respondent's interest in finality must not be overlooked.. .’

It cannot be said that the Applicants had no prospects of success in their

my view prejudice Carstens. | consider it in the integé'

condonation should be granted.

Backaround y f,% 3
G B S

[12]

[13]

[14]

This matter has, and unfortunately so, a long Qnded ry It is nevertheless
I|catlon which has, in

The First Respondent, Mgﬁyn Sarstens (Carstens), was the former Chief
Executive Officer of the,S

&n&ﬁmmt

Pursuant to a foregsic i j a‘tbn the Applicants had reason to believe that

Carstens waggi 5 & negligent running of the affairs of the Second
| February 2020, Carstens was placed on a
igpion. Carstens referred an unfair labour practice dispute
gpondent (the CCMA). The CCMA found in favour of
red his suspension unfair and awarded him compensation (the
award). That award has been taken on review by the Applicants.

12 May 2020, and before the suspension award was issued, the
plicants enquired of Carstens whether he would be agreeable to a pre-
dismissal arbitration in terms of section 188A of the Labour Relations Act* (the
LRA). Carstens declined the request and insisted on an internal disciplinary

hearing.

4 Act 66 of 1995, as amended.



[15] On 20 July 2020, the Applicants notified Carstens of the termination of his
employment based on various allegations of misconduct and invited Carstens
to make representations within 7 days as to why his employment should not

be terminated summarily.

[16] Although Carstens replied to the allegations, he persisted that a disci

hearing be held. A disciplinary hearing was not held, and
employment was terminated with immediate effect on 5 Au’,
consequence, Carstens referred an unfair dismissal d|spute he

[17] Prior to the set down of the arbitration, the re@pectwe%ﬁor
agreed to a pre-arbitration conferencwh&%; was be held by way of
anted” by Myeko and Carstens

dismissal dispute).

-
o5
&y

The impugned pre-arbitration minute - '3%
. B

ys of the parties

correspondence. The Applicants we '

was represented by his attorney Richa

[18] On 15 November 2020 thgbre az%ltratlon minutes were signed by Myeko and

by Brown on 16 Novelﬁzﬂﬁ
[19] The arbitration, witgh was ggdutéted virtually, was set down for 2 days on 25

before Commissioner Lerato Segotsane

a rescheduled for 8 June 2021 for 3 days.

[20] 2021, a new firm of attorneys, Messina Incorporated (Messina

was appointed for the Applicants. Myeko’s mandate had been
te¥ninated.

[21]¥ Mr Lemogang Pitsoe (Pitsoe), the Chief Executive Officer of the First
Applicant, deposed to the Founding Affidavit in this matter. According to
Pitsoe, although he was aware of the set down dates, he was unaware that
the arbitration on 25 November 2020 was part heard or that evidence had

been led nor was he aware of the existence of the pre-arbitration minute. He



[22]

[23]

[24]

(23]

only became aware for the first time of the pre-arbitration minute on 3 June
2020. He and the Applicants’ newly appointed attorneys, Messina Inc., were
under the impression that the arbitration set down on 25 November 2020 was

postponed without evidence being led.

arbitration that was set down for 8 June 2021 was postponed
July 2021. '(i?’

order to address the alleged inaccuracies in ﬁ?q WiinCimiadle. In addition,
? >
the Applicants requested the CCMA to diredt that warﬁes hold a further

pre-arbitration conference to addres i inaccuracies in the

minutes.

Despite several attempts by. pplican " persuade Carstens to agree to

terminate the signed pr ?‘bitr;;__ [ minute and hold a new pre-arbitration
%, to agree. In this regard, the Applicants’

eed to the termination of the pre-arbitration

pa‘fies to agree to accurate and mandated minutes
=~ 4

chr’cailing and/or highlighting the issues in dispute in

oihing arbitration on 27 July 2021. However, Carstens’

e-arbitration minute and that she had been cross-examined on the
gderstanding of what had been agreed to beforehand. Furthermore, Cartens
was not satisfied with the reasons given by the Applicants’ for wanting to

change the pre-arbitration minute.

The CCMA responded to the Applicants’ request with the following:



‘Our office has noted that you requested to hold a pre-arb conference as the
previous one was not competently done. In light of that, you need to be
reminded that the tardiness of your client’s previous attorneys cannot be used
as an excuse with regard to this matter and as the matter raised procedural
aspects to be determined in an arbitration hearing such preliminary issue may
be raised before the presiding commissioner for determination as th

party has the right to respond or oppose your request.’

[26] Pitsoe’s claim that he knew nothmg of the events of the arbitr; '

2021

s

in ternﬁz% of which it requested that
Commissioner Segotsane d:rect that thé?%_"_ 1§

[27] When the parties met on 27 July 20247 "*g:- ‘ Segotsane, the
Applicants raised a preliminary poi

ven evidence and cross-examined) as a witness. The purpose of
nting to recall Bopape was to clear up inaccuracies in her evidence which,
ording to the Applicants, was riddled with inaccurate responses which
responses would severely prejudice the Second Applicant's ability to
successfully oppose Carsten’s unfair dismissal referral. Commissioner
Segotsane dismissed the second application.

[29] The matter was postponed to the following day. When the matter resumed on

28 July 2021, Pitsoe instructed Messina Inc. to apply for a postponement to



The recusal ruling

provide Commissioner Segotsane time to submit written reasons for
dismissing the two applications that were argued before her on 27 July 2021.
The purpose of the postponement application was to allow Pitsoe and the
Applicants’ legal team to consider the rulings and decide whether or not there

were grounds to launch a review application in terms of section 158(1)(g) of

[30]

[31]

[32]

Dissatisfied with Commissioner Segotsane’s rulings, the 7
for her recusal. Before receiving the recusal ruling, the 3-\

Carstens that they intended to review all of Commisg@gr Seg

irrespective of the outcome of the recusal applig© “ ‘1'.1;"

Segotsane recused herself. | p

')

4 5
On 17 August 2021, Commissioner Tgkgﬁﬁﬁakane, the Regional Senior
R )

Commissioner (Commiﬁner_‘ Chakane) sent the parties’ legal
representatives an enggil " ¥ informed the parties that in light of
Commissioner S ots&;;g & al, the matter will be heard de novo and that
e%vggmslfhe process in its entirety. His email reads as

gV

o

the recusal ruli

follows:

d been advised that rulings were made on spot during the hearing and

subsequent to that the presiding Commissioner recused herself from the

such been intended to be recorded on the award once the matter is finalised.
V However, | had been informed that a recusal application was made and

proceedings. Therefore, our understanding is that the matter will be heard de

novo and the recusal ruling override (sic) the process in its entirety.

We would set down the matter before a new commissioner and your request
for senior commissioner would be taken into consideration. In light of the



above no ruling would be issued and if you intend to exercise your rights to
approach the Labour Court feel free to do so and our office would provide the

records of the previous hearing as contemplated in terms of rule 7A of the

Labour Court.’
[33] The arbitration hearing was to be set down on a new date before a different
Commissioner. When the matter came before the new commission
the arbitration was ultimately posiponed pending the outco
application.
Analysis

[35]

[36]

However, according to Carstens, i heg;:;icants are correct in their
interpretation . of Commxss;m Chaka!"# email, it would obviate the

necessxty for the appln@uon l%efore this Court in that the very same

The Applicafits sa t o i’k the signed pre-arbitration minute at the time of
raising its Iiminar%oint before Commissioner Segotsane, and not before
I

missioner Segotsane ruled in favour of setting aside the

estt would have been the holding of ancther pre-arbitration conference

b%¥ween the parties and presumably a different pre-arbitration minute, unless

rstens sought to review that ruling in which case he would have to deal with
the impediment imposed by section 158(1B)° of the LRA.

5 Section 158(1B) of the LRA provides: “The Labour Court may not review any decision or ruling
made during conciliation or arbitration proceedings conducted under the auspices of the Commission
or any bargaining council in terms of the provisions of this Act before the issue in dispute has been
finally determined by the Commission or the bargaining council, as the case may be, except if the



10

[37] | must agree with Carstens. If it is so that the effect of Commissioner
Chakane’s email is the falling away of Commissioner Segotsane’s ruling in
respect of the pre-arbitration minute, it would follow that the Applicant would
continue as it did before, i.e. by raising the same preliminary point with the

new Commissioner, as it had with Commissioner Segotsane. In fact this is

[38] In her recusal ruling, Commissioner Segotsane found

her not wanting her objectivity to be scrutinized and

)’- 1"

arbitration process and she further stated in fiﬁer rec
!

ruled against the Applicants 3 times, “cortec

[39] The question is what impact does Cc§

in relation to her ruling on pre-arbitratio B

[40] On this point, the Appli rely%n.ihe decision in Sondolo IT (Pty) Limited v
Howes and Others (SoM§glof&T his case dealt with the question of whether a
commissioner is wn&e “&or ruling/s of another commissioner in the

bog” Court in Sondolo distinguished between

d rulings which pertain to the substantive merits of the

disp d jurisdictional issues in the CCMA such as condonation
ru vious commissioner must stand.
[41] 0 Sondoic held that:

‘It is clear from the record that Commissioner Zwane was fully seized with the
matter when he ruled on the application before him and in making the ruling
he entered into the arena of the substantive merits of the dismissal dispute.

For some or other reason, Commissioner Zwane, however, decided not to

Labour Court is of the opinion that it is just and equitable to review the decision or ruling made before
the issue in dispute has been finally determined”.

6 [2009] 6 BLLR 499 (LC); (2009) 30 ILJ 1954 (LC).



11

proceed with the substantive merits of the dispute but to postpone it to
another commissioner. The LRA does not give guidance on what would
happen in the event a commissioner is unable to proceed with the merits of
the arbitration whether as a result of death, retirement or for any other reason
(as in this case) or where a commissioner recuses himself from the process.

Section 17 of the Supreme Court Act 538 of 1959, provides in respgct of

acting or is absent, the remaining judges (provided that { o

1 .
?ﬁ
e 31,
By
)
) h
h

majority of the judges before whom the proceedings*®

af Jecision of the

1

proceedings agree unconditionally in writigag"'ii@?'ﬂscc 3 the
case where a judge

majority of the remaining judges. This fill be t%,-,
'ngiijhe pro??'edings whether at the
N .l

becomes unavailable at any stageqgh

icven afteg, thie conclusion of argument and

986 (2) SA 645 (T) at 655D —
ne presiding judge and that judge is unable to

656A). Where there gfonly B
proceed with thedigial ; "triM resume de novo before another judge.
Where a judjcial offi in'g i,I proceedings recuses himself or herself he or

ctus o io and can take no further part in the case. In fact,

"a nullity and the matter will be postponed to another

adduced in the first trial, the trial will commence de novo (see in
rasmus, Superior Court Practice at A1-14G). A similar rule applies
minal matters. Where a magistrate, for example, retires or resigns, the
accused will not be entitied to a demand a verdict but it is for the prosecutor
to decide whether it wishes to proceed de novo. In S v Suliman 1969 (2) SA
385 (A), the Appellate Division also confirmed that an accused may be tried

de novo where the Judge dies during the criminal trial.””

[42] The first issue to determine is whether or not Commissioner Segotsane’s

ruling in respect of the pre-arbitration minute stands in the face of her recusal.

7 |bid at para 14.
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[43] The basis of the Applicants’ recusal application was that she was biased. The
Labour Appeal Court in Sasol Infrachem v Sefafe and others® (Infrachem),
which was heard after Sondolo, dealt with the duty of an arbitrator to disclose
his/her interest in the matter and the impact of a refusal to recuse him/herself.
The Court held that:

principle to be deducted from the cases, including SARFU,‘i Ndime

irregularity for every minute of the procee@ngs rn h 'te presiding officer

or arbitrator continues to sit. In NdizsEsg he»gudge dlgmot disclose his interest

in one of the litigants. On appeal

t his failure to do so was an

'he Suprge tourt of Appeal held that he
and

ought to have disclosed his intergst

-

irregularity.’ Y ol

[44] The Court in Infrache gﬁp@:%%cases where it held that:

‘However, uwher ce?% of ﬁ"as the proceedings are not necessarily entirely

vitiateq 2 b@;o}mlstently held in inter alia, SARFU, Ndimeni, Rondalia
e ¢
and *B
[45] T i that'

recused himself or herself at the outset, but failed to do so, the entire

proceedings before the arbitrator or presiding officer are a nullity...’

] ould thus follow that where the arbitrator does recuse him or herself, this
does not consequently or necessarily vitiate the entire proceedings, in this
case, Commissioner Segotsane’s ruling regarding pre-arbitration minutes.

8 [2015] 2 BLLR 115 (LAC); (2015) 36 ILJ 655 (LAC).
9 |bid at para 49.
10 |bid at para 51.
1 |bid at para 54.
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Commissioner Segotsane did recuse herself for the reasons she advanced.
Considering Infrachem supra, | therefore do not see a basis for her ruling in
respect of the pre-arbitration minute becoming a nullity. In so far as the ruling
relating to Bopape is concerned, there lies a clear distinction. Unlike her ruling
on the pre-trial minute, the de novo principle is intrinsically enforced by the

[47]  With the above in mind, and based on fattis Seaut
Sondolo. A ruling issued by a Commis Ioner urtier the auspices of the CCMA

can only be set aside on review by thlé’i@p terms of section 145 of the
LRA, or as in the prese%se in terms of section 158(1)(g) of the LRA.

Conjunctively, and ou% Ofger wnovo principle, the operation of the
doctrine of functus officio iri‘é’i%ctive in this regard, it is trite that a decision
o i nal @nnot be revisited in the absence of statutory

once made which

“radministrative act does not detract from the legal

e competence to perform the act in the first place, or where the
jon was fraudulently performed on the basis that fraud unravels

erything”.12

[48] It is also necessary to consider the impact of Commissioner Chakane’s email.
His email does not vitiate Commissioner Segotsane’s ruling in that it does not

have the reach in law to undo it. Commissioner Chakane’s email can do no

12 Hoexter Administrative Law in South Africa 2™ edition (Juta & Co., 2007) at para 280.
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more than what would be required by a de novo hearing, i.e. the evidence in
the arbitration to start afresh. As alluded to earlier, this would naturally include
the fresh evidence of Bopape which is something different to a request to set
aside an agreement in the form of a pre-arbitration minute.

[49] In so far as section 144 of the LRA is concerned, the section allows f,

with one remedy, namely, to review the ruling in respect of t p 3
minute. The Applicants were aware of this rd‘*"yﬁa_s the#i.had advised
P ',

& b
Carstens that they intended to do just that. R,

f vlg}er Segotsane’s ruling
in respect of the signed pre-arbitratio"- ",[ninute gust stand. Whether her ruling
is right or wrong would be a gyestion\’r*@z;.. jggourt to consider and not the

wers of this Court versus the powers of the

[50] It is for the reasons referred to abovz}ﬁﬁﬁc

ot seeking to review Commissioner
t application. What is before this Court is

[ the circumstances which are applicable in this matter.

13 Section 144: “Any commissioner who has issued an arbitration award or ruling, or any other
commissioner appointed by the director for that purpose, may on that commissioner’s own accord or,
on the application of any affected party, vary or rescind an arbitration award or ruling—

(a) erroneously sought or erroneously made in the absence of any party affected by that award;

(b) in which there is an ambiguity, or an obvious error or omission, but only to the extent of that

ambiguity, error or omission;
(c) granted as a resuit of a mistake common to the parties to the proceedings; or
(d) made in the absence of any party, on good cause shown”.



[51]

[52]

[53]

15

For this Court to grant relief sought by the Applicants would mean that
Commissioner's Segotsane’s ruling on the pre-arbitration minute is to be
disregarded. In my view, to do so would severely undermine and defeat the
integrity of the CCMA and rulings issued by Commissioners on such like

points. It would mean that a party who is dissatisfied with a CCMA ruling,

A Commissioner should thus be at liberty to make‘%ylmg O%GHISSUG that
requires a ruling during the arbitration = Y mr%gf?’ instance the

interruption of a review application, xachs
section 158(1B). Once the arbitrati is © ludecl a dissatisfied party
thereafter may invoke the nahts acco@gd terms of sections 145 and
'\}"&“
158(1)(g) of the LRA. {E}
¢

What the Applicants N:
wm of R

override it in thety

approach in

itration minute be struck and that a further pre-arbitration
erence be held between the parties. The application that was made on 27
2021 before Commissioner Segotsane in respect of the pre-trail minute
as to direct that it be set aside and a fresh pre-arbitration conference held.
The Applicants now ask this Court to override Commissioner Segotsane’s
ruling, which | have found to be improper in the circumstances of this case. If
Part A of the Notice of Motion is dismissed, its impact on Part B is axiomatic.

In this context, it would not make sense to grant Part B if Part A is dismissed.
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[65] | have considered other various technical points raised in this matter and am
of the view that these ought to be raised and addressed by the CCMA should
these be pursued.

[66] On the issue of costs, | am mindful that Carstens has lost his job and is an

view that the ordinary principle in relation to costs in this Cour mpuld a

i.e. that costs do not follow the result. ([ ‘)
] gﬂ iy
[567] Inthe premises, the following order is made: Nl%)
%“
Order y .“3:\ 4 % 4,

1. Condonation for the late filing of the Apphcan)% replying affidavit is
SHE i/
granted with no order as to cosi¥’ = “Qua

Lo e

2. The main application (Part A ancé\'“{",ar‘tg dismissed.

-~
§e

3. The CCMA is dlreged to '$et the matter down for continuation of the

arbitration on a eQ%d bas‘?s’

4. There is 1@ er as ‘t‘?,osts
ip

L Dave
Acting Judge of the Labour Court of South Africa
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