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The applicant seeks to enforce restraint and confidentiality undertakings for a
period of 12 months as from 5 January 2023, within the Gauteng Province, against
the first respondent. Although the applicant initially sought an mtenm order,
counsel agreed that all of the relevant facts are before the court an ”that the
application ought properly to be adjudicated on the basis that a irinal orde@r\xls

sought. The application is opposed by the first respondent; the. second respondent

abides by the decision of the court.

The restraint and confidentiality undertakings are mcorporated in ;%&contract of
employment concluded between the applicant and the f|rst respondent The terms
of the contract record an acknowledgment by the first respondent that she would
gain access to the applicant's trade secrets and confldentral information in the
course of her employment, and her agreement to a restralnt period of 12 months
following immediately upon termrnatlon sof her employment for any reason
whatsoever against mvolvement in any entity WhICh carries on the same business
as the applicant’s busmess or a business similar to the applicant’s business.
Clause 13 of the contract contalns an undertaking by the first respondent to the
effect that in order to protect the proprletary interests of the applicant in respect of
trade secrets she would not’ dunng her employment or on termination of her
employment and fora reasonable period thereafter, disclose to any person any of

the applrcants trade secrets Clause 14.2 of the employment contract reads as

follows E P

sThe employee is obliged to keep the Group’s Trade Secrets private and

confldentral during the term of his’/her employment and thereafter. Accordingly if
the employee becomes involved in a business which competes with all may be
utilized or applied in substitution of the employer's and/or Group’s business then
notwithstanding the employee’s duty not to disclose, it is inevitable that the
employee will use and apply, whether intentionally or not, his or her knowledge of
the Group’s and/or the employer's strategic, commercially sensitive and
confidential Trade Secrets and his/her relationship with the Group’s and/or the
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employer’s customers for his/her and benefit and the benefit of a competing
business.

Clause 14.4.1 reads as follows:

Having regard to the facts recorded in 13.1, 13.2, 13.3 and 14.2 the employee
acknowledges and agrees that the employer’s and/or the Group’s’ proprletary
interests in the employer's Trade Secrets and/or the Group’s Trade Secrets WI|| be
prejudiced if he takes up employment or otherwise becomes assoc'ﬁ ted with ior

L& w
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interested in any concern that competes with the employer's busmess

Clause 14.4.3 reads:

The employee therefore shall not, during the perioa%-of éhis ;mployment by the
employer and for a period of 12 months after the termination date, either directly
or indirectly within the prescribed area have an'involvement in any entity which
carries on the same business as the employer s business or a business similar to

the employer’s busmess _

Although the agreed restralnt is appllcable throughout the Republic of South Africa,
the applicant seeks to enforce the restralnt only within the Gauteng Province.

It is notin dlspute that the appllcant is one of the country’s largest manufacturers
of cabling, mcludmg hlgh voltage cables. It is also not in dispute that the applicant
is a major suppller to. Eskom The first respondent was employed in 2006, and
progressed from the pOSItIOh of trainee to key accounts manager, the position that
she held untll her resignation in January 2023. The applicant contends that in the
course of her employment the first respondent had specific historical involvement
wnth the appllcant s efforts to secure new business, inclusive of Eskom contracts.
in partlcular the applicant contends that the first respondent had been involved
wrth analysing Eskom’s tender requirements and presenting a review of those
requirements to senior and executive management, inclusive of a proposed tender
strategy and pricing recommendations, via the applicant's internal tender
committee. The applicant avers that in her capacity as key accounts manager, the

first respondent routinely had access to contractor documents pertaining to already
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secured Eskom business, the costing analysis in respect of each contract, the
technical designs and data sheets pertaining to the applicant’s products and the
applicant’s strategy to secure Eskom tenders. The applicant submits that for the
purposes of the restraint, these qualify as ‘trade secrets’, knowledge of which will
enable a competitor ‘fo predict with considerable accuracy the prices, at which

i« y

Aberdare will tender for new business, such as Eskom tenders.’

securing an Eskom tender for the applicant in the course of 2022 In domg so she
was responsible for overseelng the tender process, coordrnatrng wrth the tender
first respondent was responsible for prepanng and presentmg the intended
strategy and pricing recommendations to the appllcant’s senior and executive
management for final approval. In partrcular the apphcant avers that the first
respondent’s involvement with the 2022 Eskom tender would give her and the
second respondent, her new employer a*‘srgnlflcant unfair advantage on the
occasion that the next Eskom tender is publlshed in anticipation of the expiry in
November 2023 of the eX|strng supply contract for cables.

Y A
-

The first respondent does not deny the existence of the restraint undertakings, nor
does she dlspute that the second respondent, by whom she is now employed, is a
competitor of the apphcant The only basis of the first respondent’s opposition to
the applrcatlon is that the enforcement of the restraint undertakings would be
unreasonable In essence, and in relation to forthcoming Eskom tenders, the first
;respondent disputes that she would be in a position to disclose confidential
mformatlon to the second respondent pertaining to a request for tenders that
Eskom is due to issue during the first quarter of 2023. The first respondent also
Sd}r_sputes that she is in a position to disclose confidential information to the second

§‘@r‘espondent which is either relevant to the tender, or which would in any way give

the second respondent an unfair competitive advantage.

It is generally accepted that a restraint will be considered to be unreasonable (and
thus contrary to public policy and unenforceable), if it does not protect some legally



recognisable interest of the employer, but merely seeks to exclude or eliminate
competition. (For a summary of the relevant principles, see the judgment of the
Labour Appeal Court in Labournet (Pty) Ltd v Jankielson & another (2017) 38 ILJ
1302 (LAC) at paragraphs 39 to 45.)

[8] In Basson v Chilwan & Others 1993 (3) SA 742 (A) at 767A-D, the cou‘rt:held that
to determine the reasonableness or otherwise of a restraint of trade, the foIIowrng

«»s\

questions should be asked: -

1.  Is there an interest of the one party, which is deservih’gigf protection at the
termination of the agreement?
Is such interest being prejudiced by the other part&*} -
If so, does such interest so weigh up qfialitativel\y sand”quantitatively against
the interest of the latter partx%_t_h‘é'fi-*thé~.»Ia_tter _sh%auld not be economically
inactive and unproductive? - 7

4. Is there another facet of publrc pohcy having nothing to do with the
relationship between ithe: parties but whrch requires that the restraint should

either be marntalned or rejected'P

[9] For the purposes of the firet quéétion a restraint holder’s proprietary interests fall
into two categorles The first |s confidential information which is useful for the
carrying on of' the busmess and which could be used by a competitor, if it were to
be drsclosed to that .competitor, to gain a relative competitive advantage
(sometrmes referred to as ‘trade secrets’). The second is relationships with
customers potentlal customers, suppliers and others that go to make up what is
sometrmes referred to as the ‘trade connection’ of the business, this being an
|mpor1ant aspect of its incorporeal property known as goodwill (see Sibex
Engrpeenng Services (Pty) Ltd v Van Wyk & Another 1991 (2) SA 482 (T) at 502D-

B

]

[10] In the present instance, trade connections are not in issue - the applicant seeks to
protect what it contends to be trade secrets. Whether information constitutes a
trade secret is a question of fact (see Mossgas (Pty) Ltd v Sasol Technology (Pty)
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Ltd [1999] 3 All SA 321 (W) at 333; Walter McNaughten (Pty) Ltd v Schwartz &
others 2004 (3) SA (C)). For information to be confidential, it must be capable of
application in trade or industry, i.e. it must be useful and not public knowledge and
property; secondly, it must be known to a restricted number of people or a closed
circle; and thirdly, it must be of economic value to the person seeking to protect it
(see Townsend Productions (Pty) Ltd v Leech & others 2001 (4) SA 33 (C) Walter
McNaughten (Pty) Ltd v Schwartz & others (supra)).

When an applicant asserts (as the applicant does in the p,resent_;préc‘feedings) a
protectable interest in confidential information, it must first be determined, with
reference to the requirements of confidentiality and economic value, whether the

information concerned actually constitutes a trade secret.

In so far as factual disputes are concerned ,these being motion proceedings in
which a final order is sought, the court must have regard to those facts averred in
the applicant’s affidavits which have been admrtted by the respondent, together
with the facts alleged by the respondent and determine whether the order sought
is justified (PIascon-Evans Pa/nts Ltd v van Riebeeck Paints Pty) Ltd 1984 (3) SA
(A). This is not an |mmutable rule ‘and the court is justified in rejecting allegations
or denials that are far-fetched or clearly untenable. The affidavits must be carefully
scrutinised to determlne whether they disclose real, genuine or bona fide disputes
of fact (nghtman t/a JW Constructron v Headfour (Pty) Ltd and Another 2008 (3)
SA 371+ (SCA)) Thls approach to the resolution of factual disputes applies
notwrthstandlng the onus in relation to the reasonableness of the restraint. A

respondent who does not dispute the existence of the restraint undertaking and
'seeks “only- to avoid its enforcement is required to prove, on a balance of

prohabrhtles, that it would be unreasonable in the circumstances to enforce the
reetraint. In other words, the application of Plascon-Evans to the determination of

;faotual disputes in motion proceedings is unaffected by any shift of the onus in any

dispute concerning the reasonableness of restraint undertakings.

As | have indicated, the first respondent does not dispute that she agreed to the
restraint undertakings. She does not dispute that she resigned from the applicant’s
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employ or that the second respondent, her current employer, is a competitor of the
applicant. The only issue in dispute is whether during the course of her
employment with the applicant the first respondent became privy to information
that is confidential to the applicant, and which the first respondent can disclose to
the second respondent in circumstances where the second respond%ntg’izvill be
afforded a competitive advantage. i’* X
‘Trade secrets’ are defined in clause 13 of the first respondent’s %mployment
contract to include know-how, processes, techniques and: strategles de\reloped
used and applied in the development, marketing and sellrng of the .applicant’s
products and services, knowledge of the applrcant S strategrc plans knowledge of
the financial details of the applicant’s relatronshrps wrth |ts business associates,

and knowledge of contractual arrangements betweeng‘the applicant and its

suppliers and customers.

At the core of the present applrcat|on is the antrcrpatron that Eskom will publish a
request for proposals in the frrst quarter of 2023 in respect of contracts for the
supply of cable, to replace the exrstrng\contracts which all expire in November
2023. The applrcant has elaborated on its concerns by recording that the first
respondent assrsted with a tender for Eskom in 2022, and that the anticipated
tender for 2023 wrll essentrally involve the same cable and conductor requirements
as the 2022 tender In’ reply, the applicant does not dispute that the 2022 tender
was for a d fferent (multrcore) cable, whereas the 2023 tender is likely to be for
ABC cable overhead line cable, low and medium voltage cable and Saferdac

s-products The applrcant does not assert that work has actually commenced on the

2023 tender or that the first respondent actually had access to confidential
rnforpatron which will, as a fact, be included in any tender that it will submit in

future.

What the applicant in essence contends is that notwithstanding the fact that the
2023 tender has not yet been issued and that the applicant has not yet commenced
work on its bid submission, the first respondent’s knowledge and experience
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gained in relation to prior tenders and her historical access to confidential
information will, in combination, afford the second respondent a competitive

advantage in respect of its bid submission pursuant to the 2023 tender.

Counsel for the applicant submitted that there were three discrete categories of

confidential information to which the first respondent had been prrvy;dufr.!éng the
course of her employment by the applicant — strategy, pncmg and non- prrg;;ng
components. In relation to strategy, the applicant contends that in her capacrty as
key accounts manager, the first respondent was responsrble for preparmg and
presenting intended strategy and pricing recommendations relatrng ‘to the 2022
Eskom tender, and that the 2023 tender will |nvoIve essentlally the same cable and
conductor requirements. In relation to pricing, the appllcant contends that the first
respondent is aware of the prices that the applrcant is chargrng Eskom for the
different products supplied to it as well as other terms of agreements with Eskom,
and that there is no suggestion that thls mformatlon is available in the public
domain. Regarding non- prrcrng components the applrcant contends that the first

respondent has had access to srgnrfrcant information that is not in the public
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domain.

The common cause facts in relatlon to the anticipated Eskom request for proposals
in the first quarter of 2023 are. the following. The tenders likely to be for the supply
of the same kinds of cable as those stipulated in the 2018 tender. In 2018, the
sec_oﬁnd»*re&s:ponde‘nt‘was not able to compete with the applicant on price and is still
not a:BIe td%cosn\zipete with the applicant on price. Further, pricing is one element of
a tender and whrte it is significant, it is not determinative. Eskom takes into account
other consrderatrons including BBBEE, ability to meet supply development
requrrements, contractual terms and the like. It is not disputed that the first
res\pﬂgondent had not done any work on the anticipated tender. It is also not disputed

218

that the applicant’s executive set minimum profit margins as a starting point across
all of the applicant's products, and that the first respondent left the applicant’s
employ prior to these minimum margins being disclose to her. Further, it is not in
dispute that Eskom is likely to continue to diversify its supply chain, and not toward
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100% of any one item to particular supplier (as was the case in respect of the 2018

tender).

| deal first with the applicant's assertions that the first respondent has been privy

to its strategy when setting out to secure Eskom tenders. It is not disputed that the

2023 tender is concerned. 'Strategy’ in a corporate context and for purposes such
as the present must necessarily be specific — a plan of action to achreve a specmc
aim. It is not sufficient to rely on the aura of confidentiality that attaches to‘words
such as ‘strategy’ (or indeed, ‘pricing’), to contend that. an employee who was privy
to one or more corporate strategies should be held to a restralnt Put another way,
it is not sufficient to label information as of strateglz: value ‘and contend that it
necessarily foliows that the information |s confrdentlal More is required. In the
present instance, the first respondents exposure to any strategic information
relates to tenders already awarded and safe in the hands of the applicant. The first
respondent states that she does. not know the strategy which the applicant is likely
to adopt, because she does ;ot know what the terms of the tender will require. In
particular, she adds that it is unlrkety that Eskom s requirements for the 2023 tender
will be the same as |n prewous years Nowhere does the applicant assert that any
particular strategy to achleve any particular business goal has actually been
discussed W|th the f|rst respondent the assertion appears to be that the first
respondent s hrstorrcal knowledge will assist her in ‘predicting’ the applicant’s ‘likely
strategy In short the applicant does not assert that the first respondent knows,

‘a‘.\

asa fact what the applicant will include in its bid submission.

{\

lrigso‘far’a‘s pricing is concerned, insofar as the applicant contends that the first
respgndent has knowledge of its costing analysis in respect of existing contracts,
the’tirst respondent states that the costing model that applied to the 2018 tender
is outdated and will not necessarily apply to the 2023 tender, that she does not
know the applicant’s pricing strategy for 2023, a strategy that is set by the product
manager and which was not communicated to her prior to the termination of her
employment. Further, it is also not disputed that the minimum profit margins for
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products have not yet been communicated to the first respondent. In regard to non-
pricing components, there is no specific evidence that the first respondent is privy
to any knowledge or information regarding the non-pricing components of the
anticipated 2023 tender. Both parties accept that pricing is but one component of
a successful tender and that other components are relevant. Again, ther% is no

o

specific evidence that the first respondent was privy to any confidential information
in this regard. In particular, there is nothing to show how the first-‘fr‘espond%nt’s
knowledge of any non-pricing component in any tender is not in the publlc domaln
or how this knowledge could be put to use in a concrete way to aﬁord the second

respondent a competitive advantage.

Further, the common cause process adopted b‘y the applicant in the preparation
and submission of a tender does not dlsclose any access by the first respondent
to information that might be described as hlstoncally confldentral in relation to the
anticipated 2023 tender. Tender admlnrstrators (to be distinguished from the
position occupied by first respondent) tngger the technical team’s design of the
cables according to the tender specrflcatrons Once the technical design has been
completed, the cost analysts work on the ‘costing of the cables. The technical team
would prepare technical schedules ‘Ordinarily, the first respondent would provide
the tender admlnrstrator wrth |n|t|a| profit margins determined by the applicant’s
executive team and senlor managers and disclose to the first respondent. The
tender admlnlstrator would incorporate the minimum costing and revert to the
technlcal team for a response Thereafter, a pricing sheet would be produced, to
mclude ant|C|pated costs and initial markup. The first respondent, with the tender
manager general manager and executive director would approve the pricing sheet
and the tender administrator would then compile the tender document with input
from the legal department and comments from several other employees and other
departments assume responsibility for requirement tax compliance, BBBEE
compliance and the like. Finally, Eskom may require clarification meetings and
further negotiation. At this point, given that tender has not yet been invited, the first
respondent is unaware of any tender specifications or any design that will emanate
from the technical team, or of any pricing. Self-evidently, the process of compiling
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a tender is informed by collaboration and input from several people. While the first
respondent does not deny that she was indeed involved in assisting with the
preparation of tenders, there is no evidence to suggest that her role was as central
as the applicant claims. In this regard, this being an application for final relief, the
first respondent's version must be accepted. In short, the respondent has
established that any information to which she had access while employed by the
applicant related either to tenders already grounded and safe in the{hands of the
applicant, or to a tender that is anticipated, the terms, condltlons and requrrements
of which have yet to be formulated. Specifically, any contentlons relatlng to the
confidentiality of information relating to the 2023 =§g}t\ender aye necessanly

speculative.

In relation to the geographic component of the restrarnt ‘the applicant seeks to
restrain the first respondent in the provrnce of Gauteng on the basis, it would
appear, that the first respondent is able % (o} mfluence the Eskom'’s tender in the
second respondent’s favour. The: Irmltatlon of thé restraint to the Gauteng province
alone illustrates that if the apphcant s true objective in enforcing the restraint is to
protect itself against the- dlsclosure of confrdentral information, that protection is
illusory. This is so because even if the relief sought against the applicant were to
be granted, there, would be nothlng to preclude the first respondent from being
employed bytthe second respondent in another province where, bearing in mind
that the. frrst respondent was privy to information concerning the administration of
the Eskom account on a national basis, she would be free to disclose that

’rnformatlon

In sumr’na?y, the application fails at the first stage, i.e. the facts disclose that the
mformatron that applicant seeks to protect does not constitute a trade secret by

reference to the requirements of confidentiality and economic value. Put another

“way, the facts do not disclose a protectable interest on the part of the applicant.

The application stands to be dismissed on this basis, and it is thus not necessary

for the court to engage in the second stage weighing up of the parties’ interests
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qualitatively and quantitatively to whether the use of any information by the first

respondent is justified despite its confidential nature.

[24] Finally, in relation to costs, the Labour Appeal Court has held that when this court
exercises its jurisdiction under section 77(3) of the Basic Condmons of

X

Employment Act, 1997, section 162 of the LRA does not apply and"‘

he rule
applicable in the civil courts, i.e. that costs follow the result save, in exceptlonal
circumstances, ought to be applied. In the present mstance there are no
exceptional circumstances and there is no reason to deny the first respondent her

costs.
I make the following order:

1. The application is dismissed, with costs; such-costs tginclude the costs of two

counsel where so employed.

N‘ %’wfw

André van Niekerk
Judge of the Labour Court of South Africa
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