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VAN NIEKERK, J 

[11 

[2] 

[3] 

[4] 

The applicant seeks to review and set aside an arbitration award issued by the 

second respondent (the arbitrator) on 1 August 2019. In his award, the arbitrator 

found that the third respondent (the employee) had been unfairly dismiss~d, and 
-' ·1}<-­

f"~· 

ordered his reinstatement with retrospective effect, and payment of b~i ~Jiay in the 

sum of R1 .162 million. ·:(~~ ~'ii;t, 
t ·.. "~, 

The applicant is the owner of what is referred to as the Yellow 'pi:l~~,~-} >ti~Q~~,Book, 
. ·- .:' ''. ~:-f·> 

and sells advertising on its print and digital platforms. The third fe$pondent (the 
~· -~-.t/;; 

employee) was employed by the respondent as a region~I sales m_anager. 
,-ii : . '· ,,. ,. } 

In June 2018, the employee was notified that he should -~ttenddisciplinary hearing .. . . ' 
on charges of dishonesty and bringing tl1~1appHcant's name into disrepute. The 

: -~·,.,,_ ' . ~ · -· 

charges emanated from a meeting with repre~erit~tlves of Eskom, where the 
;~~; ·t,'., 

applicant contends that the employee \ Wi:!S instructed that no further invoices 
.• 1: .,.'{-~ 

should be submitted against/ai contract ccJncl1.1ded between the applicant and 
~,/fft' ) :;: 

Eskom. The essence of the.i9harg~s,.,ag~_inst the employee was that he had put 
- . . <y -~~:,;. . --, ..... ~ 

through charges against 'the co(ltract in September 2016, notwithstanding the 
' ~-~:~.- ·<~,! 

verbal request for cancellation from Eskom, thus causing the applicant economic 
:: ~- ;:, ,: 

loss in an amow,t.of soi:m.e R2,i5 million. 
- . i ~-

At the arbitration hearing, a Ms. Cheryl Kannemeyer, the applicant's strategic sales 
-- ~:"" ;, .. /~;~ :. . --~ ~- . .. . ' .· :: ·. ' ... 

planning manager.testified, as did Ms. Gounden, a senior accounts manager. The 
..._ ·:.r·' . -~ -~"· . -:l· ; ·• 

applidahef " h~a~ of sales and operations Mr Munetsi also testified, as did the 
..... , " ./~ .... ~;i•~--

cipplicant's' ¢Hief financial officer, Mr Swanepoel. Finally, Mr. Pretorius, Eskom's 

~erref~I · rrti~ager for strategic marketing and branding testified on behalf of the 

appl)_9ant. The employee then testified as did a Ms. Bates, who had reported to the 

,.employee, and was employed by the applicant until her resignation in the face of 

a disciplinary hearing. All of the evidence is well-summarised in the arbitrator's 

award, and there is no need to repeat the evidence adduced at the arbitration 

hearing. For present purposes, it was not disputed that Eskom entered into a 

contract with the applicant, for a period of five years, in which it offered Eskom 
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advertisements in its white and yellow pages. The employee was dismissed in 

circumstances where he continued to debit Eskom in terms of a five year fixed term 

contract, which Eskom contended had been 'put on hold' in terms of instruction 

issued at a meeting held on 11 April 2016, at which the employee was present. 
·,1. 

The applicant contends that Eskom agreed to honour invoices for advertisements 
,.)-1·; 

-~ ?tn~.·, 
already placed as at 11 April 2016, but not thereafter. The applicant-claitns that 

-; 

during 2017, Pretorius discovered that Eskom was still being billed"9p the s·arne 

contract and as a result, disciplinary action was instituted against the employee 
. , \ j_r ··· ..... _,,&, i.~ . .,, 

and Botes. ,•.,;{ .,, 

[5] Despite the thousands of pages that comprise the r~~?rd bf the p~oceedings under 

review, the single material dispute of fact that the·arbitrathrwas'. called on to decide 

related to what transpired at the meeting held on 11 April 2016 between 
, " "1'-¾.. ; 

representatives of the applicant (includ_i.~g the employee) and representatives of 

Eskom, led by Pretorius. Those prese~t ~ho g~ve evidence at the arbitration 

hearing were Pretorius, the e_ll]lfll<;>yee anl:aot~s'. Pretorius's evidence was that 
.J.,:~ 

the meeting was called to Jtdvi~e\ ~he applicant's representatives that after a 
·;_: ,J:, .. - ,, ,- . - • .-: ._,. __ ": if · 

meeting of Eskom's Exco,· he had: been instructed to place the five year fixed-term 
'. ~- (. !: 

contract between E$kom and''the applicant 'on hold'. Pretorius did not dispute the 
·•.... . . 

. . .,_!,,, 

existence of the ·contract. His'interpretation of its terms was that Eskom was 
~;/:' • ·!: ·- · •. ....,,. . • \ " 

entitled to place the cqotracf'on hold', as opposed to cancelling the agreement. 
·T• . 

He explained .that duri.ng March 2018, when a meeting was held to discuss what 
•• '! , -" • :-.~> ~ -. . ' ·;_,.. 

the applicatatc9rtended were unpaid invoices, Pretorius restated his assertions in 

relationj~{pu~hg the contract on hold. To the best of his knowledge, he was not 
· ·,. . F 

challenge~i;by the employee (who was present in the meeting) on the fact that he 

(Pretorius) had elected not to cancel the agreement but to put it on hold, so that if 

Eskom's financial situation improved, the contract could be reinstated without 

having to put the contract out to tender. 

[6] The employee denied that at the meeting held on 11 April 2016, Pretorius. issued 

an instruction to place the contract on hold. He testified that the purpose of the 

meeting was to provide Pretorius with a copy of the signed contract which Eskom 
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had requested, its own copy having been mislaid. Botes confirmed this version, 

stating that Pretorius had said that Eskom was cash-strapped and would like to 

discuss digital options. She was adamant that no instruction had been given to 

place the contract on hold. 

In his analysis, the arbitrator concluded that the applicant had failed t(),di~_charge 

the onus of proof, on a balance of probabilities, that the employee wa~---~uilt1'6,tJhe 
_ .. :."' , 1[ . -~\ 

offences with which he had been charged. The arbitrator A:3cord~·:, '~.r~toriuS;s 

concession that the correct process would have been to cancel(the . contr~ct in 
' ~..., 

writing, but that no written confirmation of the cancella.tion hadit:>eerf:f9und. In his 
_,,(" ... 

consideration of which of the versions that served , t>efore hint was the more 
~~~ '\~ j 

probable, the arbitrator came to the following coh~lusion::- ,,: · 

. ',1 

110. 
".".':- -~<-•:.,. ,.. -:::~c-

Pretorius stated that ii.the•'i>·canc:elJa_tipn iWas done verbally at the 
~ . , -

meeting. There were1several other people at the meeting. The 
"~.t -~.:_ 

applicant denies thaf'l such an instruction was given. This is 
~- ·, . .: ·, t>t;~;j)i". ... ,/".'.'~ 

supported .by 'Bo!_es. There ls no similar collaboration on the part of 
;~i ,, 

Pretoriusf~No rea~qr,_:i,vas given why Dell or anyone else who was 
' '•sl);~,},;: ,,, -'?- \:" 

at that·meeting was not called. I'm not persuaded by Pretorius's 

•evidence~:~\ -

. ;; '; ~~- ,f_,_ .lt · 
-t11 . · Th.e other:;.reason why I am not persuaded by Pretorius's evidence 

,.; ►• • 
,I 

is that Eskom was insistent that their contracts should be used, so 

he,,was well aware that the contract stated that it was focused on all 
-;, 

things being in writing. In fact, he confirmed the city's evidence and 

hence he was looking for the written confirmation. It begs the 

question why he would have expected that the contract would be 

pulsed. There was no provision to that effect in the contract; 

cancellation was the only option. 

112. Interestingly Pretorius was adamant that there was no request for 

the contract to be canceled but for it to be paused. Even if he had 

made such a request, he would have had to make such a request in 

writing, as this was an unusual request. The respondent was at 
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pains to argue that there were several occasions when other clients 

requested to cancel the contracts. The applicant and the witnesses 

conceded this, but what was important to note was the fact that in 

the other cases the contract was for one year whereas in the case 

of is come it was a five-year contract which had different tE!,r,ms and 

conditions. . ,,,r;,' : •. 
·v;ttt 

113. The respondent was at pains to focus on the fact that~the appli~~pt 

had not denied at the meeting that there was ever sueM'are.quested 
. :;~ •·- .......... : .. t ,.- -:,§. 

to pause the further contracts. The applicant,;was very clea/ that he 

was not going to argue with the client ofthe res·p~t1d~Atl ln fact, what 
' ·;,,;: -~-

the respondent did was in line withJhe thinking of.ffle respondent to 
_-'/;;.j•· .... ', v:-:, '.-:-')._ -..... =' ·:· __ •t ,~_ ... 

took a business decision not to sue as c~~e in order not to interfere 
··\ ' ' 

with the business relatio_nship '•~md yet they expected the applicant 
~ "\;' .~!~ ; ~ - '- j 

to challenge Pretoriu~ who was_~he client at the meeting. This does 

not make sense! ~; ': ·· 
\.~ i: 

.' ~- . -~)'!'-?: 
114. In the light,oftffe.above, l'm"riot persuaded that such an instruction 

~ir;· , ·· \ 
was evef: Qive.1J,1:byt~E~~om and even if it was, it should have been 

,,.. ... .. ::~1 - " ·.·j __ -l'.!' 

given'in wrifing. ~o have any effect as the contract that Eskom got the 

respondentto sign was persistent in this regard. There was no proof 
"'-• ~ '.J 

t~;tnat effect) 
'· \, ~";7 

-•115. Furthermore, the respondent having failed to discharge its onus in 

.. res·pect of the first part of the charge must also fail on the rest of the 
~l ' - , ,, ~-

charges, as it was dependent on the first part succeeding this aspect 

of the charge. The loss which the company suffered resulted from a 

business decision not to sue Eskom and that the blame can hardly 

be placed on the shoulders of the applicant. This became clear from 

the evidence of the various witnesses. 

[8] ,:..The applicant avers in the founding affidavit that the award is sought to be reviewed 

'as it is unreasonable. Another commissioner ceased (sic) with the same material 

evidence could have arrived at a different conclusion'. That is manifestly not the 

threshold to be applied, and to the extent that this is the primary ground for review, 
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the application is misguided. The test to be applied in review applications is clear. 

This court may intervene by way of review if and only if the applicant establishes 

that the decision to which the arbitrator came was so unreasonable that no 

reasonable decision-maker could come to it. 
4-i~ 

11· 
In a matter such as the present, where the applicant relies on what are:contended 

.. ,,,.t:!i ~ -, .. ' 

•'I' ·~ 

to be reviewable irregularities in the arbitrator's assessment of the.- evidence\1the 
~·c ~ ~~~r \t\ t1~ 

court must be cautious to ensure that the line between an appeal anq}a reviev,lis 
, •'~.-,(:· ,; ·.,:~ /;~~;.A'-.-, : A'., 

respected. In National Union of Mineworkers & another Samanccr Ltd ('Ffibatse 

Ferrochrome) & others (2011) 32 ILJ 1618 (SCA), the 
0
oourt obs'erv~tFthat it is trite 

~,,,..1 , ,, ~ ; 

that there was no appeal against an arbitrator's -award; and that even if the 
. ~ .~ ., . ' ,.. ,,,._ •'. '); 

reviewing court believed the award to be wrong, theretwere '.•:limited grounds on 

which it was entitled to interfere (at paragraph 5 tuhe judgment). In Beste/ v Astral 
.. •!k-:-;,'iN'"'· . ' .· 

Operations Ltd & others [2011] 2 BLLR 129 (LAC),"the LAC stated that 'the ultimate 
.=·,,~, 

principle upon which a review is based'iS;,Justification for the decision as opposed 
~t'if' "' . i}" 

to it being considered to be co_rrept by the'~'reviewing court; that is whatever this 
✓..,. ,, 

court might consider to be a}k·ette£,::d7.c{sion is irrelevant to review proceedings as 
.- . ~.._;~-, _~i,. ·---.:fy~~: .. ;1 

opposed to an appeal.' Thi~ ap~r
1
~ach was again affirmed by the SCA in Herholdt 

v Nedbank Ltd (201.3}.34 /LJZ:?95\SCA), where the court held that material errors 

of fact, 'as well a$)~e Weight p_tfid relevance to be attached to particular facts, are 
~· .,. --~f ; 

not in and o(themseives s~fficient for an award to be set aside, but only of any 
'> .; ) ' 

consequen,ce'tMhe efff!Cf is to render the outcome unreasonable.' 
-~ . ---·~/t :.,~: .. : :~.:-,.., .. :_.-,i. ., ... 

, ·; ''. -t,'r._;:;"''- -

[10] In GoldPields'f'llining SA (Ply) Ltd v CCMA [2014] 1 BLLR 20 (LAC), the Labour 
··, 

·Appeal Cd!4,rt.noted that a review court is not required to take into account every 

f~,~,t~f r~d!\,i~ually, consider how the arbitrator treated and dealt with each factor 

anththen determine whether a failure by the arbitrator to deal with one or more ,, .. 
factors amounted to a process related irregularity sufficient to set aside the award. 

The LAC cautioned against adopting a piecemeal approach, since a review court 

must necessarily consider the totality of the available evidence (at paragraph 18 

of the judgment). Specifically, the questions for a review court to ask are whether 

the arbitrator gave the parties a full opportunity to have their say in respect of the 
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dispute, whether the arbitrator identified the issue in dispute that he or she was 

required to arbitrate, whether the arbitrator understood the nature of the dispute, 

whether he or she dealt with substantial merits of the dispute and whether the 

decision is one that another decision-maker could reasonably have arrived at 

based on the evidence (see paragraph 20). In short, when an arbitrat0t
1

fails to 

have regard to the material facts it is likely that he or she will arrive af'a d~pision 
;; ·._ 

that is unreasonable. Similarly, where an arbitrator fails to followi-P'rhRer prodess 
·;.1 

he or she will arrive at an unreasonable outcome. But, as the :,court--emphasised, 
. ·cs ,,. ; , - .. , -· ~JV¥"' 

this is to be considered on a totality of the evidence and ~not on•~fa fragm'"ented, 
• J-._ •. 

piecemeal analysis (at paragraph 21). '•/ 

Precisely how this determination to be made was the subject Ot g'uidance provided 
'·i: .'l ~-~ 

by the Labour Appeal Court. In Head of the Department of Education v Mofokeng 
, ,.:;~--· ' , _..., ~ ;; 

& others [2015) 1 BLLR 50 (LAC), Murph'y AJA saicfth'e'fbllowing: 
\. ~-

~-.--... 

The determination of whether a decision is unreasonable in its result is an exercise ., 
., - •. "'.'l' :',l' .. 

inherently dependent on.«'Variable considerations and circumstantial factors. A 
,-it _·, 

finding of unreasonablebess ., usually implies that some other ground is present, 
"( 1 •:; ,. ,~<r ; ~.: •• ' .. _. .. > V 

either latently or comprising. manifest unlawfulness. Accordingly, the process of 
I... ----.. ' 

judicial review . on grounds oft.unreasonableness often entails examination of 

interrelat.ed q~;~tions of r~tionality, lawfulness and proportionality, pertaining to 
•' J . ;~ . . ) '!' 

the purpose, basis, 'reasoning or effect of the decision, corresponding to the 

scrutiny,' envisaged in the distinctive review grounds developed at common law, 
; • ! 

r novl:codified,,and~rnostly specified in section 6 of the Promotion of Administrative 
' _;'.,~ -- ... . 

· ·Justice ·~ct ("PAJA"); such as failing to apply the mind, taking into account 

irrJ1evant'considerations, ignoring relevant considerations, acting for an ulterior 
;',_. '-<.\ . .,,_. 

• pU(pc,se, in bad faith arbitrarily or capriciously etc. The Court must nonetheless still 

consider with apart from the flawed reasons of or any irregularity by the arbitrator, 

the result could be reasonably reached in light of the issues and the evidence (at 

paragraph 31). 

[12) In a matter such as the present, it should be borne in mind that ultimately, the 

arbitrator was called on to determine which version was the more probable and 
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given that determination, whether the applicant had discharged the onus of 

establishing that the employee's dismissal was substantively fair. 

[13] The founding affidavit records the arbitrator was faced with two contradictory 

[14] 

[15] 

versions, the first being the applicant's version that Pretorius had informed} t;)e third 
' " 1 :~ 

respondent on 11 April 2016 that he should stop or suspend the placing·of further 
.. \l!•'· ~-t_};iJ ... 

advertisements until Eskom's finances had improved; the se,~9.~;9 bein'g;~!he 

employee's version that Pretorius did not request him or Bates ·to stop~hr suspe~'d 
,.t-··:\,, . 

the running of further advertisements. t_' ., · ·'·t,t,;. · 

The applicant contends that in these circumstances, faced as -h;t'was with a 
.. -~ 

material dispute of fact, the arbitrator was reqyired :to:tnquire:into the credibility, 

reliability and probabilities associated with allitthe evidence given and decide 
~"":!~~: -t 

material dispute of fact that the evidencedist ldsed: Eurther·, the applicant contends 
.}t-i- ' ~:--".. ;/ 

that had the arbitrator applied the correct testst .he would have arrived at the 
:'.t;~;. . -~.? 

inevitable conclusion that the ~~mployeef::~i 1 sotes 'were unreliable as their 
'\_Y·" 

evidence was riddled with cqa'tradi~!ions, lies and improbabilities'. 

·,]1 ... ,1_i "' 

Contrary to what the applican'fi''s,~bmits, the arbitrator provided reasons why he 

accepted the employee's ve~i'lon 'that of the applicant. The extract from the award 
~";• ·,.. ·.r;,,: 

quoted above dernonstrates first, that the arbitrator appreciated that Pretorius was 
.: -t· t .. ..i~ .. / 

a key witness, and his>cversio·n that the purpose of the meeting was to advise the 
i, _' 1 

applicant~rep:re,sentatiV~s that Eskom's budget had been cut by 19%, that the 
__ / l ' - if-~ .. . ., '-.tr -~- ,< -~ 

existing contra:ct to be put on hold, and that the contract would be reviewed in the 
. ·,•·· 

. i,eyent of'any arn'~ndment to the budget. The arbitrator notes Pretorius's concession 
•~ -, ~- -•~[;:·"\ •• ~c -1~• 
that itiwo.uJd have been proper to cancel the agreement in writing and that no 

~ritt;n c~nfirmation of his instruction could be found. The arbitrator found it 

anomalous that given Eskom's insistence on adherence to the terms of the 

::contract, which included the requirement that notices to be given in writing, that 

Pretorius could state that the contract was to be paused and not cancelled, there 

being no provision in the contract for the pausing of a contract. The arbitrator 

further records the employee's version, supported by Botes, that no instruction to 
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pause the contract was given by Pretorius. In any event, so the arbitrator observed, 

this request, which was unusual given the applicable contractual terms, was not 

reduced to writing. The arbitrator noted that there had been no corroboration of 

Pretorius's version, despite the availability of other persons who had been present 

at the meeting, nor had the applicant proffered any reason why those,.persons, 

including Pretorius's assistant Dell, had not been called to testify. 1-All 'dt~~hese 
·. -r•i-

. •1· ~ .• ,: 

factors persuaded the arbitrator to decide that the probabilitieS'"·.fell in ·tthe .,, 

employee's favour. 

[16] In essence, the applicant submits that the probabilities for which it'~contended at 

(17] 

' . 
the hearing fall in its favour and that the arbitratoLe[.fetli in com1t1g to a contrary 

.. ·,: :❖• ~ - ' -. '• ~ 

conclusion. These include a submission to the effect tti'atthe employee and Botes 
\ 

were not credible witnesses. Nothing in the, record persua~es me that any internal 
.-"!;',;, .f 

~: ,._ . ·-·: ' · _ ' .~ . ··:·\· 
contradiction in the evidence of either the, employee or•Botes, or any contradiction 

, • •' .l ~ 

between them, was sufficiently materia'l}o warr:~nt a credibility finding against 

either of them. Both witnesses stood up t~ -,~n;gth·J cross-examination, and there is 
'S ., 

no basis to conclude, as thefapBli~nt submits, that their evidence was 'riddled 
., • ·; .. , .:-> ~ " ... ··'., . ,~ ·.: 

with contradictions, lies and irii'pmbabilities'. In any event, an adverse credibility 

finding does not in itself rende,r an• award reviewable ( Solidarity obo Van Zyl v 
.,f• •. 

KPMG SeNiCf!S (Pt:yfLf<! (201A) 35 ILJ 1656 (LC)). There is nothing in the record 
-v~ _t.~ · · 4fl-~-

Or the award which indicates"that the arbitrator's assessment of the probabilities is 
l"j..; 
1?', . i 

so ma_nifestly ·unreas9nable that the award cannot be sustained. None of the 
. .. 

reasons thc1hbf;} cfrbitr~tor records for preferring the employee's version over those 
. .! ., - ·, . 

advanced .by the applicant is unreasonable, capricious, arbitrary or irrational. 
, -, ,'..:t ir, : ·· 

Theth}ein~I~ for review recognises that not every decision-maker might come to 
"i ·/ 

the :-same decision on the basis of the evidence, but as I have indicated, it is one 

that permits a degree of tolerance that admits that prospect. In short, the 

conclusion reached by the arbitrator that the employee's version was, on the 

probabilities, more likely, is a finding that falls within a band of decisions to which 

a reasonable decision-maker could come on the totality of the evidence. Even if 

the probabilities had been evenly balanced, the outcome of the proceedings would 
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have been no different given that the award would have gone in favour of the 

employee on the basis of the application of the onus of proof. The application for 

review thus stands to be dismissed. 

In relation to costs, section 162 of the LRA provides that the court may make orders 
,··:,,, · 

for costs according to the requirements of the law and fairness. This,J~'rmulation 
~:1' . ·~1i~ 

has the consequence that costs do not ordinarily follow the result;as is thEf _ease 
f' Uli;. $\ > ·~;,. ,,"t 

in the civil courts in the absence of any exceptional circumstances. ld;the preseht 
. ?/· .. ~:i~}:.f", '_; ~ ~., . 

instance, I must necessarily take into account that the employ~e ha_:3 been''o'oliged 

to meet the costs of opposing the attempt to set aside the aw~rd ~~ranted in his 
-~: ·~ ~ ~ 

favour. There is no reason why he should not be reimbursed for those costs, to the 

extent that in order for costs on the ordinary seal~ ~~~\dp··~o'.\ Ex~luded from any 

costs order are the costs associated witq';?i;~:pe:·:9,otices filed by the employee's 
.. ..:.· --~ ._,._, ,.... ., ' ~ .. · .-·•· · . " 

attorney during December 2020, which' seek to have ·the application deemed 
·-i:-~ •-· 
q;~ ·, 

archived or withdrawn in terms of paragraph 11.2.7 of the practice manual. There 
\~::~P~~ .. <,~e< 

was never any factual basis to -jl!JSJify the filiri!;f 6f that notice or the accompanying 

affidavit of service, and its fillB'g am'qunted to an abuse. 
~;t j (I ~-_'>t<~ .;;c i, 

[19] Finally, I would obs~_rve thattti;• ~tesent dispute concerns an individual dismissal, 
. t .. 

a matter that in terms of the'~purpose underlying the LRA is to be resolved 
~/ .... ,~ .. · .. :~:.;.,.. . ··(~ . . .• 1r~-

informally, e~peditio'usly anch ihexpensively. The record of the arbitration hearing 
~;{ ' · .. • 

exceeds 1500 pages. ~Together with the notices and copies of the arbitration 
~-.... -~. -~~ ,, _. 

bundles~ handwritten ·notes and a record of the disciplinary hearing, the record 
·., .;;,~-~- - . 

excee'Cis-12-00cf pages, not including the affidavits and heads of argument filed in 
. -- ; It 
'•· ~' 

,:the .review)application. The only beneficiaries of what amounts to unnecessary 
~ . -~ · .; ... 
ti~e/ resbulces and costs for the resolution of what at the end of the day is a single 

factual dispute are the legal representatives engaged at each stage of the process. 
:, 

I mak~-the following order: 

1. The application is dismissed with costs, such costs to exclude any notice 

issued by the third respondent in terms of paragraph 11.2 of the practice 

manual, and associated documents. 
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