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JUDGMENT

RAPHULU, AJ

Introduction

[1]

[2]

[3]

[4]

Mr Kruger, on behalf of whom the third respondent acts, was dismissed for
misconduct in the form of gross negligence, in that he signed the applicant’s
HR7 employee form without checking it, which led to a ghost employee being

hired and paid, leading to financial lossfor the applicant.

Mr Kruger was charged with gross negligence for his actions. He pleaded
guilty to the charges. The outcome of the disciplinary proceedings was his

dismissal, both at the initial proceedings, and on appeal.

Mr Kruger was unhappy aver the sanction and therefore referred an unfair
dismissal dispute to .the first respondent, wherein the only consideration
before the arbitrator was the appropriateness of sanction.

The second respondent found that Mr Kruger's dismissal was substantively
unfair, had retrospectively reinstated him, and awarded him 10 (ten) months’
compensation. The applicant has applied to have the arbitration award
reviewed. and set aside, on the basis that the second respondent conducted a

misconduct, alternatively a gross irregularity.

Analysis

[5]

| have considered the arbitration award and the applicant’s submissions as to
why it contends that the second respondent conducted a misconduct,
alternatively a gross irregularity, and | am in agreement with the applicant in

that regard. | am of the view that the decision of the second respondent is not



[6]

[7]

[8]

one that a reasonable decision maker could arrive at, in that the second
respondent went far beyond his mandate of examining the sanction, and went
on his own trajectory, interrogating the substantive fairness of the dismissal
and coming up with his own reasons as to why Mr Kruger did what he did.

| have considered the applicant’s submissions that the ghost employee would
not have been employed but for Mr Kruger’s conduct, that financial losses
were incurred as a result of Mr Kruger’'s negligence (admittedly not all directly
attributable to Mr Kruger), that the parity rule shows that employees who were

found guilty of misconduct similar to Mr Kruger’s were dismissed.

| have also considered the third respondent’s submissions on. the individual
circumstances of Mr Kruger, having been new to.the responsibility of the
appointment of educators, the period of his absence for annual leave and sick
leave immediately before the incident in question, his 20 year clean
disciplinary record, his having pleaded guilty to.the charges and having shown

remorse at the disciplinary proceedings.

It is trite law that all relevant circumstances must be taken into account in
deciding if the employer’'s sanction decision is fair. Bearing all relevant
circumstances in mind, | am of the view that the sanction of dismissal was too

harsh.

In the premises, | make the following order:

. The applicant’s review application is granted;

. The arbitration award of the second respondent, Fuzile Maloyi N.O., dated 3

June 2018 and issued under case number GPBC 1522/2017, is reviewed and

set aside;

. The arbitration award of the second respondent is substituted with an award

that dismissal was too harsh a sanction, that Mr Kruger be reinstated and be

given a final written warning;

. There is no order as to costs.
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