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JUDGMENT

VAN NIEKERK J
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The applicants seek a final order, amongst other things, 10 set 5s;pe notices of
termination of employment issued by the first respongeﬁt (ﬁ‘le,dgpartment) and

,,,,,

reinstating those of them already dismissed wjth retrﬁspectlyb effect. The order is

g RICTTRR

sought on an urgent basis. ff_;- LIS

I EH

It is sufficient for present purposss to m{;s!m lhat 1ha,;pplimnm are all temporary
educators employed by the department They ‘havb been employed in this capacity
for a number of years. The notlceq é)f termination of employment were issued by
the department on the basis, in ﬁ:qost @ges that the applicant concerned had not
submitted proof of qualifi c&ﬁon o ﬂ"@ department in accordance with a series of
¢irculars regulatlng e ﬁiﬁpﬂwﬁént of temporary educators. The applicants
dispute that the mrcd ars entit%e the department to terminate their employment. On
the contrary* l&fféy - r“thét in terms of the circulars (in particular circulars HRM
98!2010 and 99 201!& they are entitled to continued employment.

The dgpaﬂmqﬂ; has raised the issue of jurisdiction. In the answering affidavit, the
departmgpt ;sjiibmlts that the applicants have failed to refer their dispute fo the

-QCCMA ©f bargaining councit with jurisdiction, and that this is fatal fo their case.

h'

At t'lfe hearing, the applicants clarified their cause of action. They contend that their
dismissals were unfair, but primarily, that they were ‘unlawful, illegal and
constitutes misconduct’ (sic) in that they breached the terms of the circulars in a
number of respects. In particular, the applicants aver that the author of the notices
of termination had no authority to issue the notice, that the decision to terminate
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their employment had not been ratified by the correct party, and that their
employment as temporary educators is ‘protected’ as provided by HRM 98/2010
and HRM 99/2010.

Under the heading ‘Jurisdiction’, the applicants aver the following:

37.  The above Honourable Court has jurisdiction in this matter in that this
matter fails within the ambit of the Labour Relations Act and other bmployment

legisliations. All the Applicants are domiciled and reside in the ar& of jutlsq;etlon

of the above Honourabie Court. i, i‘_‘ .

@l

There is a common misconception, especially in relation’ ib urge'rit‘apﬁlications
that this court has jurisdiction to entertain any dispute friat é{?ndea*ns awork-related
grievance, or to deal with any allegations of Lgnfair cc}!iduct bvran employer. This is
not the case. Section 157 (1) of the LRA pfowdes E;,]’“’ L

Subject to the Constitution and sectloh 1173 and Bxcept where this Act provides
otherwise, the Labour Court has, pxcluswe I fédtctlon in respect of all matters that
elsewhere in terms of this Act: bmn terms of any cther law are to be determined by

Y A

the Labour Court. -.':. w,

Section 157 (2) reads as foil@vf

dillln{

The Labour Cdl!ﬂ has current jurisdiction with the High Court in respect of any
allefged qrgmga équiufoiatlon of any fundamental right entrenched in chapter 2 of
the Cébét!tutlon.t?f the Republic of South Africa, 1996, and arising from -

“ ] lf‘
(g} emp@yment and from fabour relations;

i (o)) ans? dispute over the constitutionality of any executive or administrative act

b "or conduct, or any threatened executive or administrative act or conduct,
it by the State in its capacity as an employer; and

{c) the application of any law for the administration of which the Minister is

responsible.

The Labour Court is a superior court that has authority, inherent powers and
standing, equal to those of a division of the High Court, but only in reilation fo
matters under its jurisdiction (s 151 (2)). The scope of the court’s exclusive and
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concurrent jurisdiction is to be determined by reference to s 157, It is self-evident
that s 157 does not confer jurisdiction on this court to make orders regarding all

and any employer conduct that is alleged to be unfair.

An applicant seeking relief in this court must necessarily and clearly establish the
basis on which that relief is sought. That would ordinarily provide a clear indication
as to whether the relief sought is grounded in a matter that arises qum the LRA,
or in terms of any other law. It follows that the 'matter’ must be identiﬁ&ﬁ' and, pleariy
articulated, and that its source, whether grounded in a specific pmwétt&n of the LRA
or any other law, must be identified. (See Besani v. Maquﬁ;g Hills Local
Municipality (2016) 37 ILJ 1386 (LC)). s A

u - 'h” s
In Geaba v Minister for Safely and Secunfy &:-oth e@ 2010 -(51) SA 238 (CC), the
Constitutional Court affirmed that ;unsdlqtlon is deteltm%ed on the basis of the
pleadings, and not on the substantive meg‘tts of the i c;ase In motion proceedings,
this includes not onfy the formai tennlnologyf aﬁhe notlce of motion, but also the
content of the supporting affi daw;:s‘ These must be interpreted to establish the
legal basis of the applicant’s cl&iqp

In the present instance, to {l’ng exteqtt that the applicants rely on an alleged unfair
dismissal as their cauké o}ﬁmléﬁ%nd seek to have their dispute finally determined
on the papers they héve nogs‘establlshed that the dispute is one that falls within the
ambit of thlgzr,{@urt's j{.msalctlon Section 157 (3) provides that this court does not
have jur|$¢aqct|0ri if thé Act requires the dispute to be resolved through arbitration.
The aﬁphq&ﬁm héve not articulated a reason for dismissal, the jurisdictional
determlnant m unfair dismissal disputes. The letter of demand addressed to the

,departmapt by the applicants’ attorney makes a specific allegation of unfair
dis;p;ésal but the founding affidavit takes matter no further. In any event, even if
the reason for dismissal is one that renders the dispute justiciable by this court, a
referral to conciliation is a jurisdictional prereguisite to the adjudication. In Nationai
Union of Metalworkers of South Africa v Intervalve (Fly) Ltd and others (2015) 36
ILJ 363 (CC), the Constitutional Court recently said the following:
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[34] Where no certificate has been issued because there was, for example, no
conciliation meeting, but a period of 30 days from the date when the council
received the referral has elapsed, the statute conspicuously does not provide that
the expiry of the 30-day period is sufficient proof that an attempt was made to
concitiate the dispute. Ht is, in my view, in that situation that the Labour Court may,
in terms of section 157 (4) (a), refuse to determine the dispute. This provision
cannot assist in a case where the dispute was not even referred 'fc}' gonciliation.
Section 157 (4) (a) underlines the importance the LRA places upeﬁ the laee%i for
attempts to be made to try and resolve the dispute through conqallatlon “Before

resorting to other methoeds of resolution. L if _{ Rl

And further:

£ ilee,o2fl?
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[40] Referral for conciliation is |nd|speﬁséble If*is g pr@ﬁondltlon to the Labour

Court’s jurisdiction over unfair cl:sm:ssél dnsputes* i

’( A ‘
The court may in appropriate circumstanoéé gr:ari*t‘mterim relief in respect of an

unfair dismissal dispute where it h@@ no jurisdiction to grant the final relief sought,
but this is not the nature of the ﬂrgseﬂr@t appllc:atlon

In so far as the appllcants"‘pausé of action is predicated on an allegation of
uniawfulness, the zﬁonsﬁMOhai Court has recently held that in some
cwcumstances at le.iasg ;h:s Qourt has no jurisdiction where a dismissed employee
contends th@lfhls orﬁer dismissal was unlawful and invalid, as opposed to unfair.
Asthe n;ﬂonty EftggConstltutlonal Court said in Steenkamp & others v Edcon Ltd
(Natfqmaf Un!m of Metalworkers of SA intervening) (2016) 37 iLJ 564 (CC) at

paragrapb 1;&’2 there is no reference in the LRA to a right not to be unlawifully

"L—dlsmlssgﬁ nor are there processes or procedures for the enforcement of such a

rlgm {Edcon concemed a claim that the dismissals concemned were unlawful and
invalid because the employer had acted in breach of s 189A (8). The smployer
conceded that it had breached the provision concerned, but contended that
although this may have rendered the resultant dismissals unfair, the LRA did not
contemplate invalid dismissals, nor did it empower this court to grant orders
declaring a dismissal invalid and of no force and effect. The court upheld this
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position, noting that s 191 of the LRA sets out the dispute procedure to be followed
to resolve unfair dismissal disputes, but nowhere is there a procedure to be used
for the validity or lawfulness or otherwise of a dismissal (see paragraph 131).

But it does not follow, as Ms Reddy, who appeared for the department contended,
that this court has no jurisdiction in respect of a dispute where the lawfulness or
validity of a termination of employment is challenged. Edcon cértCerned a
conceded breach of the LRA. In essence, the Constitutional Court held that the
LRA establishes its own remedies for breaches of its provisions; conﬂned as they
are to faimess. But this court is accorded junisdiction in raspect of bther statutes,
where the lawfulness, legality or validity of employer or ﬁmpld}{qe action may well
be placed in issue. For example, s 77(3) of the Basi;: Condll:;ons of Employment
Act provides that this court has concurrﬁnt Junsdlcthn iw‘lth the civil courts to
determine disputes that concern oontracté‘of employment Such disputes may well
contemplate declarations of tnvahdlty sougilit Qensequent on a breach of contract.
Further, s 1567 (2) provides that thlsttst:aurt has concurrent jurisdiction with the High
Court in respect of any allegeql pr tizlseatened violation of any fundamental right
entrenched in Chapter 2 of t!af Constaltutfon and dealing from employment or labour
relations. Section 158 (1}i (h‘), Qﬁhough incorporated in the section conferring
powers on this court: junsd tional in nature, and entitles public sector empioyees

to seek thg re\( jeW %{ emplq ent—related decisions by state.
; i;
In the p;esent mst@nce the applicants’ pleadings disclose no more than an

averm&nt :i; nghe ‘department has acted in breach of its own circulars and that in
consequeinc% ‘the termination of the applicants’ employment is unlawful. The
a appllcaptﬁ claim is not one in contract, nor is a claim of a breach of a fundamental
r@‘n ﬁOr is it a review. In short, there is no cause of action anchored in the LRA or
any statute that for the purposes of ¢ 157 (1) of the LRA confers exclusive or
concurrent jurisdiction on this court. In these circumstances, this court has no

jurisdiction to entertain the present application.
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[14] Finally, in relation to costs, the court has a broad discretion in terms of s 162 to
make orders for costs according to the requirements of law and faimess. | accept
that although the decision to file the present application may have been misguided,
the applicants have not acted frivolously or with any degree of malice. In these
circumstances, the requirements of the law and fairness are best satisfied by each
party bearing its own costs.

| make the following order:

1. The application is dismissed.
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