THE LABOUR COURT OF SOUTH AFRICA, JOHANN URG

t Reportable

- JRZ899/2012
In the matter between: %
SUPER SQUAD LABOUR BROKERS Q cant
and &

SEHUNANE M, N.O. First Respondent

THE COMMISSION FOR NCILSyJ | MEWIATION
AND ARBITRATIO Second Respondent

Third Respondent

Summary: iew of arbitration award in terms of Section 145 of the LRA.
Gross irregularity perpetrated by Arbitrator. Unreasonably refusal to postpone
arbitration to allow employer to adduce evidence of crucial witnesses and then
finding that dismissal was unfair because employer failed to call those
witnesses renders award reviewable. Excessive compensation awarded and

no reasoning coupled to amount awarded. Dispute remitted to CCMA.



JUDGMENT

BEKKER AJ
Introduction

[1] This is an application seeking to review and set aside an arbitration award
issued by the First Respondent Commissioner under the auspices of the

Commission for Conciliation, Mediation and Arbitration (CC

[2] The Applicant further seeks an order remitting the mg bac the Second

Respondent for determination of the dispute afr a CoMgissioner

other than the First Respondent.

[3] The arbitration award that forms the su nt application

held that the Employee’s dismissa was procedurally
and substantively unfair and the Agpli as dirced to pay the Employee

an amount of R110 000.00 r

[4] Although the review afgli s initially opposed by the Employee, there

was no appearanc@gn be

Background

[5]

[6]
alleged”that the employee perpetrated certain acts of misconduct, including
bringing the company into disrepute by, inter alia, allegedly promoting
negativity towards the company, showing a lack of respect with regards to
company policy, moving warehouse employees not to follow instructions from

team leaders and generally a breach of trust.

[7] The disciplinary hearing culminated in the employee’s dismissal and he

referred an unfair dismissal dispute to the CCMA that resulted in the award



that is the subject-matter of the current application.

Grounds for review

[8]

[9]

[10]

[11]

[13]

The grounds for review advanced by the Applicant are related to the
allegation that the Commissioner acted grossly irregular during the arbitration

process and, as a result thereof, deprived the Applicant of a fair hearing.

ins towards the
rd to the effect

The Applicant submits that proof of the Commissioner’s

Applicant can be found in his statement in the arbitratio
that he did not receive the Applicant’s Heads of Arg greed date
“... and even at the time of finalising the award”.

Commissioner. The argument by
failing to have regard to its Heads

resulting in a situation whe

peen abundantly clear to the Commissioner that the
tative was a lay person and not an expert in conducting

PSSES.

have guided and assisted the Applicant’s representative (also pertaining to
the process to be followed in arbitration hearings) and, inter alia, the
Commissioner allegedly should have advised the Applicant that it was not
proper to merely rely on the record of the disciplinary proceedings, but that

evidence should be adduced by the Applicant since it was a de novo process.

The Applicant argues that, during the course of the arbitration process, it



[14]

[15]

[16]

became clear to the Applicant’s representative that more witnesses would
have to be called in order to prove its case and he then requested for a
postponement to call these witnesses. This request was refused by the
Commissioner, whereas it must surely have been clear to him from the
documents presented that the Applicant has, at least, a prima facie case

against the employee.

An award that the Applicant pays the costs of the employee gould have been

made by the Commissioner to ameliorate any prejudj uffered by the

employee as a result of the postponement. This th [ er failed to
do.

the Commissioner. The Applicant argue
employee 10 months’ remuneratio C

for the compensation awarded.

The date of the arbitratig a meNgythreg months after the employee’s
failed to have regard to the principles
ion, resulting in a situation where the

and acted unreasonably and irregular.

[18]

[19]

ise his or her powers in good faith and in a rational

ner, there is limited scope for a review court to interfere

Section 145(2)(a)(i) of the LRA specifies that an award is reviewable when a
Commissioner committed misconduct in relation to the duties of the

Commissioner as an Arbitrator.

In Naraindath v CCMA and Others,? the Labour Court held that the failure by

a Commissioner to conduct arbitration proceedings in a fair manner (where

12013 (6) SA 235 (SCA) at 240H — 241A.
2(2000) 21 1LJ 1151 (LC) at para 27.



[20]

[21]

[22]

[23]

[24]

[25]

that has the effect that one of the parties fails to receive a fair hearing of its
case) will almost inevitably mean either that the Commissioner has committed
misconduct in relation to his or her duties as an Arbitrator or that the
Commissioner has committed a gross irregularity in the conduct of the

arbitration proceedings.

The Applicant in casu alleges that the Commissioner has committed

misconduct in relation to his duties and perpetrated a gross gregularity in the

conduct of the arbitration proceedings. There is substan this submission
if tested against the contents of the award and t

record.

unfair, the Commissioner relied on the fa

sufficient evidence of the allege

The Applicant’'s sofgwitne phim, indeed did not proffer sufficient

evidence to emqpye®s dismissal on the five charges of

misconduct.

stated that the Applicant failed to call witnesses to
ployee and that it also failed to disclose the names of the

cation for the award, the Commissioner stated as follows

In the absence of any credible witness called by the Respondent
(Applicant) to testify about the charges levelled against the Applicant
(employee), | find on balance of probabilities that the Applicant (employee)

succeeded in proving that his dismissal was substantively unfair.’

It was naturally also not for the employee to prove that his dismissal was fair,

but in reality for the Applicant to prove same.

No mention is made in the arbitration award that the Applicant indeed



requested a postponement of the arbitration process after its first witness
testified and there is further no mention of the reason/s for refusing such a

postponement.

[26] The witness (Mr Ebrahim) informed the Commissioner during his testimony
that a certain Mr Calitz from the client was the person in charge of the
Whirlpool contract and that he (Mr Calitz) testified at the internal disciplinary

hearing pertaining to the employee’s misconduct. Mr Calijfz was not in a

position to attend the arbitration process on the day si ere was at that
point in time a national strike. Mr Calitz, as Supg i ecutive for
Whirlpool South Africa, was occupied at the tim .w
Mr Calitz was at the time “... trying to keep Iy

unfortunately bad timing the way | see it”.

[27] The Commissioner then advised

testified.

[28] Towards the end of M
cialist for the Applicant) indicated to
key witness (Mr Calitz) is compelled to

rica’s premises on the day of the arbitration
[29] I dicated that there were trucks being burned on the R21

[30] cross-examination of Mr Ebrahim, it was confirmed to the
Coming@#ioner that the reason why Mr Calitz was not present at the arbitration

process was because of the strike action.

[31] After Mr Ebrahim’s evidence was concluded, the Applicant’s representative
requested a postponement of the process since the Applicant was not in a
position to adduce the evidence of the remainder of its withesses on the day
due to the national strike. Reference was also made of the employee’s

guestions during cross-examination, i.e. that he (the employee) wanted to



pose questions to specifically Mr Calitz pertaining to his alleged misconduct,
further justifying a postponement. The ruling of the Commissioner was that
there is absolutely no reason why the Commissioner should not agree with
the employee that there is no need to postpone the arbitration hearing. The
Commissioner relied on the fact that the witnesses that the Applicant now
wanted to call at the arbitration hearing did not testify in the internal

disciplinary hearing.

[32] The Commissioner also held that the set-down notice for ration stipulated

that if a party wanted to postpone the arbitration pro it sh have been

done at least seven days prior to the set-down da

[33] Lastly, the Commissioner held that the Appli e Onset of the

arbitration process request a postpone postponement at

the end of its first withess’ evidenc

[34] The Applicant’s representative th posal that evidence be

adduced by way of a co e witnesses not being able to

attend on the day. Thi also refused by the Commissioner since

justification for that decision, the

why ain witness is not here are inexcusable and unacceptable and |
therefore reject the request for conference call so the hearing should

proceed.”

[35] A perusal of the transcribed arbitration record evidences that Mr Ngubane,
acting for the Applicant in the arbitration process, was totally out of his depth.
This was apparent to the Commissioner when he advised Mr Ngubane as to

the processes followed at the CCMA and further reprimanding Mr Ngubane



for not complying with rules relating to evidence.

[36] When Mr Ngubane came to the realisation that it was indeed necessary to call
more witnesses to prove the Applicant’s case (and that it was not sufficient to
merely rely on documentation and the evidence of only Mr Ebrahim), he

applied for a postponement immediately.

[37] All the Commissioner in reality had to do was to postpone the arbitration

process to a later date. The day was not wasted since rahim testified

apparent that it would have been extr

attend the CCMA process to testify

[38] This conduct by the Commissiongg should easured in light of the

tions ardlg the Applicant not calling
witnesses to specifica ut the various allegations of misconduct.
sists that the Applicant should have
called witnes th®alleged misconduct of the Applicant, but

on the other rbitration award that the Applicant failed to

[40] This reasoning and conclusion is far removed from the actual events that
ensued at the arbitration hearing, coupled with the circumstances of the
Applicant at the time in not being able to adduce the evidence of its withesses
(other than that of Mr Ebrahim).



[41] The Commissioner’s insistence on proceeding with the arbitration process
and then finding against the Applicant for not producing the witnesses it
needed to prove its case is a gross and reviewable irregularity, rendering the
award reviewable. The Commissioner’s absolute and mechanical reliance (as
recorded in his postponement ruling captured in the transcribed record) on the
CCMA Rule that stipulates that any application for the postponement of an
arbitration process needs to be made no later than seven days before the

date of arbitration is also misplaced. Nothing precludes any gty from making

an application for postponement on the day of the arbitra ogent reasons

exist. To hold otherwise will lead to miscarriages of |

[42] In Bafokeng Rasimone Platinum Mine v CC

the disputed facts before the Arbitr
would also equally apply to the em

[43] In Landbank v Nowosen it was held that, where it is

ocess either representative does not

understand the nat pgeedings and that this is prejudicing the

presentation 18 s, a Commissioner is to alert a party to this.
This na ly n where a party fails to lead the necessary
eviden

[44] Commissioner did not consider the law pertaining to

stponements properly.®

[45] e so, nothing precluded the Commissioner from directing the

Applicafit to pay the employee’s wasted costs occasioned by a postponement.
This would also apply in a situation where the Applicant has not made an
application for a postponement timeously or is otherwise to blame with

respect to procedure not being followed (but where justice nonetheless

3 (2006) 27 I1LJ 1499 (LC) at para 12.

4(2013) 34 1LJ 2608 (LC) at para 8.

5 Insurance and Banking Staff Association and Others v SA Mutual Life Insurance Society (2000) 21
ILJ 386 (LC) at para 44.



10

justified such a postponement in the particular circumstances of the case, as

in casu).

[46] The refusal of the postponement undoubtedly prejudiced the Applicant. This
prejudice was so significant that it effectively deprived the Applicant of
presenting its case for consideration prior to the award being made. This in
itself renders the refusal of the postponement application by the

Commissioner grossly irregular.®

[47] The Commissioner awarded the employee 10 mont uneration as
compensation for a substantively unfair dismissal, Q ave eason for

arriving at the amount of compensation.

to e award of 10
Section 194(1) of

ployee whose dismissal

[48] The lack of reasoning as to how the Cog

e circumstances.

[49]

[50]

BNfirmed that a Commissioner’'s award is manifestly

missioner gives no (or insufficient) reasons for awarding

the circumstances.

[51] The review application was initially opposed by the employee, but he

appeared to have abandoned his challenge. This is not a matter where costs

6 Fundi Projects and Distributors (Pty) Ltd v CCMA and Others (2006) 27 ILJ 1136 (LC) at paras 12 —
13.

7(1993) 14 1LJ 974 (LAC).

8 (2008) 29 1LJ 2680 (LAC).



Order

[52]

. The unfair dismissal dispute is remitted to the CCMA J

3. There is no order as to costs.

11

should follow the result.

In the circumstances, | make the following order:

1. The arbitration award issued by Commissioner Sehunane of the CCMA

under case number GAJB17466/12 is reviewed and set aside.

nnesburg for an
arbitration hearing de novo before a Comgission other than

Commissioner Sehunane.

Wilhelm Bekker

ing J of Labour Court of South Africa

N\
\§X>



APPEARANCES:
FOR THE APPLICANT:

FOR THE THIRD RESPONDENT:

N\
\§X>

Mr RJC Orton of Snyman Attorneys

No appearance
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