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JUDGMENT
GUSH J.

1. The applicant was employed by the second resporaterdt December 2006.

On 25 April 2008, the applicant was given a letegminating her services with the
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second respondent for operational reasons withctefrem 31 July 2008 on the

grounds that her position with the respondent reambime redundant.

2. The applicant claims that the reason for her disatizzas automatically unfair
on the grounds of discrimination alternatively bathbstantively and procedurally
unfair as it was not effected in accordance witttisa 189 of the Labour Relations
Act (LRA)' and seeks an order declaring it to be so. Théicapp claims fair and

reasonable compensation arising from her unfamidisal. In addition, the applicant

claims the payment of an amount of R18,600 in retspiean unpaid bonus.

3. The respondents opposed the matter on the grohatishie position to which
the applicant was appointed viz. Manager-Speciajelets had become redundant and
that it had followed a fair procedure in effectitige termination of her employment
for operational reasons. (The respondents abandtmeid special plea that the
applicant had agreed to be retrenched). In addlitive respondents denied that the
applicant was entitled to the unpaid bonus butedjtbe quantum of the bonus which

had not been paid to the applicant.

4. The applicant agreed to start and only the appligame evidence in support of
her claim. The respondents led the evidence of &é&d Baxter, who at the time of
the applicant's employment was the CEO of the nedpots’ group of companies, and

the group’s financial director Mr Glenn Fullerton.

1 Act No. 66 of 1995.
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5. At the time that the applicant was offered emplogimley Baxter, she was
employed by South African Breweries as a traineenagar. The applicant, a
chartered accountant, had been introduced to Bautierhad been impressed by her.
Baxter had met with the applicant on a number @ismns and had arranged for her
to meet the respondents’ senior managers. Thisepsodhad led to her being

employed.

6. The applicant gave extensive and detailed evideegarding the discussions
she had had with Baxter leading up to her employraed what she understood to
have been offered to her. What was clear from thali@ant’s evidence was her
understanding of what she had been offered waslistie. She seemed incapable of
distinguishing between the discussions she hadwitadBaxter and the actual offer of
employment that was made. Suffice to say thaafpicant was employed by th&'2
respondent on the strength of a written contracérmaployment “in the position of
Manager-Special Projects”. Her evidence regardihgt she understood or believed
Baxter to have offered her in the discussions leadip to the formal offer of
employment and her signing of the formal contrattemployment was largely
relevant only in the sense that it explained thekgeound to why the relationship

between the applicant and the respondents soured.

7. Baxter, whose evidence the applicant conceded, fardisright and honest,
explained in detail the contents of his discusswitb the applicant and the extent of
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his undertakings to the applicant regarding herleympent. Baxter made it clear in
his evidence that he had been impressed with thicapt’'s qualifications and that as
the respondent was “embracing transformation” emiptp the applicant and
grooming her for a senior role “if not the most isenrole” fitted in with the
respondents plans. He candidly admitted that keaktively sold the idea of working
for the MB technologies group of companies on ttiength of the opportunities it
offered to the applicant and that he had therebgced” the applicant to resign from
her position with SAB and accept employment witle ttespondents’ group of

companies.

8. What was abundantly clear however from the eviderideoth Baxter and the
applicant, was that she was employed in accordavite a written contract of
employment which although it described the applisajob as “Manager-Special
Projects” that the intention was to mentor the @ppit with a view to her progressing
to a senior position within the group. Crucialtyresponse to the proposition that the
applicant’s role had not become redundant, duriisgchoss examination,, Baxter

agreed.

9. Although the applicant averred that her dismissas$ wutomatically unfair for
reasons of discrimination | am not satisfied thet a@vidence established this. The
applicant averred that as one of the reasons forappointment was to promote
transformation by terminating her employment, teemination was automatically
unfair on the grounds that the respondents’ hatidinated against her.
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10. The matter therefore involves an assessment ofitbemstances surrounding
the applicant’s dismissal by the respondent forrajp@nal reasons and specifically
whether the applicant’s dismissal was for a faeson, in accordance with a fair

procedure and in compliance with section 189 ofLiRA.

11. It became abundantly clear during the evidencbath the applicant and the
respondents’ withesses that the relationship betvlee applicant and the respondent
had soured for a number of reasons. The most leothlbhese reasons appeared to be
the applicant’s unrealistic expectation she belielwad been offered to her and what
was expected of her once she was employed. THeappwas dissatisfiethter alia
with having to perform an internal audit functiaccogmplained of not having been
mentored as she expected, was of the opinion thateB had offered, but had not
sent her to study at Stanford university in the US#Al that she had felt out of her
depth at the board meetings she was expectedetodattit became clear during her
evidence however that the applicant expectationifunrealistic certainly did not
coincide with what the respondents’ expected of Deiring the evidence however it
became clear that the applicant did not make thateb seek assistance from her
fellow board members before meetings. What thdiapg did make abundantly
clear during her evidence was that she was extseamiappy and that by the time the
so called retrenchment consultations commencedethgloyment relationship was
doomed. The applicant during her evidence confirntieat the relationship had
soured and that she had met with Baxter after ¢eglant to explain “how unhappy”
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she was In fact during her cross examination tppli@ant conceded that the

relationship had become intolerable.

12. The crisp issue however given that the respondestated reason for

termination the applicant’s employment was that fpasition had become redundant
Is whether the respondents’ reasons for retrencthiagapplicant were fair, whether
the procedure adopted was fair and whether thellebban compliance with section

189 of the LRA.

13. Inthis regard, taking into account the evidengmarding the redundancy of the
applicant’'s position, the evidence of the respoitglesecond witness the group’s
financial director, Mr Glenn Fullerton, is decisive Counsel for the applicant

submitted that Fullerton’s evidence was unsatisfgct | agree. Not only was

Fullerton at times evasive but his version of twengés surrounding the purported
consultations was at times fanciful at best. Baneple, regarding the subsequently
(and appropriately) abandoned special plea, Fahepgersisted in endeavouring to
explain his interpretation of the so-called minutéshe consultation meetings and his
recollection of what transpired therein and therefustify the conclusion that the

applicant had not only agreed that her position seasindant but that she had in fact
agreed that her contract of employment be termthated that the respondent had

followed a fair procedure.



GUSH J

14. In his evidence, Fullerton maintained that the eeatr embarking on the
retrenchment exercise was that the applicant'syjpbManager-Special Projects” had
become redundant in that there were no speciakq@jrequiring the applicant’s
attention in the future. Unfortunately for Mr Fedlon, this evidence was not only in
direct contrast with the evidence of the applidauitalso with the evidence of Baxter.
That being so, the stated reason upon which Folleahd accordingly the respondents

relied for terminating the applicant’s employmerasan fact not the reason at all.

15. The sequence of events which led to the applicagimissal were as follows:

15.1. On 20 March 2008, Fullerton and the group CEO Mgér addressed
a letter, purporting to comply with the provisioof section 189(3) of
the LRA to the applicant advising her of her polesietrenchment. The
letter advised the applicanhter alia that she had been employed
primarily to perform an internal audit function aimdaddition to attend
to ad hoc special projects from time to time. The letterniven to
advise the applicant that the “law “ precluded aaiimboard director”
from performing internal audit function and thatr hele as acting
financial manager of thé“¥espondent was no longer available as it had
been filled permanently. It also suggested thagmicant had declined
to take on this position permanently.

15.2. This was followed by meetings on 31 March 2008yl 2008 and 22
April 2008. At the meeting on 22 April 2008, mastereached an
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impasse. Fullerton advised the applicant that thbesl been a
breakdown of trust and that she was to hand over cbmpanies’
property and leave the premises. The applicant dsetiorted by the
respondents’ human resources manager (Bettenctmurgpplicant’s
office from whence she left the premises.

15.3. After each meeting, Fullerton purported to prepammutes of the
meetings. In the case of the minutes of the mgeifin31 March 2008,
they are not signed. The minutes of 9 and 22 AfU8 are both signed
by Fullerton and Bettencourt but not by the appiica Somewhat
bizarrely what purports to be a minute of the nmegtield on 22 April
ends with a description of the applicant leaving theeting, being
accompanied by Bettencourt to her office and inetudcomments
regarding what supposedly happened there.

15.4. On 25 April 2008, the respondents’ attorneys adshésa letter to the
applicant headed “Notice of Termination of Employrmevith MBT
Services (Pty) Ltd” in which letter the applicandsvadvised that the'®
respondent intended terminating the applicant's leympent for
operational reasons and gave her three months endhat her

employment would terminate on 31 July 2008.

16. During their evidence, both Fullerton and the ampit gave extensive
evidence of the breakdown of the relationship betwapplicant and the respondents’
senior management. This evidence included acounsahy the applicant that she had
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been marginalised and left to her own devices andeace by Fullerton that the

applicant was perceived as being lazy and out ofdeeth. Both the applicant and

Fullerton referred to meetings they had had lat@da7 and early 2008 where both
parties dissatisfaction had been expressed andsdied. Fullerton insisted that the
applicant had directly expressed her desire toeldhe respondents’ employ whereas
the applicant insisted that she had not. Neitlesion was entirely plausible and
suffice to say that what was clear was that neiplaety was happy with the other and

that the relationship was doomed.

17. However in, in justifying the decision to retreritie applicant, Fullerton relied

heavily on the appointment of the applicant togbsition of acting financial manager
of the 3% respondent and her supposed refusal of an offetake up the post

permanently. This according to Fullerton was oh¢he main reasons why it was
necessary to retrench the applicant in additiotheosupposed drying up of special
projects. Apart from denying that the post wasrfalty offered to her, the applicant
in addition explained that she had not been empldgeboecome a financial manager

but was employed to be mentored and trained, adwsina justified by the evidence.

18. Despite the extensive evidence led in this mattez, simple issue that the
Court is required to decide is whether the reaseangby the respondents’ Fullerton
and McGregor for retrenching the applicant was raugee or fair reason and whether

the procedure adopted by the Fullerton which leathe applicant's dismissal was
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fair. The breakdown of the relationship is onlievant to the issue of compensation

should it be found that the dismissal was substalytiand/or procedurally unfair.

19. What is clear from the evidence is that the apptidead been employed in
order to be mentored and trained for a senior jposin the respondents’ group of
companies. The terminology used in the contractspecial projects” was explained
by the applicant although considerably embroider8éxter however, candidly and
lucidly corroborated the essence of the applicagnislence concerning the nature of
her employment. In particular, he clearly and wmearally stated that the applicant’'s
position had not become redundant. This eviderteeds in stark contrast to
Fullerton’s disingenuous attempts to try and petsuthe Court that due to the
absence of any special projects in the near fuilueeapplicant’s role had become
redundant and that in any event the applicant hgreéed that her dismissal for

operational reasons was fair both substantivelypgodedurally.

20. | am in no doubt that the real reason for the applis retrenchment was the
fact that her employment had not turned out agadk driginally been envisaged. This
was due in equal measures to Baxter’'s acciderthwéssentially took him out of the
picture, the reluctance of Fullerton and McGregoemnbrace his intentions regarding
the applicant’'s employment and the applicant’s alisgc expectations of the job and

her failure to apply herself.
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21. Itis so that had the matter been approached diftgr by Fullerton the issues
could have been amicably resolved. The applicanth bn her evidence and in
documentation did indicate that the employmenttiatahip had become intolerable
and that was prepared to consult with the respusten an attempt to resolve the

iIssues.

22. The record of the consultation process and theeewel of both the applicant
and Fullerton suggest at the very least that it prasnaturely concluded and that the
required meaningful joint consensus seeking probasgsnot been exhausted. In the
so called minute of the final meeting, Fullertowaled that he believed that the
applicant’'s suggestion that the company deal throbgr lawyer constituted a
breakdown of trust and that she was to hand ovectmpanies’ property and leave
the premises. This was followed by the letter efrmination addressed to the
applicant by the respondents’ attorneys. Giversdéhgarcumstances and those dealt
with above, it cannot be said that the applicadissnissal was procedurally fair or in

accordance with the provisions of section 189 efliRA.

23. | am accordingly satisfied that the terminationtleé applicant’'s employment

was neither substantively or procedurally fair.

24.  Where an applicant seeks compensation for an udiinissal, the Court must

exercise its discretion to determine what compaémsatould be “just and equitable in

11



GUSH J

all the circumstance<”.| have taken into account the parlous state @ftnployment
relationship between the applicant and the respasdend the issues discussed in the
meetings between the applicant and the respondengsiagement prior to the
commencement of the retrenchment process, the meageen by the respondents
why the applicant was no longer required (the dledaoperational reasons), the
procedure adopted by the respondents leading tipetapplicant’s dismissal and the
retrenchment benefits paid to the applicant ontéenination. | am of the view that
compensation of an amount equivalent to six momrsuneration is just and

equitable in the circumstances of this matter.

25.  As regards the issue concerning the bonus, on &1 2007, Fullerton advised
the applicant that she would be paid a bonus fewytar ended 28 February 2007 but
despite her having commenced her employment on dedeer 2006, she was to
receive a prorated bonus for two months (Januadyruaey 2007). Fullerton’s
explanation for not taking into account Decembdd&@®as that the applicant had not
made a contribution to the respondents’ performadoeng her first month.
Unfortunately for the respondents Fullerton’s emaiification that the bonus was to
be paid refers to a “contracted annual bonus”. Bbaus was to be paid “on
achievement of performance criteria as set by thdirectors. The criteria will be
communicated and agreed upon by yourself”. This n@ done and the email does

not suggest in any way that the applicant had redtarfperformance criteria”. There

2 Section 194 of the LRA.
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is according no reason why the applicant shouldoeopaid the unpaid bonus in the

agreed amount of R18,600.

26. In the circumstances, | make the following order:

26.1. The termination of the applicant's employment bg @ respondent
was unfair;

26.2. The 2%respondent is to pay to the applicant compensatiam amount
equivalent to six months remuneration;

26.3. The 29 respondent is to pay to the applicant an amourR1#,600 in
respect of the unpaid portion of her bonus;

26.4. The 2%respondent is to pay the applicant’s costs.
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Appearances

For the Applicant Adv Sniders instructed by
Instructed by : Perrot Woodhouse Mtyolo Inc

For the Respondent: M. T Mills; Cliffe Dekker Hodyr Inc
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