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ALLEN-YAMAN AJ

Introduction

[1]

The applicant’s Notice of Motion in this application articulates the following
order sought,

(2]

[3]

that, apart from the contentions raised in my first Founding Affidavit,
dings presided over by the First Respondent falls to be vitiated and.:-

issal by the Third Respondent in the internal disciplinary enquiry be
“declared to be unfair, both procedurally and substantively; or

he arbitration proceedings of the Second Respondent, presided over by the First
Respondent, be set aside and either:-

I the arbitration hearing commences de novo; and / or
ii. the Third Respondent elects whether or not to proceed with such arbitration
hearing de novo; or

iii. this Honourable Court grants such other relief as to it seems meet.’
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[4] As the arbitration award which is the subject of this review application was
delivered pursuant to the applicant having challenged the fairness of his
dismissal by the third respondent in terms of s191(5), and was not an pre-
dismissal enquiry in terms of s188A, the order sought by the applicant to the
effect that the third respondent be ‘given an election’ as to whether it wished to

participate in any further arbitration proceedings which may be ordered.to be

constituted is incompetent.

(3]

[6] The application was o ird respondent. The first respondent

delivered what w. planatory affidavit to deal with one specific

[7] of these proceedings, prior to the hearing of the matter, the

vhich he is usually known, but which is not his name as it appears in his identity
doeument. This application was unopposed by any of the respondents and

uch order will be granted.

Background

[8] The applicant’s dismissal occurred in consequence of his having been called to

attend a disciplinary enquiry in respect of the following alleged misconduct,



‘Count 1

You failed to comply with the Disciplinary Procedure Collective Agreement, Circular no
1/2018 and Conduct and Sanctions.

In that

On 14" 215 and 22" September 2018 you claimed overtime and was paid overtime

for allegedly having worked overtime on the roadblock from 18h00 to 02h00 on the

should conduct themselves with honesty and integrity.’

tl

9] It was the third respondent’s case that the applicant
overtime for the dates in question in circumst
plicant, on the

alleged that he had

reported for duty nor worked the time as clai
other hand, denied the correctness of the

worked overtime for all the periods in

Analysis

[10] For a number of reason plin contended that the award of the first

respondent was nable decision maker, in circumstances in

which he al er in which the first respondent had conducted

[11] Hi lich were directed at the first respondent relating to the

ch she dealt with the arbitration were stated in his founding

e was wrote a minimum in relation to the points raised by the applicant, in contrast
the notes taken by her of the issues dealt with by the third respondent.’

‘In certain instances, the applicant was required to draw her attention to him as she

was busy with her cellular telephone.’



[12]

[13]
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In his supplementary affidavit, the applicant expanded upon this issue by having

alleged that:

A The first respondent had, throughout the arbitration, demonstrated by
her conduct that she disbelieved the applicant’s version and was intent
upon finding in favour of the third respondent.

2 Left her seat to pour herself a cup of tea in the course of the applicant’s

testimony.
3. Constantly sighed loudly.
Rolled her eyes in disbelief in response to certain

testimony.

to the evidence | was leadl 1
which conduct | sectetly ma%@

53

This was done, which elicited an explanatory affidavit deposed to by the first
respondent. In that affidavit she made it clear that she did not oppose the relief
sought by the applicant insofar as he sought to review the award itself, but that
she took exception to the allegations made by the applicant concerning her,
which she described as false and misleading. Her response to the assertion
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that the taking by her of notes of the evidence led by the parties
disproportionately favoured the third respondent was untrue, as was
demonstrated by her notes themselves. As to the photograph taken of her, she

alleged that she referred to her cellphone during break periods or at other points
in time when the parties were not giving evidence.

[16] The applicant denied the correctness of the first respondent’s explar He

€
‘"Ii‘m:*&: w
e tssue%?dehvered pursuant to

posed to by Lieutenant-

[17] The third respondent’s affidavit in response
y
the delivery of the first respondent’'s gﬁdavit, w

Colonel Naicker, a member of the thirdirespondent who represented the third

assertions made by the ’ ent and pointed out that:
17.1 No part of the r& '
applicant; %
17.2 i

;11ay be mentioned at the outset that none of the issues raised by the applicant
in relation to the purported conduct of the first respondent were addressed in
the applicant's Heads of Argument. Absent any particularity as to where
objective evidence which might have established the veracity of the applicant’s

complaints might have be found in the record, this court considered the entirety



[19]

[20]

7

of the transcribed record from which any form of corroboration of the applicant’s
complaints could be found.

Insofar as the applicant’s assertion that the first respondent favoured the third
respondent by having paid closer attention to the evidence of the witnesses for

the third respondent than those who testified on behalf of the applicant, a

The applicant's further complaint that the ﬁ%t respoj‘é‘dent abandoned the

Ay G, &
proceedings in favour of pouring hersﬁf a cup gf{"éa*:as likewise not borne out
{ 5

by the transcript of the evidence. Th@@rst resp@ndent was twice recorded as
btain a Mment In the first instance she
king a cup of coffee, to which the applicant’s

p -
wstﬁéa%fn the second instance, she asked if the

ha\nng stopped proceedlngs Q

,to enable her to make herself something to
do likewise. In such circumstances, where she
ns and sought the permission of the parties to act
on het, upled with the fact that her notes evince no portions of the

“missmg (as a result of her having absented herself from her

) ¥
I\%}Q,porhon of the transcription refers to an audible sigh or to noises of the like.

is incumbent upon transcribers to record all discernible audio recordings and
it would have been a matter of ease for the applicant to have requested the
transcription service to ensure that such utterances as had been made by the
first respondent were reflected in the transcript, if such utterances had been
recorded. This was not done and there is accordingly no objective evidence

before this court demonstrating that the first respondent acted as alleged. As
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the record itself also fails to reflect any actions taken by either the applicant or
his representative which demonstrated that either of them had been
disconcerted at such alleged behaviour on the part of the first respondent,
nothing before this court suggests that there is any merit to the applicant's
complaint.

[22] The same is true of the applicant’s assertions that the fist responde
eyes in disbelief in response to certain of his testimony. Whilst ;
nature would obviously not be evidenced by audio recordings ;
at the arbitration having interrogated the meaning of
assumed by the first respondent at any given time, l&mdee

remained passive throughout the proceedlngs there |s%h|ng b%ore this court
i ‘- ,gﬁw,

“f’@

ow@“%'ﬁth the first and
wever, that the first

%ﬂappr riate times. In this regard, he alleged that he had been
Gl

reqﬁ’?ed M% :‘h Wﬁ%‘r attentlon to him whilst she had been busy with her phone

%@LM] Sa*?éie for one instance in the course of the arbitration when the first respondent
Gl sked the parties that she be excused to enable her to take a call, which

permission was given to her to do, there is no evidence that the first respondent
behaved as alleged by the applicant. There is also no evidence in the record
that he himself had redirected her attention to him during the course of his
evidence, nor is there any recording of him having told her that he intended to

photograph her whilst she was using her cellphone, as was alleged by him in



[25]

[26]

ﬁ’u
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the present application. It was, in fact, the applicant’s own representative who
was taken to task by the first respondent for taking a phone call without the
leave of those present, whilst the matter was still being discussed at the end of
one of the sittings of the arbitration.

taken by him of her. As with the other complaints co

respondent’s conduct, had she acted as alleged her abs

The applicant’s final complaint con%\glng t

.,

‘gs related to the limitation he

the first respondent regarding the number
”‘“ﬁl It is correct that throughout the

to both the evidence given by them and the
It is evident, however, that her comments
were made %Ilght o ertain directives which had been issued by the second
on to the number of dates which were to be allocated to

e time allocated was not used effectively. This did not, however,

tin the applicant being limited in any way in the number of witnesses he

wag permitted to call. This was clearly articulated by the first respondent

r 4
% sgi?pursuant to a discussion between herself and the applicant’s representative

concerning the availability of time and the number of witnesses,

‘It doesn’t matter, you have got five witnesses and my point is we are limited in terms
of days. You decide how you want to run your matter, knowing what | have placed on

record. The reason | placed it on record is because | don't want parties to come back



[27]

[28]

[29]

[31]
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to the bargaining council and say “well the commissioner never said a problem, that
we called whoever we wanted to call.” In this way it is placed on record.’

In all events, in circumstances in which the applicant had intended to introduce
the evidence of four witnesses in addition to his own evidence, and only two of

those witnesses uItimater elected to testify, no injunction issued by the first

testify on his behalf.

%& %

Insofar as the reasonableness of the first respondent’s decrst‘%gv
«i’f&

the applicant’'s complaints related to her treatment o% evide

It is apposite to dispose of the ground of rewﬁ%@g@m
relation to the first respondent's alleged fal re to have had regard to the

arbitration itself.

The applicant alleged t@tt

O,

documentary ew%nce @%ﬁ?@ transcripts and statements made which

indicated tha res;gndent's members who reported to him had

T

e applicant’s disciplinary enquiry, the recordings of which

d and introduced by the applicant as a bundle in the arbitration.

"... the first respondent was required to determine the fairness of the employer’s
decision to dismiss the applicant and in so doing, consider the evidence led at the

disciplinary hearing.’

The authority for this proposition was said to have been Palluci Home Depot
(Pty) Ltd v Herskowitz and Others (CA31/13) [2014] ZALAC 81. Such reliance




[32]

[33]

[34]

11

was misplaced, as this case serves only to reiterate the principle that an
employer is not permitted to depart from or to embellish upon the reason for the
dismissal of an employee at a subsequent arbitration.

The first respondent’s statement of the principle involved, made in response to

an objection raised to reference to the transcript of the disciplinary enquiry by

the third respondent’s representative, was correct,

untruthful, he can refer to it.’

Not only was the first respondent not, witho

evidence led by the applicant’s witnesses %;o test

r k-
e r@s

een placed in evidence before her, in the

witnesses who testified at the arbitration.

The aforemgntlonﬁ 1 of review relates to the applicant's further ground

of review, Xlng his %sertlon that the fact that his witnesses who had been
; O

hﬁm&;ﬁave been taken into account by the first respondent and

threatened with disciplinary action by Lieutenant-Colonel Naicker if they
testified. His evidence in regard to this issue was premised on hearsay as he
himself had no personal knowledge of the alleged threats, and relied on certain
statements which had allegedly been made to him by certain of the witnesses

themselves. When these allegations were tested under cross-examination, it



[36]

[37]

12

appeared that the third respondent had formed a view after the conclusion of
the applicant’s disciplinary enquiry that the witnesses themselves had lied to
protect the applicant in the course of that enquiry, and that they had been

advised that an investigation would ensue. The last occasion on which this had

been discussed had been in 2019 and nothing had come of it.

|

established that his dismissal had been subst tlvely fair. Assuming for the

h a finding, this would not in and

the truth of that evidence. The appllcant

he applicant alleged that the first respondent failed to take concessions made

by the third respondent’s witnesses into account, and also took speculative
evidence into account, without specifying the alleged concessions relied upon
by him, nor the evidence on which the first respondent was alleged to have
placed reliance which could be regarded as speculative. This is presumably

because consideration of the transcription of the oral evidence reveals no
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concessions made by any of the third respondent’s witnesses which could have
been said to have advanced the applicant's case, and nor can any of the first
respondent’s findings be found to have been premised on evidence which was
anything other than objective. These issues were not persisted with in
argument.

[40] The applicant’s further assertion that the first respondent misconstr .|

e\nden R
r %gg:g.:g_ .

se

ant”"‘ e

to refute this assertion:

- That the third respondent’s persecution of hlgg ggg;omﬁ@nced ome tlme prior

olvemeht 4

to the overtime charges as a result of his inf nzr%w*ssue pertaining

to counterfeit bank notes;

- That he had witnessed Captain 'j”koena havmgﬁaassaulted an inebriated

;{ Z‘z

man in the presence of that man’s @alld %;

- That members of the thlrd rﬁ_

-e;‘

That the two S@%ermté S question had expressly told him that he and

L

his membe ofﬁ% eave the roadblocks;
% ;
- That ngyma[o hag é‘??p"ressly advised him to utilise old duty lists to sngn

Al .aspects of his evidence relating to copies of the pocket books,
@?‘* :

1

gﬂ){

%
k%@f@/ which had been included in his documentary evidence.

_‘Upurportedly of certain of the members who had previously reported to him,

[41] The applicant has suggested that the first respondent failed to apply her mind
to a litany of evidence placed before her, including that she failed to consider:
- That he had been listed amongst the staff on the third respondent’s
Operational Plan;
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- That he was qualified to be placed on the third respondent’s voluntary list of
staff by virtue of being a Captain;

- That his job description specifies that he only reports to the Senior
Superintendent, and accordingly other Captains who were present at
roadblocks were only working with him as part of a team;

- That he had been disciplined for all three days on which he had

overtime with no differentiation having been applied to the days 3
there had been uncontested evidence by numerous witness gggg conce ni
his presence; g;&
- That there was no established policy which specifieda ﬁ

and ; s
- All the evidence presented by him WhICh sé@ported I@s version that he had

g a;fﬁ wxxw?* ‘‘‘‘‘‘

hich mc‘mm ‘pocket books and the

statements of his witnesses.

L Y

&3}3‘“%%;5 ﬁ»

SR,
,,fzr;? &
[42] The aforementioned a!legg%lons were either unsubstantiated by the record of

the evidence before th@ flféﬁ&;espond%nt or irrelevant to the determination

which she was rqulred to ﬁ%@kﬁ%

[43] mination by the first respondent was whether the

ducted himself by claiming overtime in circumstances in

- i 4
jed not to have worked the periods of time in question, being

00 gg 02h00 on the evenings which commenced 14, 21 and 22

% 44] 'I:ﬁe first respondent appreciated that the third respondent bore the onus of
%, *establtshlng the substantive fairness of the applicant’s dismissal. To that end,
the third respondent was obliged, in the first instance, to establish that the
applicant had breached the rule which prohibited the claiming of unauthorised
overtime, there having been no dispute between the parties that such a rule

was in place in the third respondent’s workplace and, being a rule prohibiting



[49]

[46]

[47]
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the dishonest appropriation of public funds, was one which was inherently
reasonable.

The first three of the third respondent’s witnesses, Superintendent Neville
Govender, Captain Rafael Mokoena and Captain Zwelebandu Thabethe all
testified that the applicant had not worked at the roadblocks in question

It was either common cause or not in dispute that Drivin

mean that the member will work, it happ%nl
u@’i@

_,hat suc& member may not be
) for one mm ‘or another. Members

able to work the roadblock in questi
whose names are not included in the @@eratlonﬁ:’ian may nonetheless work if

their names are on the volunt glist, and ér=sequently authorised to work,

which authorisation will ta@’plac ”‘f’_s,hortly prior to the roadblock in question.
ffﬂg“&gy&m

That the appllcan;_-h _y*&ave appeared as having been scheduled to

work on any wtt;ée"'“ﬁggd respondent’s Operation Plans was irrelevant to the
issue of wl-éiher h%d"%ually worked on the roadblocks in question as that
o%@re tﬂg@ a document prepared for the purposes of provisional

ﬁs»%uch it did not serve to establish that the members listed

0 common cause that a parade takes place at the third respondent'’s

I-jead Quarters at 18h00 prior to the commencement of the roadblock, at which

ze%.

X %@Wwparade the members who are present for duty are signed on. Captains,

[49]

including the applicant, sign themselves on to duty.

It was the third respondent’s case that a single Captain is appointed as the duty
officer, whose responsibility it is to parade the members who had reported for

duty at its Head Quarters and to sign them onto duty, done by affixing his or her
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[51]
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signature to the pre-printed duty schedule. In respect of the roadblocks which
had been scheduled to take place on 14, 21 and 22 September 2018 Captain
Mthembu had been appointed as the duty officer responsible for recording
attendance, which she had done.

It was the applicant’s version that each Captain was responsible for paéggding

The first respondent cannot be f,i?iii

respondent’s version. It was, in all %@ﬁ pects zﬁhe most probable, and was

Rggs’if

attested to by three wstnesié%gﬁ%gose créﬁ%’ﬁﬁy could not have been faulted.

i

By all accounts, only one. %ﬂ‘ty s dule is to be pnnted for each Operation, as
%gu

disorder and

the appllca@t 1f the s@nd‘érc?"procedure was that each Captain was responsible
is ap, her ow;g members on, why Captain Mthembu herself assumed

Ffiiﬁ i

srgnmg the apphcants members on to duty. The pre-printed

thamselves that the members listed and signed as having been present by the
@3‘

“’i‘%&%&ﬁaptam appointed as the duty officer were in fact in attendance and working at

the roadblock in question. Neither of the duty schedules on which the applicant
placed reliance bore the signature of either of the Superintendents,
Superintendent Govender or Captain Mokoena (who was at the time an Acting
Superintendent). The first respondent’s acceptance of the evidence of the third

respondent’s witnesses relating to the procedure which was required to have



[52]

[53]

17

been followed as well as the documentation relied upon by the third respondent

accordingly cannot be faulted as having been unreasonable.

The applicant did not dispute the evidence of the third respondent’s withesses,
Superintendent Govender and Captain Mokoena that he had not reported to

either of them for duty at the commencement of the overtime shifts for &lhlch

each was responsible, and nor did he dispute that he had been req life
so. Under cross examination the applicant conceded that he s ordn |
pp % ﬁ@ig

required to report for duty to a Superintendent.

s
o

As to his physical attendance at the respectlvg road c{ks*ii‘% save for

‘‘‘‘‘‘‘‘

Superintendent Govender having accepted that the appi%ant haﬁ been present

Gy A Ay

at the roadblock on 22 September 2018 for apﬁoxma&}y h*a’%%ﬁ hour, the third
respondents witnesses testified that n%éor% had hgs not reported to the

him why he h@f;;f

L

%&

Captain Mokoena denied having seen the applicant at the roadblock on 21

September 2018, on which occasion he had been the Superintendent in charge.
He disputed the applicant's version that he had greeted the applicant that
evening and denied that it was possible to be at a roadblock and not be

observed, particularly a member with the rank of Captain.
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Superintendent Govender testified that he recalled receiving two telephone
calls from the applicant on 22 September 2018. In the first, which occurred
during the course of the afternoon prior to the commencement of the roadblock,
the applicant had enquired as to whether the roadblock would proceed, given
that there was then a thunderstorm happening. He advised the applicant that

a decision would be made later that day. He received a further telephone call

from the applicant later that evening in which the applicant informedik
he was going to be late for duty. He subsequently saw the

apprommately 21h00 when the appilcant approached him wn@éhe&as at the’

x‘«:@m =

Captain Thabethe had been the Captaln in ‘et “all the roadblocks in
A i

,yz,,, ’2%‘*?

question. His evidence in relation to &ac dblocks was the same: if

the applicant had been at the roadblodgu;é’ have been allocated specific

duties to perform, which he w. mot He hadm recollectlon of having seen the

applicant at any of the ro ‘("Iockgﬁgnd nor did he recall having liaised with him
during the course therec =

a%‘slicant, recalled what the applicant had been wearing, and recalled the

liscussion between them on that occasion.

Insofar as the evening of 21 September 2018 was concerned, it was the
applicant’s evidence that he spent his time at the roadblock checking on his
members, walking around and monitoring statements taken in the ‘booze bus’.

He specifically recalled having seen Captain Mokoena who had greeted him.
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During the evening of 22 September 2018 the applicant recalled again having
asked Superintendent Govender for permission to sit in a vehicle to avoid
inclement weather which permission was, again, given. Later he requested

Superintendent Govender's permission to take a member to the bus stop, which
permission was given.

To the extent that the first respondent may have been required to det

disputed versions concerning whether the applicant had been in
the roadblocks (in circumstances in which the official docume:
demonstrated that he had not worked, and it had been c%m gﬁus%”%’t he
had not reported to either of the superintendents in ch e ’i@ereof) the

b, ¥

applicant is correct that the first respondent w ued to determine the

SA 11 (SCA). The applicant’s allegatign thét she Failed t

)|

however, not correct. That she did so% readily @pparent from her award.

i %ﬁu - ; ' _
-8V asrvﬁé@gg eltisive. He failed to prow‘de a suitable and plausible explanation and

iﬁ“:‘?éxpressly making a credibility finding against Mr Buckley, the first

It is incredible that, for no particular reason, he recalled the exact date of the

roadblock, being 14 September 2018, which was about a year and a half ago. For no
ostensible reason he also remembered the precise clothing which was described
exactly the same way by the Applicant. In addition, his testimony only accounted for
a few minutes of the day, if that was indeed the correct date. In assessing his evidence



[64]

[65]

[66]

%2\

@%r‘ -

,ﬁ objectlve evidence which established his whereabouts.

20

with a holistic view, | am not convinced that he was able to recall the exact date,
especially when it had no significance to him. | am not comfortable saying he was
dishonest but it appeared the [sic] he was fed the date and information.’

The principles, in review proceedings, applicable to the credibility of witnesses
were explained by this court in Moodley v lllovo Gledhow and Others (2004) 25
ILJ 1462 (LC), g

‘Sitting as | do as a review judge, | fail to understand, in this case,
to set aside an award given by an arbitrator who sat at the he’ '

witnesses, their demeanour, and the manner in which they cam%

interfered with.

The applicant's case was @@U% unassasted by the lack of any supporting
evidence which could Loﬁ&ctl g demonstrated his presence at the

Cad

Sf%ggpon which he relied in his evidence in chief

u»&.“

roadblocks. The pocke |

had not only neverﬂ": ;en put taany 'of the third respondent’s witnesses but were

© CTrack record of the vehicles used by him to travel to and from the

He did not do so,
having confined his evidence of CTrack records in respect of the vehicles which
had been utilised by both Superintendent Govender and Captain Mokoena on

the dates in question in an attempt to discredit them.
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[68] His approach in regard to the CTrack records of Superintendent Govender and
Captain Mokoena demonstrated his approach to his defence as a whole.
Having cross examined the applicant concerning his inability to have
particularised any of the actual functions he had performed at any of the

roadblocks in question, and the various other improbabilities inherent in the

version he had presented, the third respondent’s represented summarie% the

[69] In consideration of the evidence presented %the arb@atlon the applicant’s

uf

allegations in these proceedings that @égﬂ'ﬁrd dent had failed to prove

the allegations against him by havmgj failed t%adduce any evidence which
established that he had not been at the m%%@fﬁks cannot be sustained. The
applicant’s further complalaﬁtﬁaf%ts ‘reasonable explanation in respect of his
attendance at the roadblocks’ ﬁa@@%@aﬂ ignored by the first respondent also

N

cannot be susta:ned his* pg‘%tlon was not ignored, it was rationally and

reasonably rejected by the fn%i respondent as having been untrue.

[70] In conSIderﬁlon of the totality of the evidence before the first respondent this
neﬁmﬁg@gﬁat she failed to apply her mind to the evidence before her,
‘N»ﬁt; N

,%é*r §§nclu510n that the applicant had been gunlty of the misconduct for

gw

fff;gs'
A r‘

[71] A@% regards the appropriateness of the sanction of dismissal, it was the
‘ ,mg?ppllcants case that the trust relationship had not broken down. In

”ﬁ substantiation of this assertion he alleged that pursuant to having been alleged
to have committed misconduct, he had been given disciplinary matters to attend
to, had been permitted to carry a fire arm, and had been allocated a police
vehicle to use. This may well be correct, but none of those issues addressed
the basis upon which the third respondent asserted that the trust relationship

had broken down. It was the third respondent’s case that a member appointed
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to the positon of Captain was of necessity required to be trusted to conduct him
or herself in an exemplary fashion in the performance of his duties, and that
any act of dishonesty destroyed that trust. This was concisely stated by Captain
Mokoena in the following terms,

‘I personally recommended discipline, I'm glad the employer did and | think he got the

correct sanction because the person of captain is getting so much of a saia%ojne of
o \i\)}

the duties of a captain is to make sure the members are signed, he canno‘fwbe M@ne

claiming the hours he never worked.’

[72]

thé&g@s:fblhty that progressive
d|s<:|pllne may serve to enable the em%loyee to'c

éiw

e mlsconduct constituted three fraudulent

orrect his or her conduct.

[73] In the present instance,

icant showed no remorse. As a member

mISrepresentatlons for,,;grh%

with both honestyﬁa@g lntegr@/ Absent any contrition for the commission of
\fs{g

id that progressive discipline could have assisted

this offens% canﬁ%

s"%a? As this court is in as good a positon as the first respondent to

s

kgs;y

é&ermlne this issue, it will be decided.

%n
[75%%& The applicant’s concerns relating to the procedure adopted by the third

respondent in the course of his disciplinary enquiry were not elaborated in any
detail in the minutes of the pre-arbitration meeting which had been convened
between the parties. His testimony, however, revealed two issues upon which
he relied in this regard. The first pertained to the failure on the part of the
chairperson of the disciplinary enquiry to have adjourned the enquiry in
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circumstances in which his representative had not been available due to iliness,
whilst the second dealt with the delay on the part of the third respondent in
finalising the appeal which he had noted against the decision taken to dismiss

him.

[76] Pursuant to the commencement of the disciplinary enquiry, the applicant’s
representative transmitted an email to the chairperson of the enqui /

respondent’s representative and the applicant himself in which he&gnvey
)@mﬂ%wﬁ

sc@duled é’

53’8?&

rec*bféed in

unavailability for certain dates on which the hearing had b

[77]
tter;:::‘g”r;ce at the hearing, or to find an alternative
iﬁr;g Tresumed at 11h00 the applicant had not
been able to ralse his re %e\sematlve telephonically and, not then having
secured alterr gﬁé@&[esen@tlon was then unrepresented. The chairperson
directed t% the ﬁ:gﬁ;eann&é would proceed, and the third respondent’s
(78]

’i%

ced on record that he was unable to do anythmg without his representative,

agtﬂ asked to be excused from the hearing until his representative was

available. He was informed that the hearing would proceed in his absence and,
to that end, the third respondent’s representative led the evidence of two further
witnesses in the applicant's absence, Ms Sagree Moongilan, and

Superintendent Govender.



[79]

[80]

[81]

[82]
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The applicant returned to the hearing later that afternoon, together with his
union representative, in time for the commencement of the third respondent’s

fourth witness, Mr Bongumusa Gwala.

On 12 March 2019 the chairperson of the hearing made the recordings of the
evidence of the three witnesses who had testified in the absence @ the

applicant’s representative (two of whom having testified in the abse; f the

applicant himself) available to the applicant’s representative to %ggrd h|
opportunity to listen to the evidence which each had gﬁhg‘n ﬁach wa?%’

subsequently recalled to enable the applicant's represen

examine them, which he did.

account of his representative having bﬂq'
i

representatlve had pre\nousl been ill,| pwever he reason for his absence as
y

commitments’.

In all events, i

recordings gf the e\n&enc*ﬁ“’fé“\"’lc)fw the three witnesses in questlon and he indicated

i
¢ b ‘E:
Q&m %nstances had any procedural deficiency occurred on 11 March

%"“(7/

‘2@‘19 by the refusal of the chairperson to have postponed the enquiry, such

d&;crency would subsequently have been cured by the events which followed

% v *fhereafter as described above.
“‘vk%

[84]

As to the second of the applicant's complaints regarding the delay in the
finalisation of his appeal, he led no evidence concerning how, precisely, such
delay could itself have equated to a procedural irregularity in the conduct of his

disciplinary enquiry, nor that it had resulted in any prejudice to him at all.
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[85] In consideration of the evidence led at the arbitration concerning the applicant’s
claim that his dismissal had been procedurally unfair, his claim is found not to

have had merit.

[86] For the reasons aforesaid, there is no basis upon which this court could

interfere with paragraph 67 of the award in which the first respondent concluded

that the dismissal of the applicant had been fair. It is accordingly the i ‘;‘ing of
this court that the first respondent’s award does not fall to be inte{jgféd withyon

review.

[87] The applicant’s application will be dismissed.

Costs

[88] Although the third respondent asked f8r an order'6figésts upon the dismissal
of the applicant's application, this wé1_§;_not pé}'ﬁsisted in argument. In the

circumstances, each party wﬂlbe ;‘requiréa*‘ta;pé:i/ their own costs.

Order

(A The applicantsqt m " Mervm be and is hereby substituted with the name

erever same appears on the pleadings and notices

‘Loganathaﬁ‘ ‘Kisten

hereing,

3. There is no order as to costs.

Kelsey Allen-Yaman
Acting Judge of the Labour Court of South Africa
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Appearances:
Applicant: Ms J G Bhikha, briefed by T Moodley and Associates Inc

First Respondent: Mr T Kadungure, briefed by Luthuli Sithole Attorneys




