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Introduction

[1]

[2]

(3]

[4]

The trade union, Motor Transport Workers Union (“MTWU” or union) instituted
an unfair dismissal claim on behalf of its two members, Messrs Justice Sif

Mbuyeleni and Mthobisi Wonderboy Gumede who were dismisgg

applicant. However, for the sake of convenience, in this jud
Mr Mbuyeleni as the first applicant, Mr Gumede as the s& 3onc

géﬁ&ﬁﬂ %‘%% o

The trial was held on 08 to 11 October 2019: _9 and

four witnesses, namely, Messrs
:_@;j&»:@eglonal General Manager)' eicharg

dence first before submitting their written closing arguments. The
jeframes for submission of closing arguments were arranged and agreed
on. However, after the evidence was duly transcribed, the respondent did not

N - ‘f‘?:flle its closing arguments as agreed. As a result, on 20 January 2021 this Court

issued a directive to the effect that the respondent had to file its closing
arguments by no later than 19 February 2021 and the applicants by no later
than 08 March 2021. Despite this directive, the respondent did not file its closing
arguments until 26 May 2021 when the applicants decided to file their closing
arguments without the respondent’s closing arguments. Even after the



applicants had duly filed their closing arguments, the respondent’s closing
arguments were not filed, and no explanation was proffered.

[5] This Court received all outstanding documents and the file on 08 February 2022
and reserved judgment. This judgment was prepared and finalized without the
benefit of the respondent’s closing arguments. | apologize to the part

undue delay in finalizing this judgment.

Summary of the parties’ cases

[6] The applicants contend that their dismissal due to opgratnona& reqwrements

not engage the applicants in a meamngﬁl Jomt conse NS -seeking process with
a view to avoid their retrenchment or f‘mg;l alternaﬁve positions, as prescribed in
section 189(2) of the Labour,Relation W(LRA . The consultation was

abruptly terminated when ndent did not attend the final consultation

meeting scheduled for@7 ¥3. The applicants further contend that

they should have been o ¥ailable alternative positions or bumped into

the positions of other em __;_:‘yees who had less service than them. The

applicants g

[7]
sm@sal of the applicants was fair in all material respects. In the main,
ﬁent contends that the retrenchment of the applicants was justified
‘redundancy of their positions due to the restructuring of the Durban

ranch necessitated by continuous decline of income/revenue after the

. feépondent lost the ABSA service contract in 2010. The respondent further
contends that during consultation the applicants were offered alternative
positions available outside of Durban, but they refused to accept them.
Regarding bumping, the respondent contends that the employees who were

candidates for bumping refused to be bumped out on the basis that the

2 Act 66 of 1995, as amended.
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applicants were more likely to find another employment based on their
extensive experience and skills.

Background and relevant facts

[8]

[9]

[10]

Given the prevalence of cash-in-transit heists in this coun;tgy

that the business of the respondent is very rlsky and hazardm

Portshepstone and Newcastle.

The first and second applic *‘%mp!oyed by Fidelity Security

Services in 2000 and 20

respondent®. Both applica

driver and bank rr_tg,rshal)\%
@

tlvely Later, Fidelity was taken over by the

junior positions (such as crewman;
ygressed through the ranks. As at the date of
dismissal the f
Controller*
Tactical Su
branch

econd applicant was occupying the position of Senior
r (STSO). Both applicants were based at the Durban

Y n;ig);rffbause thatin 2010 the respondent lost its national service contract
ABSA bank, which was one of its major clients and source of income. This

lted in the loss of revenue and subsequent retrenchment of about twenty-

%, «four employees during 2010. Despite the 2010 retrenchment, the respondent

continued to lose revenue and profits. Mr Clark testified that the revenue
generated by the Durban branch shrunk from R14.7 million to R8.86 in 2011
and shrunk further to R4.86 million in 2012. In order to curb main expenses

3 It is possible that, other than Fidelity, other entities may have taken over before the respondent. For the
purpose of this judgment, nothing turns on the respondent’s predecessors because it appears that the previous
take overs up to the respondent were in accordance with section 197 of the LRA.

* This is recorded in the pre-trial minute as common cause (A68 para 3 and A74 para 3.2), but the first applicant
testified that the last position he held was a Radio Controller position (Transcript p 285 lines 4 to 13).



[11]

30 November 2012

[12]

[13]¢wThe le
numbeﬁo dismissals based upon operational requirements”, and should the

(labour and vehicles) and to realign the drastic reduction of workload, the
Durban branch had to be restructured by combining certain functions thereby
rendering other positions redundant®. The restructuring of the Durban branch
in 2012 resulted in the ultimate retrenchment of the applicants.

It is convenient to set out the important relevant facts by having regard'to the
chronological events that unfolded from about 30 November 2

February 2013, as set out in the pre-trial minute, doc

evidence led at trial. The entire oral evidence is recorded“:\f%ﬁh nscrip. To

the extent necessary, brief reference will be made to.the evidence’of certain
witnesses.

Mr Clark testified that on 30 November'%‘g@z h b&sued the section 189(3) letters
to the applicants and ot jected e pbyees, informing them of the

respondent’s intention td a retrenchment process®. The first

applicant was at workﬂr on ovember 2012, and he was called to the

boardroom to receive the Ieﬁg{ he second applicant was due to start his shift
at 1pm on 3@"NG }f& He received a telephone call to report at work

at 10am. edmat work he was summoned to the boardroom where
he

ormed the applicants that the respondent was “contemplating a

fé§pondent proceed on that basis, it would “enter into a process of consultation

h the affected employees with the aim of jointly seeking consensus on the
matters that will arise from such consultations”. Under the sub-heading “The

reason for the possible dismissals”, the letter stated the following:

3 The evidence of Mr Clark regarding the continuous loss of profits and revenue by the Durban branch and the
need for restructuring to reduce expenses was not contested by the applicants.
¢ See first applicant’s letter on A9 to A10 and the second applicant’s letter on A11 to A12.



‘It has become evident that the current operational structure in the Durban
Branch is inefficient in its current form and the company has made a decision
to review the operational structure of the Durban Branch. As a result of
this, we envisage that we may be required to dismiss a number of emgioyees
based on operational requirements. No final decisions have yet beenmade on

whether the dismissals are necessary, nor will they be made

consultative process has been undertaken with theg
(Emphasis added) :

[14] The letter also recorded that “approximately nine emphyees éf%;ployed in the
branch may be affected” in the Administr__%_;f:bnlop fgtui‘gﬁé??‘job categories.

Regarding the proposed method of selecting employees to be dismissed, the

letter stated that “the company will egd on criteria that are fair and
objective”. It was intended that the ¢

31 December 2012.

rocess would be finalized by

[15] Mr Clark testified that tF eatﬂan 189(%3 letters were issued to a total of seven

employees includi caﬁts The other employees who received the

[16]

é\}ed of their duties from that day onwards. They were told
e and come back on 07 December 2012 for a consultation
‘meetin U was also invited to the consultation meeting scheduled for 07
E)jéb'embér 20128, The applicants testified that their access codes were
'ddenly deactivated, and they were escorted out of the building. The first
pplicant testified that as he was leaving, he saw Mr B. Dunn seated on the
same seat he had been seating on before going to the boardroom and he (Mr

Dunn) was performing his duties®.

7 Letters informing the affected employees of the consultation meeting on 07 December 2012 were also issued
to them on the 30™ of November 2012 — see B4 to B8. These letters also inform the affected employees of their
right to be represented by a trade union representative and that the respondent would give the union a notice of
the consultation meeting. '

8 The (unsigned) letter inviting the union is at A13. Mr Mothibedi testified that the union did not receive the
invitation. He attended the consultation meetings because he was requested by the applicants and mandated by
the union to represent them.

9 It was also alleged that Mr Llewellyn Crowie replaced the second applicant.



[17] Regarding the events of the 30t of November 2012 the evidence revealed that:

17.1 As at that date the restructuring of the Durban branch had effeetively

taken place. This is probably why the services of the applicant
longer required from 30 November 2012 and their dutia&\had
allocated to the remaining employees. '
17.2  Letters were issued to the seven affected erip : bé%%tely, and
MTWU had not been invited to the hanam oV

4

letters'®. It is

common cause that, other than the handin over of letters, no

consultation took place on this d

17.3 On the same day the respon

d junior positions of Bank

aloo; and U. Poran''. These

'fhe respondent’s case is that Bank Marshal

these three employees because of their longer

| ese pos_ '0ns12 It is clear that even before starting the consultation

the respondent had already applied the Last In First Out (LIFO)
criterion?3.

07 December 2012

It is common cause that the meeting that took place on 07 December 2012 was

the first consultation meeting regarding retrenchment. At this meeting the

' Under cross examination, Mr Clark conceded that it was an oversight not to invite the union to the handing
over of the letters (Transcript p 90 lines 10 to 15). It is also clear that prior to the 30™ of November 2012 the
respondent had not yet informed the union of the imminent retrenchment.

1 See B1 to B4

12 The applicants did not challenge this allegation. Mr Clark testified that these employees had more than 30
years’ service. Mr Govender estimated their service to be around 27 to 28 years.

'3 Mr Manthey testified that applicants had shortest service than other Radio Controllers and Tactical Support
Officers (TSOs). That is why the other Radio Controllers and TSOs were not included in the group of affected
employees that received letters on 30 November 2012 — Transcript p123 line 24 to p124 line 7 and p141 line 2
to p142 line 6.



applicants were present, and they were represented by Mr Mothibedi, assisted
by Ms Z. Zama from MTWU. The respondent was represented by its external
consultant, Mr Manthey. Also present were the local shopstewards, Mr Archery
and Mr Shandu.

[19] A lot is in dispute about what took place at the consultation meei

December 2012. This court will rely heavily on the minutes of the meeti

of both parties.

[20] According to the minutes Mr Manthey explaié

[21]

eflection of the meeting, do not record any disruptive behaviour by

 applicants, this Court does not accept the respondent’s version in this

re jard. In any event, nothing much turns on this as there was another

| ::éonsultation meeting on 12 December 2012, and there is no suggestion that

this meeting was also infested with disruptive behaviour.

14 These minutes appear at A14 to A15
IS Ibid p 14



[22] What is not in dispute is that at this meeting the applicants were informed that
their positions had become redundant, and they were asked to make
representations. The applicants raised at least three critical issues which were

p The

cently

going to be considered by the respondent and be responded to in writi

first issue was about the vacant positions outside Durban that had beg

advertised by the respondent. Mr Mothibedi wanted to kncm;why

positions could not be offered to the applicants. The seconé ':'s‘sue as_ abou
bumping. Mr Mothibedi proposed that the applicants be bl
positions of the employees recently employed by t

issue was about the two employees who had'

third issue was not put to the respondent S W|tnesses"when they testified, but it
was canvassed extensively by the appllcants and Mr Mothibedi when they

testified. The respondent’s

decision was taken not to yo vacant positions because the business

was not doing well™®.

12 December 201
[23] Thergaren recording the consultation meeting of 12 December 2012,
but. :t |s common cause that it took place. Mr Mncedwa, who in the meantime
d ac@epted the retrenchment, and the three employees who accepted Bank

yositions, were not present at this meeting'®. The applicants and the
pondent had same representation as in the consultation meeting of 07
mber 201220

16 These employees (mainly drivers and crewmen) were commonly referred to as ‘road staff’.

17 Messrs Deon Steyn (a.k.a ‘Judge Steyn®) and S.A. Mdingi.

13 A68 para 6

1 There is an indication that by this time Mr Britz had also accepted the retrenchment and he was also not
present at this meeting.

20 |t is not clear whether the local shopstewards (Archery and Shandu) were present at this meeting.



[24]

[25]

[26]

10

Mr Manthey testified that at this meeting the respondent tabled a list of available
positions, including TSO positions in Ladysmith and Richardsbay, but the
applicants rejected these positions outright and indicated that they were not
interested in positions outside of Durban?'. This version was left unchallenged

during cross examination. Mr Govender also confirmed that applican ‘were

offered these alternative positions, but they were not willing to acc

position outside Durban. Again, this evidence was left unchallg

Regarding bumping, Mr Manthey testified that aﬂer th megting of 07
December 2012 he met with the local shopstewards. Messrs Shandu and

ej@c.tgd the bumping
nother employment

Archery, and they reported that the road

proposal on the basis that they were unlike
whereas the applicants had better cha&ces of F ployment because of
their experience and skills. The shopstewards ggreed with the road staff on
bumping. He further testified that at the .%meeting of 12 December 2012 the

applicants were informe position taken by the road staff and

shopstewards regarding | gording to Mr Manthey, the respondent

had reached consene‘.us':\i‘;n?iiit:_hE th@wlocal shopstewards and the road staff on the

 Jand it was up to the union to convince them to agree to

bumping?. at,‘-%!;??ﬁﬂanthey accepted that bumping remained the only

outstanding discussed further with the applicants. It was agreed that

eeting would take place on 07 January 2013.

en answenng questions put to him by the court Mr Manthey testified that
%oad staff and local shopstewards agreed to the bumping proposal the

pplicants would have been bumped into those positions of the road staff

‘employees who had been recently appointed?“. It is clear that, according to the

respondent, bumping did not take place because the local shopstewards and

road staff were against it.

21 Transcript p126 lines 5 to 19; p139 line 14 to p140 line 9 and p142 lines 9 to 11
2 Transcript p161 lines 23 to 25; p162 lines 13 to 15 and lines 20 to 22

2 Transcript p166 lines 7 to 9 and p167 lines 6 to 9

2 Transcript p183 lines 10 to 16
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[27] Mr Archery (local shopsteward) also testified on behalf of the respondent about
the bumping issue. He confirmed that him and Mr Shandu met with
management after the consultation meeting of 07 December 2012, and they
informed management that they were against the idea of bumping the
applicants into road staff positions. During cross examination by MrSiZa and

questioning by the Court, Mr Archery testified that:

27.1 At the consultation meeting of 07 December 2012 M
were just observers, and the applicants were représé‘gatp the union
official, Mr Mothibedj?. |

27.2 After the meeting they (Archery and Sha yith management who

explained to them the concept q¥ Ump g hey understood what

bumping meant, they rejected?r_,n outnght{_ He also confirmed that their

stance on bumping was not comumﬁated to the union?, nor the

applicants®’.
27.3 Inearly January 20 ad a general meeting with the road staff and
em. that the. nion wanted to bump the applicants into their
rprsﬁingly, the road staff also objected to bumping. Mr

ack to management to report about the road staff's
ping?e.

07 y 2013.6 06 March 2013

. common cause that the next consultation meeting was scheduled to take
ce on 07 January 2013 to discuss the outstanding issue of bumping. It is
also common cause that this meeting did not take place. The respondent's
witnesses were not very clear about the reason why this meeting did not take

25 Transcript p277 lines 3 to 13

26 Ibid p272 lines 16 to 20

7 Ibid p275 lines 8 to 18

28 Ibid p277 line 19 to p278 line 6



[29]

[30]

[31]

12

place. It is the applicants and Mr Mothibedi who led clear evidence in this regard
which was not undermined by cross examination.

The applicants and Mr Mothibedi testified that they attended at the premises of
the respondent in the morning of 07 January 2013. After waiting for a:while
outside the premises Mr Clint Dipenaar came to inform them that thgsﬁfﬁgeting

would not take place because Mr Govender was urgently attendingto a robiﬁi_e;{y

or cash-in-transit heist that had taken place in Portshepst;
advised the applicants and Mr Mothibedi that another:mesti
scheduled. They then left. They waited to be informed of tl"i‘éeen_g ate of the

meeting, but nothing happened until 25 Febru

The applicants testified that on 25 Februa were not paid their
salaries. They went to the responden§§§§ premis quire as to the reason
for non-payment of their salaries. Mr"‘fpenaa;f}fééinformed them that they had

been dismissed with effect from;15 Febrﬁé‘ﬁi’iém& and the dismissal letters

still waiting for t

received the dism

H:;%(_J‘l 3 th:é?applicants attended at the respondent’s premises again.

the

: prdofzma he had been retrenched.

iscussion and analysis

[32] The most remarkable feature of this trial has been the applicants’
representative’s failure to put the applicants’ contrary versions to the
respondent’s witnesses during cross examination and failure to challenge
certain material aspects of the respondent’s case. Like a mantra, this was

¥ Al6to Al7

0823



[33]
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highlighted ad nauseum by Mr Crafford when he cross examined the applicants
and Mr Mothibedi. Also, to a certain extent, the applicants (and Mr Mothibedi)
even deviated from their pleaded averments. The first applicant testified that
they explained their full story to the union official, but they did not have adequate
time to do so to the instructing attorney?®'.

Unfortunately for the applicants, this Court is left with no optio b

those aspects of the respondent's case which have not gééfx:mgperly

certain obligations. As g._;ggneral rule ‘essential, when it is intended to

suggest that a witness is no %peaking the truth on a particular point, to direct

the witness's atter

the fact by questions put in cross-examination
N |s intended to be made and to afford the witness

Witness andof defending his or her character. If a point in dispute is left

hat the unchallenged witness's testimony is accepted as correct. This

M".ifruie was enunciated by the House of Lords in Browne v Dunn and has been
adopted and consistently followed by our courts.” (Footnotes omitted and

underlining added)*®

31 Transcript p334 lines 5 to 20

322000 (1) SA 1 (CC) at para 61

3 See also Absa Brokers (Pty) Ltd v Moshoana NO & Others (2005) 26 ILJ 1652 (LAC) at paras 39 to 41 and
Trio Glass t/a the Glass Group v Molapo NO & Others (2013) 34 ILJ 2662 (LC) at para 41
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Was the retrenchment substantively fair?

[34] Mr Clark testified at length about the operational requirements or commercial
rationale which necessitated the retrenchment of the applicants. Mr Clark’s

testimony in this regard was, to a certain extent, corroborated by Mr Govender.

contract in 2010. Mr Clark testified that the revenue generatod by the Durba
branch dropped from R14.7 million to R8.86 in 2011 a dranped further to

[35] ifi i iteri plied was LIFO, operational
has established that the

The evidence also established that the applicants were offered alternative
ployment in the form of TSO positions in Ladysmith and Richardsbay, but

the applicants rejected same.

[37] Having regard to the totality of evidence, this Court is satisfied that the

retrenchment of the applicants was substantively fair.

3 This is so because the applicants did not contest the respondent's version to this effect.
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Was the dismissal procedurally fair?

[38]

[39]

[40]

In considering whether the dismissal of the applicants was procedurally fair, the
main bone of contention is whether the consultation process was adequate and

taken to its logical conclusion. As prescribed by section 189(2) of the L

entails examining whether the respondent engaged in a mea
consensus-seeking process and attempted to reach consensus*@n" inter ali

the selection criteria. In this regard the main controverstal lssue 1s the

applicants’ proposal to be bumped into the road staff "ons Was there

adequate consultation on the issue of bumping?

Before dealing with the consultation on thezlssue 'chg,_ibuming, it is worth

mentioning that the consultation processm hich on_both parties’ versions,

started on 07 December 2012, may have comme ced a little too late. | make

offering Bank Marshal posmona to the other three employees to the exclusion
of the applicants was not a subject of consultation. This also taints the

consultatio co ducied by the respondent.

Bumpmg 1s o) ossible means to avoid retrenchment of employees with
long: serwce Bumplng entails the replacement of a shorter serving employee
Ionger servmg employee. It is an extension of the LIFO principle®. In this
s clear that, but for the anti-bumping stance adopted by the local
stewards and road staff, bumping would have taken place and the

retrenchment of the applicants would have been avoided. Therefore, adequate

' consultation on this issue was of paramount importance.

35 The section 189(3) letter dated 30 November 2012 states that the company has made a decision to review the
operational structure of the Durban branch - A9.
36 porter Motor Group v Karachi [2002] 4 BLLR 357 (LAC) at paras 6 and 16
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[41] There is no doubt that at the first consultation meeting of 07 December 2012
the applicants raised the issue of bumping by proposing to be bumped into road
staff positions, and the respondent undertook to revert on that issue. At the
second consultation meeting of 12 December 2012 the respondent reported

Portshepstone, and the respondent did not r

Dipenaar’s undertaking that the respondent

[42] The respondent’s witnesses could not'%é{ovide am acceptable reason as to why

the consultation meeting, whi as abortedaithe instance of the respondent,

was not rescheduled. To pfé

to dismiss the applicants with effect from 15
February 2013 without co ultation on the outstanding issue of
bumping was premature hey testified that whenever he met Mothibedi
pt" n talklng to him about the need for the union to resolve

g withthe local shopstewards. He could not provide exact

in other fora

the issue
details of wh here he met Mr Mothibedi. This is not good enough. The
issue of bu,m_p_l : raised by the applicants in a formal consultation meeting.

It co'ulq;'not b:ga] concluded through corridor talks between Mr Manthey and Mr

bedi iﬁg;’the absence of the applicants. In any event, Mr Mothibedi denied

[43] <Itis obvious that the consultation was unduly curtailed or abruptly ended by the
respondent. In Blinkwater Mills (Pty) Ltd v Kgalegi*’the Labour Appeal Court
had the following to say about consultation and the effect of not concluding
same:

7 (JA67/2015 [2016] ZALAC 51 (22 November 2016)
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“I30] Section 189(2) requires that the consultation process takes the form of
a “meaningful joint consensus-seeking process’ inter alia to avoid
dismissal or seek alternatives to it where these are available. To be
meaningful, the consultation must be genuine and may not be a sham
with the purpose of seeking alternatives to dismissal being to avoid
dismissal if reasonably possible. Counsel for the appellant correctly
accepted at the hearing of this appeal that the consultation ﬁ?‘pcess
had been concluded prematurely when th ondent’s

employment was terminated on 10 March 2011

[31] The finding of procedural unfairness ci'as_gqual'l'y..;go e faulted

given the evidence that the appe 'Iéd_i;-!tp__ggimply with the

provisions of section 189(2) o Akin not engaging in a

meaningful joint consensus-see when it bailed out of

the consultation processéi;?"(Empha_‘_ S

[44] In the circumstances, this ncludeé that the dismissal of the applicants

was procedurally unfair, e the respondent proceeded to dismiss

the applicants without ééi;clu

j the consultation on the important issue of

bumping which could have saved the applicants’ jobs.

Relief

[45] Haviag_ _gon‘ék-),;_id that the dismissal of the applicants was procedurally unfair,
: onlﬁ;@ppgdpriate remedy available to them is compensation, which must be

“quitable in all the circumstances but may not be more than the
ivalent of 12 months’' remuneration calculated at the applicants’ rate of
remuneration on the date dismissal®®. The vexed question is the quantification

of that compensation.

38 SQection 194 of the LRA.



[46]

[47]

Costs

[48]

[49]
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Determining an accurate amount of compensation is not an exact science. It
has been observed by the LAC that determining ‘just and equitable’
compensation is an unruly horse to ride®. An extremely delicate balance has
to be struck between appearing to be unduly punishing an employer and
attempting to adequately compensate an employee whose dismissal hqggbeen

found to be procedurally unfair.

In this case, having regard to all relevant factors including the
of procedural irregularity (which is not insignificant), | am
compensation equivalent to 9 months’ remuneratlon to eachf‘ app

and equitable. As at the date of dismissa

rst apphc;ants monthly
remuneration was R 9 830.11, and t ‘

With regard to costs, there ls n g that warrants a departure from the norm

of not mulctingarles party smth costs in labour matters. It is also an important

consideration that ‘:bcith partles achieved some measure of success. In the

ces |t |s ln accordance with the reqwrements of law and fairness

Asa result, | make the following order:

3 ARB Electrical Wholesalers (Pty) Ltd v Hibbert (2015) 36 ILJ 2989 (LAC) at para 24.
40 The applicants’ pay slips for January 2013 are attached to the applicants’ closing arguments.
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The dismissal of the applicants due to operational requirements was
substantively fair, but procedurally unfair.

The respondent is ordered to pay to each applicant compensation

equivalent to 9 months’ remuneration calculated at the ra

applicants’ remuneration on the date of dismissal. In resg
applicant (Mr J.S. Mbuyeleni) the compensation amok
and in respect of the second applicant (Mr VAR

compensation amount is R 87 687.90.

There is no order as to costs.

S.B. Mgaga AJ
Acting Judge of the Labour Court of South Africa
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For the applicants: Mr S.J. Msiza instructed by Mafa Attorneys

For the respondent: Mr C. Crafford of Crafford Attorneys




