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This is an application to review and set aside the award of the third respondent
under case number MEKN 3708 dated 10 September 2009 in which award, the
third respondent concluded that the dismissal of the applicant's members Jada
and Nxumalo was substantively fair but procedurally unfair. The third respondent
ordered the first respondent to pay Jada and Nxumalo compensation. The
applicant applies for this order to be substituted with a “declaration that the
dismissal of the individual applicants was both procedurally and substantively
unfair” and that they be retrospectively reinstated.

The application is opposed by the first respondent.

The applicant’'s members’ Zada and Nxumalo ontwhose “behalfythis application
was brought, (hereafter referred to as the employees), dismissal arose from an
incident which took place on 16 Jandary*20Q9 when the employees together with
a number of their colleagues embarked on a“work/stoppage. The employees
were charged with disruptivegaehaviouriand participation in an unprotected strike
and, after a disciplinary enquiry, were found guilty of the misconduct and
dismissed.

The first respondent, had, priorito the incident on 16 January 2009, on 15
September 2008, issued, theyemployees with a final written warning and one-
month Suspensiony, “without pay from 8 September 2008 to 3 October 2008 —
wakning validd forjeneyear”. This warning was issued as a result of had an
incidentiwhich“had taken place on 2 September 2008. The employee’s conduct
during thisfincident had led to them being charged with disruptive behaviour and
causing a)work stoppage. The employees were found guilty of this misconduct

and issued with a warning referred to above.

The warning and the suspension without pay was not challenged by the applicant
or the employees at the time and it appears that the first respondent gave effect

to the suspension.
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The applicant in support of its application raised in its founding affidavit the

following grounds of review:

a.

an “irregularity by the third respondent in finding that the dismissal was
substantively fair, plus minus 250 employees were on strike” and only the

employees were dismissed;

“the third respondent committed an irregularity byffailing to take into
account important evidence by the applicant’s witnésses that nothing was
done with the rest of the striking employeesgincludingthe shopystewards
who gave evidence in the arbitration hearing” and in partiGular evidence
regarding consistency in that the applicant,disputed that warnings had

been issued to the other striking employees;

“third respondent further committed amyirregularity by not understanding
her duty as a Commissioner which is that“she is required to take into
account schedule 8@f theiCode of'Good Practice in determining whether
dismissal is substantively faimand among other things is whether the rule
is consistentlysapplied®and

Alternatively that “the third respondent failed to award proper

compensation.

Theyapplicant’s founding-affidavit concludes by reserving its rights to amplify the

affidavit“ence “the f#ecord becomes available. Despite this, having made the

record available; the applicant filed a notice in terms of rule 7A(8)(b) of the Rules

ofithe Laboeur Court recording that it stood by the notice of motion and filed no

furthenamplification.

At the commencement of argument, Mr Crampton who appeared for the

applicant indicated that he did not intend relying on the grounds of review set out

in the founding affidavit or in the heads of argument filed on behalf the applicant

that intended relying solely on the following ground of review:
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That the award of the third respondent was reviewable by virtue of the third
respondent’s refusal to allow the parties to engage in an enquiry into the fairness

of the prior final written warning issued to the employees during September 2008.

This ground of review does not form part of the applicant’s founding affidavit and
was not raised in the heads of argument filed on behalf the applicant. There is
ample authority for the “principle that a litigant cannot seek t0 introduce a new
ground for review having failed to do so in the founding Ofysupplementary
papers”.! On this ground alone the applicant’s application cannot suceeed.

As this issue was raised only on the day the matter was heard, Ishave allowed
the parties an opportunity to submit further writtenyargument and/or authority for
the proposition advanced by Mr Crampton that it was ayreviewable irregularity on
the part of the third respondent to refuse*to‘enter into.an enquiry into the fairness

of the prior warning.

Mr Crampton referred to thé matter of Changula'v Bell Equipment.? Mr Crampton
submitted that in this matter, thefcourt had held that an employer in dismissing
the employee on thejstrengthy,of ayprior warning was wrong “in concluding that,
because the emplayee had acquiesced in the final warning, no further regard

need have been given tapthecireimstances which gave rise to it ..."3.(sic)

It is impartant to, recerd however that the court in Changula continued to state
that “iymust be emphasised that it is not intended in this judgment to lay down a
general rule, thatdemployers when disciplining employees must reopen and

reconsider previous disciplinary cases against the employee”.*

1 Northam Platinum Ltd v Fganygo NO and Others (2010) 31 ILJ 713(LC) at p 720. See also

Director of Hospital Services v Mistry 1979 (1) SA 626 (A); Sonqoba Security Services MP (Pty) Ltd v
Motor Transport Workers Union (2011) 32 ILJ 730 (LC) and De Beer v Minister of Safety & Security and
Another (2011) 32 ILJ 2506 (LC).

2(1992) 13 1LJ 101 (LAC).

3 At page 110.

4 Also at page 110.



[13] The circumstances of the prior warning in the Changula matter are
distinguishable from this matter in that Changula had been dismissed in

circumstances inter-alia where the chairperson of the enquiry held that:

‘In looking at your previous record | find that you had a final warning on file given
to you on 27 January. This time you are cautioned that any further contribution
(sic) would result in your dismissal. Taking this into account that they warning for

any offence is a warning for defences | have no option butto dismiss you.’®

[14] The court recorded that “the main flaw in this approach is the elevation of the
disciplinary code to and immutable set of commandments which have to be
slavishly adhered to.”® This, as is set out below, i§,in starkycontrast to the factors
taken into account by the first respondent in imposing, the sanction of dismissal
and the third respondent in this matterin determining the“appropriateness of the

sanction.

[15] Apart from this it is unclearfrom the record and the exchange between the
applicant’s representative, at the arbitration and the third respondent what exactly
the applicant’s representative was challenging. The explanation may lie in the
fact that when_the, arbitration ‘commenced on 5 May 2009, the applicant was
represented by a Mr Mashego, who did not challenge the prior written warning
and a MrfFisako'who when, the arbitration resumed on 23 June 2009 represented

the applicant and,thelemployees.

[16] The “applicant'sy, representative Tisako repeatedly stated that he was not
challenging thexfinal written warning: “what | am saying Madam Commissioner,
wejare notchallenging. Let me be clear and let me repeat many times we are not
challenging the final written warning. ... because evidence that led to that is what
we are challenging. The evidence, just presented evidence that is that evidence
the one that we are challenging. If they did present the evidence then obviously
we would challenge that one. ... | am saying that we are not challenging the

5 At page 109.
6 At page 109.
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warning, Madam Commissioner, we are challenging the evidence that has been

presented, that'’s all”.”

It appears from the record that what Tisako was challenging was the evidence
that had been presented on the previous occasion when he was not present.

There is nothing to suggest in the record or the award that either the first or third
respondent relied slavishly on the prior final warning. Ingheyaward, the third
respondent, in determining whether dismissal was the appropriateisanction took
into account in some detail a number of factors ingluding the final wakning, the

employee’s length of service and the circumstances surrounding theymisconduct.

In any event, in the absence of this ground“ef review being included in the
pleadings and for the reasons mentiened above, Tham“net persuaded that the
award of the third respondent is reviewable. As far as costs are concerned and
specifically given that the applicant ‘Qnly raised™ this’ ground of review at the
commencement of the hearing it is apprepriate that costs should follow the

result.
In the circumstanees, I"make the,following order:

The applicant’s application'is dismissed with costs

D H Gush

Judge of the Labour Court of South Africa

Johannesburg

APPEARANCES:

7 Record page 38.
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