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Introduction

[1] The matter before the court is an application to review the arbitration award

issued by the second respondent (“the commissioner”) on 25 March 2013
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under case number NC1944-12 and in which he held that the dismissal of
second applicant for negligent driving was substantively and procedurally fair.
The applicants contend that the commissioner's determination that the

sanction of dismissal was fair and appropriate is unreasonable.

[2] The third respondent submitted that the application was bad in law and should
be summarily dismissed because the applicants failed to plead and identify a

defect in the arbitration proceedings, as defined under s 145(2) of the LRA.

Section 145(1) of the Labour Relations Act, 1995 (“the L

awards are reviewable

‘reasonableness’ se the

In the Case of Fidelity Cash Management Services v CCMA & Others,* the

Labour Appeal Court held that:

! Sidumo v Rustenburg Platinum Mines & others (2007) 28 ILJ 2405 (CC).

2 Sidumo at par 110.

3 Sidumo at par 110.

4 Fidelity Cash Management Services v CCMA & Others (2008) 29 ILJ 964 (LAC).



“Nothing said in Sidumo means that the grounds of review in s 145 of the Act
are obliterated. The Constitutional Court said they are suffused by

reasonableness.™

[8] The LAC further held in National Commissioner of the SA Police Service v
Myer & Others® that:

“It should be noted, however, that the standard of review as formulated by the
Constitutional Court in Sidumo does not replace the grounds of review
contained in s 145(2) of the LRA. The grounds of r

145(2) still remain relevant.”’

referred to in s

[9] In the case of Herholdt v Nedbank Ltd and Ano

result.

[10] In arecent d bouR Court in Naidoo v NBCC & Others® held as

an applicant applying to review and set aside an award

to simply pay lip service to the provision of section 145 of the

...does not mean that applicants for review of statutory arbitrations may
approach the court directly with applications for ‘constitutional review’: in

Sidumo the court ruled that the constitutional standard of reasonableness

5 Fidelity at par 101.

8 National Commissioner of the SA Police Service v Myer & Others (2012) 33 ILJ 1417 (LAC).
7 Meyer at par 41.

8 Herholdt v Nedbank Ltd and Another [2013] 11 BLLR 1074 (SCA).

° Naidoo v NBCC & Others (2012) 9 BLLR 915 (LC).

10 Naidoo at par 22.



must be taken to have “suffused” the review grounds set out in the Act ... In
practice though the infusion of the requirement of reasonableness into the
statutory review grounds has added another requirement to the limited
grounds set out in the Act. While ‘unreasonableness’ may be demonstrated
by ‘misconduct’ on the part of the arbitrator, or a ‘gross irregularity in the
proceedings, or the procurement of the award in some irregular way or an
excess of power on the part of the arbitrator, it may still be that the
unreasonableness takes some form that would not be accepted as fitting

within the limited grounds set out in the Act.”!

[12] The judgments cited above confirm that a litig n ypass the
peremptory provisions of s 145(2) of the LRAgby directlyy, on the

‘constitutional’ test of ‘unreasonableness’.

[13] They confirm that the starting point i w and set aside

arbitration proceedings conducte is the permitting
legislative instrument: it being s Section 145 of the LRA
tigant may seek to review and

appear under s 145(2) of the LRA, still

ify the particular defect in the arbitration
der s 145(2) of the LRA. In other words, they must

[14] [ w application, the applicants made no specific reference to defects
in th ration proceedings as defined under section 145(2) of the LRA and
simply relied directly on the constitutional ground of ‘unreasonableness’. In my
view, the application falls to be dismissed on this ground alone. And, if one
accepts Grogan’s view, the unreasonableness they aver to do not take some
form that would not be accepted as fitting within the limited grounds set out in
section 145(2) of the Act.

11 Grogan Labour Litigation and Dispute Resolution 288.



[15] In the event that my decision is wrong, | proceed hereunder to examine the
applicants’ contention that the commissioner’s determination that the sanction

of dismissal was fair and appropriate is unreasonable.

[16] The second applicant was employed as a technical officer and his duties
involved driving duties. The commissioner summarised the other material

facts placed before him as follows:

“The employee had received two warning for committin e same offence

prior to his dismissal. [He] was warned of his reckles ing and was also

respondent] explained to the employee h
time the employee committed the la:
still valid. What makes matters wors

for driving his co-workers’ chil

[17] The commissioner further recorde at a pa estified at the arbitration

that her child had often ¢

ed th e ond applicant “drove too fast”

and caused him to “bo the venhicle”.

[18] applicant did not testify in his defence at

[19] ' pted the third respondent’s conclusion that there was
wn in the trust relationship. This conclusion was

ent that second applicant had demonstrated by his

because of the nature of his job. The commissioner noted further that the

second applicant had shown no remorse for his actions.

[20] The applicants listed all the factors set out in the Code on dismissal and
sanction in Schedule 8 to the LRA and contended that, in weighing up all the
relevant factors, the commissioner failed to take into account and give due

weight to the following factors: the second applicant was a first offender, no



actual harm, injury or losses were suffered as a result of his conduct and his
conduct did not involve dishonesty.

[21] They further contended that the commissioner had attached weight to the
second applicant “having a complete disregard of the employer’s operations”
when there was no evidence that he had done so and to the second applicant
supposedly having shown no remorse for his actions when in fact he had
apologised for his actions at the disciplinary hearing.

[22] These contentions fail on a number of levels.

[23] Firstly, nowhere in their affidavits do the a

applicant was not a first offender and
applicants, in their affidavits, ma
record of the proceedings.

[24] In Naidoo (supra), this co

[25]

of potential harm is just as relevant as actual harm in a case involving driving
duties and transporting children and where acts of reckless driving have been
established. There is also nothing in the Code or any law which suggests that

dismissal is only justifiable where the misconduct involves dishonesty.

12 Nagidoo at par 21. Brackets added.



[26] The applicants have thus established no acts on the part of the commissioner
that amount to errors of fact or law, let alone material errors capable of

rendering the outcome unreasonable.

[27] The sanction upheld by the commissioner did cause the Court to pause and
ponder, as any sanction of dismissal would, but the Court finds that the
commissioner’s decision fell within a band in which reasonable
commissioners might reasonably agree that dismissal is appropriate in light of

the material that was properly before him.
Conclusion

[28] For the reasons set out above, there is no bagis to interfere, wi e award of

the second respondent.

Order
[29] The application for review is dismissed. There der as to costs.
Whitcher AJ
Acting Judge of the Labour Court
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