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[1] In this matter the Applicant seeks an order that an award by the
Second Respondent dated 28 May 2012 in a dispute between himself and
the First Respondent be reviewed and set aside and replaced with an award
that his dismissal was unfair. The Applicant seeks reinstatement with full
retrospective effect. The arbitration which produced the award in question
followed upon a referral to the Third Respondent by the Applicant of a

dispute relating to an allegedly unfair dismissal.

[2] At the heart of the matter is an e-mail which was ive the
Applicant’s computer, forwarded to one “Judy S” at an any on
three occasions from the Applicant’'s computer. A hardco also printed

hi dcopy came to the
@ Respondent’s Senior
3S _oftarged with “circulation

of racially offensive e-mail using company res@urces”. He was found guilty

on the First Respondent’s printing facilities.

attention of a shop steward who handed it to

HR Manager. After investigation the Ap t

and dismissed.

[3] The First Responden olicy§elating to internet and e-mail usage

states:

amd/ or transmission of any offensive (racial, sexual,
r political) images, documents or messages on any
system is a serious violation of company policy and may
severe disciplinary action. Furthermore, offensive material
may not be archived, stored, distributed, edited or recorded using

company equipment and/ or computing resources’.”

And further:

“Any material which may be deemed offensive by colleagues,
customers or suppliers, may not be archived, stored, distributed,
redistributed, edited, printed or recorded using our network or

computing services™



[4] The rationally offensive “joke” contained in the e-mail is set out in the
Second Respondent’s award and | do not propose to repeat it. As the
Applicant conceded that it was racially offensive one might only add that it is
also particularly crass and stupid and it is astonishing that the e-mail was

distributed with the apparent vigour that it was.

[5] The main thrust of the Applicant’s challenge to his dismissal both

before the Third Respondent and this Court was that the Firs pondent

could not prove that the Applicant had sent the e-mail in g (he“denied
having sent it) and that the sanction of dismissal w, Istent, and
therefore unfair, as two other employees had been fo ity of similar

offences and not dismissed.

5 evidence that he had

[6] The Second Respondent rejected t
not sent the e-mail on the three occasions refleCted in the record on his
computer and contended that t mayqwelldhave been sent by another
employee who had a grudge t him. Such employee, so the Applicant

contended, may have accessée@ his cOmputer to send the e-mails and set him

up for disciplinary action:§{he Se&cond Respondent’s reasoning in rejecting

(Cro d been dismissed for sending an e-mail caricature depicting
Robert Mugabe as a gorilla with an offensive caption. The dismissal was
confirmed in proceedings before the Third Respondent and this Court. This,
according to the First Respondent, demonstrated its commitment to

eradicating such behaviour and its consistency in such cases.



[8] It was contended on behalf of the Applicant that two previous incidents
which occurred in the First Respondent’s workplace indicated that the
sanction of dismissal was inconsistent. The only evidence led in regard to the
first such incident was that (as the Second Respondent states in her award,
at paragraph 8.3) “two black men were arguing and the one called the other a

baboon”. The Second Respondent correctly found that this case was

person of the same race.

[9] The second incident related to a gend

of a cartoon. The cartoon did not form

produced at the arbitration. All that can e gleaned from the record was that it

had something to do with a wo carryi crate of beer and the caption

“‘it's a man’s life”. While it co inly be argued both that this cartoon was

as pointless and silly as,the e=mail the Applicant was alleged to have sent
and that most wo ind it offensive, the two are significantly

distinguishable.

[10] Gen ping is very often rooted in the traditional roles women

ty and such roles may differ from culture to culture.

d nations are constantly seeking to correct the imbalance
alia, constitutional reforms, it remains a worldwide problem that

is bein alt with in different degrees.

Racism is different in that it is rooted not in traditional norms and culture but
is the degradation and dehumanisation of one racial group by another on
arbitrary grounds and arises, more often than not, from the unfortunate

realities of colonial conquest.



[11] While gender equality and the eradication of gender stereotyping
remains a vital issue, | do not believe that any valid complaint could be made
if | were to state that, particularly in the context of the social and political

history of this country, racism is the more serious offence.

[12) The Second Respondent expressly found the case of the gender
insensitive material to be distinguishable (paragraph 8.3 of the award). That
she did not articulate in detail her reasoning is neither here ere and

does not, in my view, render the award reviewable.

[13] The commissioner correctly considered the [ factors but
found that the manner in which the Applicant hadgbreached the policy in

of ¢ rsons with apes
e Applicant’s dismissal.

to commissioners by the

again making the racially offensive comparisg

(as had been done in the Cronje case) justifi

[14] That judgment call has been
Labour Relations Act and there ig’no basis which | can or should interfere

with the award.

[15] Accordingly | ma follgwing order:

iew is dismissed.

SCHUMANN, AJ

Acting Judge of the Labour Court
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