LABOUR COURT OF SOUTH AFRICA

(HELD AT BRAAMFONTEIN)

In the matter between:

TOYOTA BOSHOKU (PTY) LTD

and

NUMSA

VUYO NTONJANA

SUNGAREE PATHER (N.O.)
DISPUTE RESOLUTION CENTRE OF

THE MOTOR INDUSTRY BARGAINING COUNCIL

Case: D293/09

Applicant

First Respondent

Second Respondent

Third Respondent

Fourth R espondent

JUDGMENT

LAGRANGE, J:

Introduction

[1] The employer party in this matter (‘'Toyota’) haplied to set aside an arbitration

award issued in favour of the second respondent\fdnjana a former employee and

union shop steward.

[2] Ntonjana was dismissed on 19 October 2007 aftergbkeiund guilty of four charges

arising from a series of connected incidents o®tiber 2007. The charges he was

found guilty of were as follows:

1. Leaving his workstation without permission;



2. Gross insubordination in that he deliberately refuto leave the meeting to
which he had not been invited;

3. Intimidation and threatening behaviour by threaigrib stop the production line;,
and

4. Gross disrespect in that he shouted at a managjee jpresence of subordinates.

[3] Without attempting to narrate every detail of thetfial context in which the charges
occurred, a summary of events is useful to consdistel the areas of dispute. The
employer's position in brief is that Ntonjana lleift workstation without obtaining the
necessary permission from his team leader and @deckto interrupt a production
meeting being conducted by his group leader, Mse@der. He asked to speak to her
as a matter of urgency but she advised him thatsisebusy and would do so when
she was available. Govender attempted to carryitintive meeting with team leaders
and moved the meeting to another work area butafi@icant followed them and
would not leave. Ntonjana insisted that Govendeyakpto him and threatened to
interrupt production if she did not do so. He whswing at Govender and had to be
asked to calm down by another team leader who wesept at the meetinGovender.
Ntonjana allegedly also said that Govender diddeserve her position and people in
her department were not “children”.

[4] While there is some commonality between the empleyersion of events and that
of Ntonjana there are a number of factual disputisnjana’s case is essentially that
another union member Mr Clement Arjoona was facimgminent possible
disciplinary action at the hands of Govender amplired his assistance. The meeting
he attempted to intervene in was in fact a meetonyened for that purpose between
Govender and Arjoona. Govender refused to allow tairparticipate in a discussion
with Arjoona,and he waited until Arjoona and Goventiad finished a discussion.
Govender asked him what he wanted in her departarehtvhen he explained that he
wanted to speak to her about Arjoona’s situatiar, fresponse was that the matter
between her and Arjoona was a personal one andaticconcern him. Ntonjana

claims he had not left his workplace unattendedwhen he could not find his team
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leader to request permission to leave his worksiatie asked another employee to
attend to it while he was gone. He said this wasnab practice when an employee
left the workstation. He denied that he had spd&edly or harshly to Govender, but

stated that he may have raised his voice in owldretheard above the noise of the

workplace.

The arbitrator's award

[5]

[6]

The arbitrator found that the evidence did notpsupa finding that Ntonjana was
grossly insubordinate, that he intimidated Govermleanyone else, or that he was
grossly disrespectful. While not expressly findithgt Ntonjana had permission to
leave his workplace the arbitrator found that het vt leave his workstation in the
sense of simply abandoning it but did so for atlegite reason and for a brief period.
Consequently, the arbitrator found that he had ledairly dismissed because no fair

reason existed to justify his dismissal.

In finding that Ntonjana was not guilty of the fithree charges, the arbitrator made
an important probability findinGovender. She fouhdt the evidence of Govender
should be rejected as improbable and Ntonjana’sleewie supported by that of

Arjoona was to be preferred as being reasonablepestzhbly true. She reached this
conclusion based on two subsidiary findings of.f&atstly, the arbitrator held that it

was improbable that Govender would have been setupsNtonjana's presence if
she had simply been having a production meetitgeatime he approached her. The

arbitrator put it thus:

"Her [Govender’'s] own evidence was that the disicus$ad not been about
Clement -this at a time in the evidence when neplagety had even mentioned the
name ‘Clement’. Even if, as she testified, the mmgetvas a ‘private’ matter with
Team Leaders, nothing could have been so privatesgo cause tempers to rise
merely because the applicant was present. He \itas,adl, a colleague, even if
from another department. From her own evidenceites clear that the situation
was tense; the applicants mere presence and rdfusalove away from her

"private discussion" so disturbed that she accusedof being arrogant. It is
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probable even [on] her evidence, that there wasiraderlying reason for the

tension between her and the applicant. Based omagpkcant’'s evidence which

Clement corroborated, the reason for the tensios that in his capacity as shop
steward, he had attempted to support a fellow eygglavho was at the time in

difficulty with his supervisor. It is clear that @ender felt that the applicant was
attempting to undermine her authority and for tieisson, refused to allow him to
participate in the discussion."

[7] The second basis for the arbitrator disbelieviny&baler’s version is that she found
the reasons advanced by Ntonjana and Arjoona tlaiexwhy she might have falsely
accused Ntonjana were probable. The supposed motivg&ovender was her own
wrongful treatment of Arjoona. In order to deflemttention away from her own
misconduct she falsely implicated Ntonjana.

Grounds of review

[8] The applicant's grounds of review in the main clttahe reasonableness of the
arbitrator’s findings. The applicant’s other grouaofl review is that the arbitrator
allowed the employee's representative to cross-exaoompany witnesses after they
had already been re-examined, which it claims domet an irregularity in the

proceedings.
Attack on reasonableness

[9] The first finding attacked by the applicant is #ibitrator's conclusion that Ntonjana
did not abandon his post but left it for a legittmaeason. The applicant says that in
arriving at this finding the arbitrator ignored thechallenged evidence of Mr Mkhize
that employees can only leave their place of wbduthorised to do so "in matters of
life and death." The applicant contends that thess no evidence to support a
finding that Ntonjana's desire to speak to Govendes sufficiently urgent to justify

him leaving his workstation without permission.

[10] The applicant also contends that the arbitrataridifig that the reason for the
tension between Govender and Ntonjana lay in hiall@hging her authority in the
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performance of his duties as a shop steward, wss alfinding that cannot be
supported by evidence. The applicant argues thatettwas no evidence that
Govender would have felt her authority undermingdp$y because Ntonjana was

attempting to represent his member.

[11] In relation to the events of the interrupted megtie applicant argues that the
arbitrator failed to weigh up the two versions pdp in the context of the
circumstances. Stated thus, this appears to be liker@ ground of appeal than a
ground of review, but in support of its contentigdhg applicant claims that the
arbitrator simply failed to have regard to certauidence, and that she misconstrued
the evidence before her. These grounds of reviesv keatter expressed in the

applicant’s founding and supplementary and affitkavi

[12] The first important piece of evidence which the lmamt claims the arbitrator
misconstrued was the nature of the "private" meetiat Ntonjana interrupted. The
applicant claims that there was no evidence toutiesthe applicant’s version that the
meeting was a normal production meeting held atsthg of the nightshift, and was

not an investigative meeting prior to an enquimoiring Arjoona.

[13] Although it is true that Govender said that she wpeaking with her team
leaders, she also mentioned that when she wertetasstiop floor she called the
respective team leaders and the person that shespessking to before, namely
Arjoona, and they had a discussion in the backefsewing area. Govender said that
she had been discussing Arjoona’s performance mithbefore the second meeting
was convened, but it is unclear why he was stiélspnt in the so-called "production
meeting” if his performance was no longer a topicdscussion. Ntonjana also
testified that Arjoona told him of Govender's comipt about his (Arjoona’s)
performance and that he was to meet with Govenagmé team leader. There was
no evidence tendered by the company identifying @frthe other participants in the
meetinGovender. The only person who appears to bega in close proximity was
Mr Simelane, a team leader, who intervened to ddtonjana down. In fact when

Ntonjana was cross-examined it was put to him @atender had specifically told



Ntonjana to go back because she was having a rgeeith Arjoona specifically
related to his performance the previous night. Tleusn at an advanced stage in the
arbitration hearing, the company itself was ambiguabout the character of the
meeting. In the circumstances, | think it can bid sa the basis of the evidence that it
was not unequivocal that the meeting was a proodiictheeting which did not
concern Arjoona. Consequently, | cannot say thatdibitrator's findings about the

nature of the meeting were unreasonable.

[14] It should also be mentioned that the applicantcisés the arbitrator for failing to
consider the probabilities that Govender would haseducted a disciplinary meeting
in an open factory without written notification. ttiis was an issue which had been
prominently raised in the arbitration proceedingshs criticism might have some
merit, but this appears to be an afterthought whhiehapplicant is raising concerning
an issue on which it should have led evidence gilight this issue. The arbitrator
can hardly be criticised for not spotting somethivigch the applicant itself did not

pertinently raise at the time.

[15] A more serious criticism of the arbitrator’s reasgnconcerns what she failed to
consider when she decided that Govender had fatsmysed Ntonjana. There was
ample evidence that Ntonjana had become agitatédsimteraction with Govender.
Arjoona himself confirmed that the altercation wasd enough to be heard by
workers in the production lines nearby, and alsoceded that Ntonjana’s remarks
about how Govender was ‘given’ her position werealied for. It was also common
cause that at one point Mr Simelane, another teatel, had seen fit to intervene to
restrain Ntonjana and asked him to leave the ditaarbitrator fails to explain in her
reasoning why she did not find this evidence ratwa determining whether or not

Ntonjana had been insubordinate.

[16] The arbitrator simply does not address these ditegaof Ntonjana’s conduct
directly, even though she does accept that matferdeated because she refers to
tempers rising and that the voices were raisechdutie exchange between Ntonjana

and the group manager. However, because she decdgtermine the truth of the



charges against Ntonjana by focusing on Govenaeosves for falsely implicating
Ntonjana, it seems that she have failed to condiuersignificance of this material
evidence, which was largely common cause and gldamplicated Ntonjana in
confrontational and aggressive conduct towards Gase The arbitrator should first
have considered the overall probabilities of thelewce in support of the charges
before embarking on credibility findings. Had shend this, she would have been
more alive to the less contested portions of théesce in respect of each charge and
it is less likely she would have failed to consitler significance of it.

[17] It should also be mentioned in relation to the taabor's finding that Govender
reacted adversely to Ntonjana’s attempts to intera behalf of his member, that it
was never put to Govender that she was hostiletonjaha playing the role of shop
steward nor was she confronted with the proposttiatn she had a motive to fabricate
evidence against him because she knew she hadandteld her complaint about
Arjoona’s performance properly. At the very leahis should have been put to the
witness before the arbitrator could draw conclusiabout Govender’'s motives for
falsely implicating Ntonjana. In ascribing motivés Govender as a reason for
disbelieving her evidence, the arbitrator failedhtve regard to the fact that these

issues were not raised during Govender’s Cross-inion.

[18] The applicant also takes issue with the arbitrateffective finding that Ntonjana
was not guilty of leaving his workplace without pession. In so doing, the applicant
argues that this conclusion fails to take accoudnthe unchallenged evidence that
Ntonjana was obliged to obtain permission befoewileg his workstation, that his
group leader was only away from his workstationdanaximum of ten minutes, and

that he could have waited until his team leadexrnetd to request such permission.

[19] On Ntonjana’ own evidence, he was only aware thigggha had approached him
on two occasions during the shift for assistanak that his intention in approaching
Govender was to ask if there was a problem or védresiomething needed to be
discussed. The applicant submits that, on thissh&sere was no compelling urgency
which required Ntonjana to leave his workplace.



[20] If one examines the arbitrator’'s reasoning on ¢hiarge it is apparent that she did
not distinguish between whether Ntonjana was guftyhe charge and whether he
had a justification which excused his transgresdimstead the two issues were rolled
into one. In effect, the arbitrator found him naiilty of the charge because he had
acted responsibly in leaving his workplace withpatmission. While it might be so
that's Ntonjana’s conduct in leaving his workstatwithout authorisation might be
regarded as less deserving of a sanction on acadums reason for doing so, the
enquiry into his motives is something that propespyeaking should have been
considered in the course of determining an appatgpsanctiomfter finding that the
transgression took place, rather than collapsiegwo issues into one.

[21] The last material ground of review raised by theligpnt is the fact that the
arbitrator allowed the employee's representatiyeos®e further questions to Govender
and Mkhize after they had been re-examined by thel@yer's representative. As a
general rule further cross examination of the vagshould not be permitted, but
exceptions can be made, if for example new issteegagsed in re-examination which
cannot be said to arise from the original crossreration. From the record it is clear
that during her evidence in chief, Govender was agied about the intimidatory
character of Ntonjana's conduct towards her, n® Wwaanvassed during her cross
examination. It was only when she was re-examihed this aspect of the case was
properly dealt with. | see nothing inappropriatethie circumstances in allowing the
employee's representative a further opportunitycfoss examination, at least on this

issue.

[22] In the case of Mkhize, the employee’s represerdatias allowed to conduct
further cross examination of him after he was rareixed. However, the only issue
which was canvassed was how Mkhize claimed to kawen that Ntonjana was not
acting on behalf of Arjoona or at his request. a&liswer, in essence, was that he was
told this by other persons. As such, it constitutedrsay evidence and clearly did not
affect the arbitrator’s findings one way or anothdoreover, it comprises less than
one page of the transcript of the oral evidencehéncircumstances, it cannot be said

that by permitting these additional questions thatapplicant was deprived of a fair
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hearing. It is also noteworthy that the applican€presentative did not see anything

objectionable in this residual line of questionatghe time.

Conclusion

[23] Although not all of the grounds of review raised thg applicant are justified,
there are some which do warrant setting aside itapbffindings of the arbitrator.
Above | have discussed the problems with the adoitls approach to the
fundamental question of whether Ntonjana was guwftycharges by focussing her
attention on making a credibility finding. This l&édr to disregard important material
evidence pointing to serious misconduct on Ntorifgapart. In the circumstances it
cannot be said that the arbitrator’s findings oretlibr or not Ntonjana was guilty of
the charges were reasonable, and her failure tsidemnthe overall probabilities of the
evidence meant that she did not conduct a balagxealdation of the evidence, which
in turn denied the applicant a fair hearinigfollows accordingly that the award must

be set aside.
Remedy

[24] The difficulty this conclusion presents is whetlugrnot the matter should be
reheard or whether this court should substituteoitsr decision for that of the
arbitrator. Ntonjana was dismissed on 19 Octob&720he arbitration award was
only issued on 20 March 2009. Arjoona had alreaditythe applicant’s employment
by the time the arbitration was conducted. Theiappt submits that the court should
substitute its own decision for that of the arltdrain the event that the arbitrator's
award is set aside. The respondent’s made no ssioméson this question in the

event the review succeeds.

[25] | believe that there is sufficient material on ttexord at least to determine

whether or not as a matter of probability Ntonjavess correctly found guilty of the

' In this regard se&outhern Sun Hotel Interests (Pty) Ltd v Commission for Conciliation, Mediation &
Arbitration and others (2010) 31ILJ 452at 462, par [20] an8antam Bpk v Biddulph 2004 (5) SA 586 (SCA#t
589, par [5], where the SCA held:." findings of credibility cannot be judged in igta, but require to be
considered in the light of proven facts and thebatailities of the matter under consideration.
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misconduct for which he was dismissed. Accordingily necessary to reconsider the
evidence relating to the charges.

Was Ntonjana guilty of insubordination?

[26] There was no real dispute that Govender did nait \W&onjana to participate in
the meeting. In her view, his presence was notiregu He might have thought that
she was about to issue a warning to Arjoona antdhtaneeded to intercede on his
members behalf, but once he had made his requdstvaa denied permission to
participate, it is obvious he did not return to Wwdaut remained present even when
Govender tried to move the meeting to another iopaio avoid him. His constant
presence at the meeting only ended when he wascplysestrained by Simelane
and asked to leave.

[27] He argued openly with the Govender, his group manam front of other
employees and would not abide by her instructiotetve her meeting. His own
witness confirmed the altercation could be heardthgr workers on the nearby lines
and that Ntonjana made an unacceptable remark &osutGovender was appointed
to her position.

[28] His conduct amounted to persistent and aggressefeande of the group
manager’s authority in full view of other subordes It might not have been
physically threatening enough to have amountedssaut, even in the limited sense
of conveying an impression of a threat of harm, ibwtas certainly aggressive and
beyond the bounds of acceptable levels of civiérattion between a shop steward
performing their duty and their superior given thentext of what was at issue.
Ntonjana was not dealing with a situation in whidembers were being asked to
perform dangerous work and were facing imminentgdanThere was at best a
possibility of Arjoona being issued with a warniagd there is no reason why an
appeal could not have been lodged if this happenéidhe had been entitled to shop
steward representation before a warning could saeets  Although Ntonjana asserted
he was motivated to act in his member’s inter@stias never established or argued

that Arjoona was entitled as a matter of right togs steward representation even if
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only a warning was contemplated.

[29] In short, even on a benign interpretation of whattimated his conduct,
Ntonjana’s reaction was wholly disproportionatetie matter which he believed
required his attention. At the very least, he $thdwave backed down once he had
registered his concern, but he was intent on inmgphis will on the situation. As
such | am satisfied on the record that he wasygoafla serious gross insubordination,

which might justify his dismissal.
Displaying disrespect

[30] Regarding the last charge of showing disrespeGaeender, | believe this should
properly speaking have been an alternative chargédat of gross insubordination.
Disrespectful conduct was part and parcel of hsilmordinate behaviour. To hold
him guilty of this as well as insubordination wowdciount to an unfair splitting of

charges.
Leaving his workstation without permission

[31] As to the charge of leaving his workstation withpubper permission, there is no
real dispute that he did not have such authority teenshould have obtained it before
leaving. The central question is whether the pe¥st requests from his member for
assistance and his perception that some kind afptiisary action might be in the
offing was sufficient reason to justify him leavimgs workstation after arranging
someone to keep an eye on it. It could not reladlydisputed on the evidence that
permission to leave one’s workstation was not tgagtented. If disciplinary action
was taken against Arjoona without Ntonjana beingsent and if Arjoona had been
entitled to representation in any disciplinary ragtthen good grounds for appealing
against any warning improperly issued would havisted. There was no evidence
that Arjoona was facing a situation where any askledisciplinary consequences
could not be reversed by delayed action. | acdegt Ntonjana showed some degree
of responsibility in not simply abandoning his wstdtion, but some disciplinary

sanction would still be warranted for this miscociglin my view.
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Intimidatory or threatening behaviour

[32] Even though a team leader physically restrainechjdt@, it does not seem that
he actually threatened physical violence againste@der. The only evidence that he
threatened to stop production was given by Goveaddrthere was no evidence to
show he made any attempt to give effect to it.ny @vent, a threat to stop production
is not the same as threatening a person with pllylsazm and is not comparable to a
threat of imminent assault, which appears to haenkthe real concern underlying
this charge. For this reason, and for the reasmtsissed above regarding the nature
of Ntonjana’s aggression towards the group leaddn not think he was guilty of
intimidatory conduct in the sense that there wasrgalicit threat of violence towards
Govender if she did not back down. There was digouncontested evidence that
Ntonjana was not suspended immediately after ttidemt and did have some limited
contact with Govender in the course of work whidah rabt give rise to any problems.
In so far as a threat was made, it was a threatld€at strike action. It may have had
a coercive intention but such coercion was of thenemic variety and did not
involve a threat of personal injury. | do not thithis falls into the normal ambit of
what would be described as intimidation. Accordymdldo not find that Ntonjana
was guilty of intimidatory action or threateninghlagiour. The aggressive character
of his engagement with Govender has been dealt witter the charge of gross
insubordination.

[33] Given that my findings of misconduct are not themeas the employer’s, | think
it would be unfair to both parties for the cournply ti pronounce on the fairness of
the dismissal or on any other appropriate sanctiafthiout giving them an
opportunity to make representations and, if necgssead limited evidence on the
guestion of appropriate sanctions and remedidseirevent it is found that Ntonjana’s
dismissal for the misconduct described was unByrso doing, it is not my intention
to suggest that the court has adopted a view ofatireess of Ntonjana’s dismissal in

the light of the proven misconduct.
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Order

[34]

In the light of the reasons above, the followindearis made:

The arbitrator’'s award issued on 13 March 2009 undse number MIDB3526 is
reviewed and set aside.

The arbitrator’s findings that the second respohees not guilty of the charges
for which he was dismissed are substituted with féllewing findings for the

reasons stated in the body of this judgment:

I. The second respondent was gquilty of serious grossibordination

towards Govender;

ii. The second respondent was guilty of leaving hiskatation without

permission.

The matter is referred back to the fourth respofdehich must set the matter
down before an arbitrator other than the third oeslent to determine if the
dismissal of the second respondent was substantfe@l in the light of the

substituted findings of misconduct above and, if to determine an appropriate
remedy, including any alternative disciplinary d@orts, after considering this
judgment, the evidence of the record of the artditneand any additional relevant
evidence the parties might lead, or representatibeg wish to make on these

issues.

No order is made as to costs.
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