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Introduction

[1] This is an application to:-

(a) Condone the late filing of an applicationéwiew the Second Respondent’s

Award (“the award”); and

(b) Review the Second Respondent’s Award whiclei@d that:-

“1. The respondent, Department of Education i®ied to re-instate
Msawenkosi J. Tshazi in its employ on the samegexnd conditions that

prevailed prior to his dismissal.

2. The respondent, Department of Education s @dered to pay back pay to
Mr Msawenkosi J. Tshazi in the amount of R170 409@ich is an amount
equivalent to twelve months remuneration calculateld14 200-75 per month

which is an amount that the applicant earned adl#ite of his dismissal.

3. The respondent will re-instate the applicanaMsnkosi J. Tshazi within
(14) fourteen days of the respondent becoming awfaitas award and the
respondent will pay the amount referred to in peaply 2 to the applicant

within (30) thirty days of the respondent beingifmed of this award.”

Condonation

[2] The late filing of the review application, wiiavas not opposed, is condoned.

Review



[3]
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The Applicant, the M E C for Education for tReovince of KwaZulu-Natal,
challenges the Second Respondent’s award. The Reeisgondent (“Tshazi”)
had subsequently and under case no. D166/10 filegpplication in terms of
Section 158 (1) (c) of the LRA 66/1995 in whichdeeks to have the award
made an order of court. As is the practice, botlterewere heard

simultaneously.

Background Facts

[4]

[5]

Mr Tshazi is employed as a Principal of Mfuldmdunior Secondary School
(“the school”) at Umzimkhulu, KwaZulu-Natal. Theearof Umzimkhulu and
its schools formed part of the Eastern Cape Previmtil its incorporation into
KwaZulu-Natal during 2007. On 26 July 2004, the Wmkhulu Magistrate’s
Court found Tshazi guilty of indecent assault. Hes\gentenced to pay a fine
of R6 000,00 or in default of such payment, to ugdel2 months’
imprisonment, half of which was suspended for 2yea condition that he
was not convicted of indecent assault during theodeof suspension.
Evidence presented to the Umzimkhulu Magistratear€was that Tshazi had

during 2002, indecently assaulted a learner as¢heol, Anele Luswazi.

Disciplinary proceedings against Mr Tshazi coemoed on 26 August 2004.

He was subsequently found guilty and the findiregglras follows:

5.1 “misconduct in terms of Section 17(1)(b) of Bmployment of Educators’
Act No.76 of 1998 in that on or about June 2002 fgooed a learner, Anele

Luswazi to have sex with you.” and
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5.2 “misconduct in terms of Section 18(1) (f) b&tEmployment of Educators’
Act No.76 of 1998 in that on or about June 2002 yopustifiably prejudiced
the administration, discipline and efficiency oétBastern Cape Education
Department by forcing a learner, Anele Luswazidwéhsex with you.” As a
result of this conviction, Mr Tshazi was dismissed his services were

terminated with effect from 31 December 2004.

Mr Tshazi then referred a dispute of unfaimdissal to the Education Labour
Relations Council, which was arbitrated by the $ed@espondent (“the
arbitrator”) on 2 March 2007. The arbitrator, findithat the dismissal was

unfair, made the order referred to in paragraptafijve.

Grounds for review

[7]

The applicant challenges the award on the gisuhat the arbitrator
misdirected himself in not considering the findofgguilt made by the
Umzimkhulu Magistrate’s court. It was contended tha arbitrator failed to
give consideration to the provisions of the Emplewtnof Educators’ Act

No0.76 of 1998, (“the Act”) particularly Section Ij((c), which states that:

“17. (1) An educator must be dismissed if he oihg is found guilty of —

(c) having a sexual relationship with a learner, stdent or other

employee;”
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Reference was made also to Section 17(2) of thhevAich provides that:

“(2) If it is alleged that an educator committed aserious misconduct
contemplated in subsection (1), the employer muststitute
disciplinary proceedings in accordance with the digplinary code

and procedures provided for in Schedule 2.”

It was contended in this regard, that the indeassault being an established fact,
the arbitrator ought to have considered Mr Tshamisviction in determining
his findings. It was further contended that itlisard for the arbitrator to make
a finding based on the balance of probabilitiedevkinowing that Mr Tshazi
had contravened a common law offence which wasgu®eyond a reasonable

doubt in a court of law.

The further grounds of attack against the awardtratethe arbitrator misdirected
himself by not taking into account the specialttretationship that exists
between educators and learners, and the fact thasNazi, as school
principal/educator, had occupied a position in Whachigh standard of
morality applied. Such grounds however, are baseith® premise that the
magistrate’s court finding of guilt is an estabédifact and that seemingly, the

further evidence heard need not be consideredlosely.

[8] Mr Tshazi opposes the application on the btmss, in directing a letter dated
16 March 2007, five months prior to this applicatito the effect that the
award be implemented, the applicant had acquiesci award. In the

alternative, it was submitted that the arbitratad korrectly found that the
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content of the criminal trial was not automaticalymissible and that the
arbitration hearing is a hearing de novo.In respétte evidence led, it was

contended that the arbitrator:

8.1 had dealt with the evidence of the applicaniteesses Mrs Msenti and Mrs

Mbhele and had found it to be hearsay.

8.2 had approached Anele Luswazi’s evidence vdthion as he was a single

witness, a minor at the time, whose evidence wssutled by other witnesses.

8.3 was concerned that the allegations of sexdoiase had only been
reported at a time when Anele Luswazi (“Anele”) iasrouble at school and

had stayed away.

The award

[9] In his award, the arbitrator identified theussin dispute as being whether
Tshazi had contravened a rule or standard regglabnduct in or of relevance
to the workplace. In deciding the issue, he congbdre evidence presented on
behalf of the applicant to that presented in sujpgiof shazi and concluded that
on a balance of probabilities, the applicant haleédao discharge its onus of
proving that the dismissal was fair; Tshazi hadamritravened the rule (or

standard).

[10] The arbitrator rejected the evidence of theliaant’s witnesses, Mrs Msenti
and Mrs Mbhele, on the grounds that their evidemas hearsay and did not

corroborate Anele’s. He also rejected Anele’s evodebecause, according to
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him, it was largely disputed by the witnesses. atmtrator considered Anele’s
testimony that although he had accompanied Tshgdates such as Kokstad
and Pietermaritzburg on more than one occasion fpri 2002, yet the
incidence of sexual abuse had taken place (onkyhgliNovember 2002. This,
according to the arbitrator, was improbable as Zishad had opportunity to
have attempted sexual assault prior to Novembe2 230@ing such journeys.
Furthermore, the arbitrator found it “surprisingat Anele had not reported the
abuse until the issue of his outstanding scho@ssssents was raised, and at a
time when he had stayed away from school. Theratbitfurther drew an
adverse inference from the applicant’s failuredth Anele’s grandmother as a
witness; according to Anele, Tshazi had gone tgrasdmother’s home to

request that he (Anele) return to school.

Evaluation

[11] Regarding Tshazi’'s argument of acquiescendberaward, the letter referred
to and dated 18 March 2007 is addressed to thei@iBirector: Mzimkhulu
District. Bearing the subject line “IMPLEMENTATIORF AWARD — NATU

OBO TSHAZI JM PSES 125 - 06/07 EC”, the letter mead follows:-

“The above matter refers.

You are hereby requested to implement the Arbitraion Award in respect
of Mr J.M.Tshazi P/N 53012216 in his employ on theame terms and
conditions of service as those that prevailed prioto his dismissal. The

department is further ordered to pay Mr Tshazi an anount of
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R170 409 — 00. (Attached is the award)

As you are aware in terms of Section 143 of theabour Relations Act 66 of
1995 as amended, that the award is final and bindghand may be enforced

as if they are an Order of the Labour Court.

Your compliance is appreciated.”

(signed)

“Director: Labour Relations”

[12] In terms of Section 3 of the Act:-

“(1) Save as is otherwise provided in this section

(b) the Head of Department shall be the employer adducators in the
service of the provincial department of educationn posts on the educator

establishment of that department for all purposes bemployment.”

It is not disputed that Tshazi is employed byghavincial Department of
Education; the Province of the Eastern Cape arldapartment of Education
having been incorporated into the Kwazulu-Natakvproe. The Head of
Department as employer employs educators and tetesrheir contracts of
employment where necessary. It follows therefoat timly the Head of
Department can determine the provincial departrseetsponse to an award.
The Director in the Department of Labour Relatiena functionary,

responsible for, among other duties, managingelaions between the
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employer, namely, the Head of Department, and @dtsa the provincial
department’s employ. The Director of Labour Relagicannot in the ordinary
course, determine whether awards are implementetherwise dealt with,
without reference to or the express authority eféimployer, the Head of
Department. If that were the case, a situationctatbke where the Head of
Department may not be able to properly accountfemumber of educators in

the provincial department, or for the control aftiudget.

In the circumstances, the contention that theiegmi had acquiesced in the
award is rejected for the reason that no eviderstseto prove that the author
of the letter, the Director of Labour Relations veashorised to give the

instruction that the award be implemented.

[13] In terms of the well-known decision 8idumo & another v Rustenburg
Platinum Mines Ltd & others [2007] 12 BLLR 1097 (CQ, the arbitration
hearing is a hearing de novo and the test to datermhether to interfere with
an arbitration award is whether the decision ofafi®trator is one which a

reasonable decision-maker could not reach.

[14] In Randburg Town Council v National Union of Public Sevice Workers &
Others (1994) 3 LCD 184 (LAC) it was held that the Council was not entitled
to rely merely on the fact of the conviction in tin@gistrate’s court. The facts
in that case are briefly that the employee hadieen given an opportunity to
state his case, neither had his representative dieen an opportunity to lead

the employee’s or any other evidence. Furtherntbeechairperson of the
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inquiry had believed that the finding of the magit# rendered it unnecessary
to hear any further evidence. Such facts are diffefrom those before the
court in this case; Tshawias given the opportunity to state his case and to
present the evidence of withesses to the inquidythe arbitration hearing

before the Education Labour Relations Council.

Was the arbitrator’s decision one that a reabte decision-maker could not
have reached? He preferred Tshazi's evidence wiadbund to be “clear,
coherent and not affected by doubts and contradisti He accepted Tshazi’s
explanation that Anele had wanted to be promoteti{Hat because of his
(Tshazi’'s) refusal to do so, Anele had accuseddifisexual abuse. In this
regard, Tshazi had testified that “Anele approaahedand | rejected him”. It
is improbable that an educator would use such laggun respect of a learner
who is seeking a special favour, particularly notducator who was regarded

by all in the school community, as being a firmcgpinarian.

While on the one hand rejecting Anele’s evickeas being that of a single
witness to be treated with caution, the arbitratams no difficulty in accepting
the evidence of Tshazi, himself a single witnessary event, apart from his
suggestion that Anele was bitter because he digeidhis way, Tshazi's
evidence amounts to nothing but a bare denigb. WiSnyman 1968 (2) SA
582 (A) at 585B-H, referring to the cautionary rule that has devetbm
sexual cases, Holmes JA said: “In this connecti@spectfully agree with the
observations of Macdonald AJP in the Southern RéiadeAppellate Division

casef R v J 1966 (1) SA 88 (SR) at page 90 the effect that, while there is
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always need for special caution in scrutinising weighing the evidence of
young children, complainants in sexual cases, aptioes and, generally, the
evidence of a single witness, the exercise of oaughould not be allowed to
displace the exercise of common sense.” In my vibe arbitrator failed to
exercise common sense. Even from his approacletarttitration hearing,
dealing as he did within the context of paragragh Schedule 8 of the Labour
Relations Act, the arbitrator displays a lack afntoon sense; it is absurd in
my view to approach such serious allegations anagind criminal conduct in
the context of schedule 8 of the Labour Relations 8uch an approach is
similar to the “mechanical, “checklist” kind of ajmach” against which the
court inJohnson & Johnson (Pty) Ltd v CWIU [1998] 12 BLLR 209

(LAC) at paragraph 29, warned. The court in that caal déh a dismissal
based on the employer’s operational requirementsnat as in the present
case, a dismissal for misconduct. However in myyi@e remarks are equally
relevant to the application of any aspect of thbdia Relations Act to a set of

facts in which an alleged unfair dismissal is besogutinised.

The arbitrator rejected the testimonies of Misenti and Mrs Mbhele as being
hearsay, although it was substantially consistettt the evidence they had
presented to the Magistrate’s court. In any evarit) withesses testified to
being shocked at the allegation, because theydgatded Tshazi as a good
man. There was therefore no reason for the arbittatreject their evidence in
totality. Both had testified about the reports reeé from Anele. As educators

who until then had respected Tshazi for being atiyman” and strict “in a



[18]

[19]

Pather AJ

positive way”, they had a duty of care towardsneas at the school, and each
had sought to establish the reason for Anele’'sas@datd unexplained absence

from school.

While alluding to the fact that Tshazi had l@aportunities to have sexually
abused Anele in the seven-month period during wthiely travelled together
and interacted, yet one incident of sexual abusereorted, the arbitrator
proceeds, in a subsequent paragraph of the aveareffetr to Anele’s evidence
of “continuous abuse”. In any event, the arbitrgtoeasoning is not clear; he
seems to suggest that only if the abuse had octaroee than once should
weight be attached to the victim’s (Anele’s) testimg. Moreover, as stated, the
arbitrator drew an unfavourable inference from A&fehot having immediately
reported the matter but had only done so when heleAwas in trouble at
school for staying away. This indicates that tH@teator applied the criminal
standard to interrogating Anele’s conduct rathantfocusing on whether there
was a valid reason for Tshazi’s dismissal. Furtloeenhe ignored the
seriousness of the allegations against Tshazidacator and principal of a

school in whose care parents had entrusted thigireh.

The arbitrator failed to consider:

19.1 Anele’s testimony that he had not at firpionted the incidents of
sexual abuse because he had been afraid and fulthehe had wanted
to avoid his grandmother, with whom he had beeyirsgabecoming

aware of the incidents. It is well documented g@he victims of sexual
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abuse only report allegations of such a nature nyaays later perhaps
when they are able to seek assistance in dealitigtiae trauma

associated with sexual abuse;

19.2 Anele’s further evidence that when he retuioesthool after being
absent for three days, he had reported to Tshaffitee “because that
was the law at the school”. This is reasonablemnbable, in the light
of the evidence that Tshazi was a hard task makibazi was also the
principal whose station and office the learners idave had to obey.
The arbitrator found Anele’s conduct inconsisteithwne who alleges

sexual abuse by the very person to whom he hadtegjo

19.3 that Anele was a minor at the time of thedant and had already
testified in the magistrates’ court in 2002 anthatdepartmental
Inquiry two years later. It was therefore likelyatthe was battle-weary

by the time the arbitration hearing was held;

19.4 that the incidents had occurred almost fiveryéefore the arbitration
hearing, and that accordingly it was understandtalethe withesses

would not have remembered every detail preciselg; a

19.5 the possibility that Anele’s absence from stheas linked to the sexual
abuse by Tshazi, and which was corroborated bpateated 25
August 2004 included in the bundle as part of fh@ieant’s closing
argument presented to the arbitrator, of SINANg, tKWAZULU-

NATAL PROGRAMME FOR THE SURVIVORS OF VIOLENCE".
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[20] In the context of the right of a child to beofected from maltreatment, neglect,
abuse or degradation, an arbitration involving @mcator who has been found
guilty under Sections 17 (1) (b) and (c), and 2)7of the Act must be
approached with due regard to the learner as vidtirm absurd, as argued on
behalf of the applicant, to equate an employee ictewy of other common law
crimes with the case of an educator as employee,hak been convicted of
assault of a sexual nature allegedly perpetratathsiga learner of the school.
An arbitrator must balance the interests of thegaltl victim with those of such
an employee when considering the evidence befoneohiher. While the
arbitration hearing is a hearing de novo, if ancador has been found guilty
under the Act as stated above and in other foramsybitrator must consider
and give due weight to the evidence presentedyat@minal proceedings in
the magistrates’ court, where the burden of pregfreater than that required at
an arbitration hearing, as well as to the recorthefinternal inquiry. An
arbitrator must be conscious of the sensitive matfithe evidence and the fact
that with the passage of time, some of the non-naidetails may be
forgotten. This ensures added protection to vulslerearners who in a school
environment may fall prey to educators who abuse# #uthority over them.
However, any finding of guilt against an educatoder Section 17 (1) (a) to
(f), whether it be in a court of law or at an imak disciplinary inquiry, cannot
be said to automatically lead to that educatossnisal. The Act is the
equivalent of an internal Disciplinary Code andyides the possible sanctions

for a range of transgressions of the code of canglescribed for educators.
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As has been stated in tRandburg case above, magistrates, like other judicial
officers, can make mistakes. An aggrieved but adedi educator is entitled to
appeal against any decision of the magistratestcouthe High court for that
matter. Similarly, the Labour Relations Act 66 805 as amended, protects an
educator who, feeling aggrieved at an alleged udliamissal after being found
guilty under sections 17 (1) (a) to (f) at an inrdepartmental inquiry, is
entitled to refer such a dispute to the bargaiwimgncil for arbitration.
Therefore, the applicant’s contention that oncentlagistrates’ court had made
a finding of guilt against Tshazi, that such faetswthen established and that
dismissal under Section 17 (1) of the Act shoultbfe automatically, cannot

be sustained.

[21] In view of the finding that the arbitrator hé&adled to apply his mind to and
properly consider the evidence before him whictumn resulted in a gross
irregularity in that a fair trial of the issues didt occur, the award stands to be
reviewed and set aside. It is in the interestaistige and the effective
resolution of the dispute, that an order be sulistitrather than remitting the
matter for hearing before another arbitrator, githeat the dismissal occurred
more than 6 years ago. However, as the applicpntisary ground for
attacking the award has not been successful, itdvaet be fair that the costs

order should follow the result.

[22] In the premises, the following order is made:



1. The award is reviewed, set aside and substituidthe following:
“The dismissal of Tshazi, the Third Respamidis fair.”

2. The Third Respondent’s application under cas®166/2010 for the
award to be made an order of this courtamissed.

3. There is no order as to costs of both apptios.

Pather AJ

Appearances :

For the applicant:

Instructed by:

For the Respondent:

Instructed by:

Date of hearing:

Date of Judgment:

B. Macgregor

Macgregor Erasmus rmigys

R.Naidoo

State Attorney

28 April 2011

02 June 2011

Pather AJ



