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Introduction

[1] This is an application to review and set aside an arbitration award issued on 2
October 2023 under case number WECT 2107-23 by the third respondent

(hereafter “the Commissioner”), which upheld the fairness of thgﬂ applicant’s

Sl

[2]
[3]
and filing of the arbitration record, whlclq ‘was requ:re to be filed within 60 days of
the date of receipt of the record. Assummg condonatlon is granted the applicant
[4] ‘the review”) - which is of course premised on

terms of this court’s then-Rules' and Practice Manual?, she was required to obtain

' GN 1665 of 1996: Rules Regulating the Conduct of Proceedings in the Labour Court (repealed, effective

17 July 2024).
2 Practice Manual of the Labour Court of South Africa, 2013 (repealed, effective 17 July 2024).




(6]

[7]

[8]

9]

and file the record within 60 days. The 60-day period expired on or about 6 March
2024.

The applicant failed to file the record by the deadline, and the review application

was accordingly deemed withdrawn in terms of clause 11.2.3 of the then-

applicable Practice Manual. It was consequently archived.

On 18 September 2024, the applicant launch S \

review seeking condonation.

CUrt to decline to hear the review. She submits that she has good prospects in

the main review.




[11] Her heads of argument then, presumably on the assumption that condonatibn and
reinstatement are granted, make submissions on what are called the core grounds

of review, that is, the review grounds in the main application.

[12] | will discuss these in due course.

[13] The first respondent opposes the reinstatement appli'cat_ion ﬂrét_!y, Jecause the
applicant filed documents late on multiple occasiéi kih:e_a_:ch'@"c':ase the period

ed that she has failed

of delay is submitted to be excessive, second|
to provide a comprehensive and reasonable'fex anatio r the extensive period
of delay or for the entire period of délay, and furthermore, that she has not
presented a sufficiently compelling casé"EWhi”ch:w‘duld entitle her to any relief. In

other words, it submits she simbiy has no prospects of succeeding with the review
application. Finally, it is ubnjit,t‘ed-byzthe first respondent that the interests of

[14]

[15] The'ub(rdina principles applicable to applications for condonation also apply to
@%: reihstatement applications brought in consequence of the late filing of the record

g review.*

3 Stilhoek Boerderey (Pty) Ltd v Botha and Others (JR 1785/19) [2023] ZALCJHB 34 (1 March 2023) at
para 5 provides that:

‘It is by now settled law that this Court lacks jurisdiction to entertain a deemed withdrawn and/or lapsed
review. In order for this Court to regain the jurisdictional power, an application to reinstate must be launched.
It has been authoritatively held that an application of this nature is effectively an application to condone the
non-compliance. It is trite that condonation is not there for the taking. An applicant for condonation is
compelled to explain each and every day of the delay. In casu, Stilhoek was obliged to bring a reinstatement
application after August 2020 when the application acquired a status of being deemed withdrawn. It is trite
principle that a party seeking condonation must do so immediately after the need to do so arise. The need
arose in August 2020, however instead of approaching this Court for an indulgence, Stilhoek busied itself
with regularizing the record. This was an exercise in futility because there was no more a review application.’
4 MJRM Transport Services CC v Commission for Conciliation, Mediation and Arbitration and Others (2017)
38 ILJ 414 (LC) at para 22.




[16]

[17]

[18]

[19]

(20]

[21]

with the ap

In Madikizela v CCMA and Others®, it was held that although an application for
reinstatement need not show excellent prospects of success, non-meritorious

reviews should not be reinstated so as not to clog the court roll.

There is some debate in the cases as to how much (or rather how little) ne to

be said - and how strong the case needs to be - on the apphcants prospectf

success in the review in a reinstatement application.

sense for the court hearing the reinstatement applicatioﬁ tobe furnished with a full

record and to hear full argument in the eview.

In Emfuleni 'LOca/ Municipa /ty v SAMWU obo Mdiuli and Others’, the parties

have the reinstatement and review applications set down
ty. The Court approached the matter by first dealing with and making
3 applicant’s reinstatement application, whereafter the Court dealt

cant’s review application (in circumstances where the Court granted

pi

the épplicant’s reinstatement application).

iﬁ% parties in this matter agree that the following is the correct approach:

5(D382/22) [2024] ZALCD 42 (7 November 2024) at para 27.

& | would not encourage registrars to permit parties to place the full review record before a court required
only to decide on reinstatement. It puts the cart before the horse as it obliges additional precious judicial
resources to be devoted to wading through a record in what may prove to be an unmeritorious review.

7 (JR2106/19) [2025] ZALCJHB 172 (5 May 2025).




221 the Court must first deal with the applicant’s reinstatement application and

make a finding on it;

22.2 |If the Court grants the reinstatement application, then it mu

. . . 4 x‘ge:
review application;

22.3 if the Court dismisses the reinstatement application,
the matter, and the Court need not decide the a

[23] | am satisfied that the reasons for del

[24]

74
o

stances,

e reinstatement of the review is ordered, and | proceed

application.

Factual backg o

[26] Th Applicant, who earned a salary of R17 650.00 per month, was employed in
tert ns of a Fixed-term Employment Contract: Learnership, which commenced on 1
nuary 2022 and would have automatically terminated on 31 December 2024.

8 |t remains an open question as to whether or not an applicant involved in proceedings that were conducted
in Afrikaans is required to obtain a translation of those proceedings into English prior to filing the record in
the Labour Court. The translation process is expensive and time-consuming. As it turns out, in these
proceedings, the translation was obtained and so is not necessary for this Court to decide whether the
applicant was indeed required to take these steps. She complains that the first respondent required her to
obtain a translation in circumstances where there is nothing in the Rules or Practice Manual that makes
this a requirement. The applicant contends that she only decided to translate the record to prevent this
‘translation dispute’ between the parties from further delaying the proceedings.




She held the position of a Trainee Accountant /Associate in the respondent's

Worcester office.

[27] The applicant was dismissed based on the following charge: ‘Gross dishonesty in
that during the period of July 2022 and August 2022 you made a false stajgment /

[28]

[29] Iti ' ' co rse of :n audit failed to comply

[30]

[31]

[32]

sta bought from, for example, Waltons. However, just before making the

_) ayment the perpetrator would change the banking details to reflect her own but

’stall use "Waltons" as a reference. On the bank statement, the word "Waltons" will
appear, and no one will know, should they only look at the face of the document,
that the payment was not made to Waltons but to the perpetrator herself.



[33] To address the above-mentioned type of fraud, associates at the first respondent
are required to perform the following procedures, termed the "EFT Test"

33.1 Make a selection of payments from the bank statements;

33.2 Compare the payments to the beneficiaries’ banking details obtaiffed from
the beneficiary list obtained from the banking system with ¥he of of

payment,

33.3 Obtain the correlating invoice and compare the“am paid 1o the

beneficiary’s banking details to that on the invoig

33.4 Contact the beneficiary telephonically : e,,abgpef iciary’s banking

details.

[34] Darlew testified that if a fraudulent payment has been made, the associate will
cordmg to the invoice differ from the

notice in step 3 that the banking detalls"

beneficiary's banking details.

[35] Darlew explained that phom e beneficiaries is a vital part of this test and

sometimes the only.way to' tr y efgure the integrity of payments made during the

year.

[36]

The applicarn

v fevey Irngatlon Board’ and the other as ‘Indawo’. A review of the work which
&had done on these audits triggered suspicions and led to further investigations.

hese investigations revealed that the name of Minette Meiring cited in the

’g;;i,:‘

applicant’s working papers as the accountant of “Van Deventer Meganies” was a




fictitious entry.® Darlew then adopted the view that the applicant could no longer
be trusted: the purpose of an audit is to determine whether there have been any
misrepresentations, and an employee herself guilty of misrepresentation could not

be trusted to conduct an audit.

[38]

[39]

[40]

of dlshonestgég was oﬁg because she ‘felt guilty’ and knew the charges had
somethmg to ‘@{rwlth @er failure to check the EFT payments She acknowledged

& mlsied by the first respondent, having been brought under the impression that if

sgg‘vworked hard and showed her willingness to work overtime, she would be
ffered a second chance and not dismissed. She denied that any stricter measures

9 Meiring was a Facebook friend of the applicant. Applicant claimed to have contacted Meiring to confirm
her banking details instead of contacting the person she was actually required to contact as part of the EFT
procedure. Instead of contacting the beneficiary she merely inserted Meiring’s name to create a paper trail
which on the face of it created the impression that the procedure had indeed been properly implemented.
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were implemented related to her reporting lines while she was working on the
Kannaland audit. The notice of dismissal was the worst day of her life.

[41] The arbitrator said that he understood the case of the applicant to be that the
sanction of dismissal was too harsh and should have been substituted:with a

.”The question that

is why, if the conduct

[42]

contended that‘én" unreasonable delay took place in prosecuting the matter, and
the apphcant was severely prejudiced because of the delay, as she truly believed

[43] .

the omen she was confronted with her actions - and throughout the proceedings
- she was thus extremely remorseful. It is imperative for a presiding officer to

sider this aspect when imposing a sanction. Ahe also argued that at no stage
as she aware of the details of the allegations levelled against her. The applicant,
accepting that she did ‘something’ wrong, and wanting to proverbially ‘put her best

c

foot forward’, merely pleaded guilty as she knew in her own mind what she did was

wrong.




[44]

[45]

[46]

[47]

"t‘Q,OkV the viex
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It is for these reasons that the employee argued in the arbitration that a finding
should be made that the sanction of dismissal was too harsh, and the respondent
failed to discharge the onus it bore to prove that the sanction of dismissal was

appropriate.

The applicant acknowledged during cross-examination that she was dlshonest by
not doing the required EFT checks during July and August relatlng to

Bossieveld Irrigation Board and Imdawo, and that her submis his regard

acted with intent to deceive, which is illustrated by her’re ‘to her Facebook

friend Minette Meiring as the (fictional) accountant who was phoned at Van
a%e. In thls regard the arbitrator says

Deventer Meganies, whilst this is not t

he also took into consideration Van Tonder's corit tron that, over and above not

dhe intention to falsely document

doing the required work, the applicant als
the work to create the impressidh that it was completed as required, whilst this was
not the case. The first resg ondent ‘therefore, proved that the applicant had made

g .,)_,‘

<This was audit which had been in progress for some time, and the employer

that, from an operational point of view, it could not immediately
rémove her from that audit. Instead, what it did was to inform her managers in that
"it about what had happened. They instructed the managers to keep it
onfidential and to ensure that her work was double-checked. Had this not been
done, they would not have been in a position to sign off on the work that she had
done in the course of that audit within the required time framework.




[48]

[49]

[50]

[51]

12

The arbitrator found that the nature of the offence indicates the trust relationship
is broken beyond repair. Referring to the decision in Autozone v Dispute
Resolution Centre of Motor Industry and others,'? the arbitrator found that in the

case of dishonest conduct, retention presents operational difficulty as the
will be hard pressed to place trust in such an employee. Not v
committed gross misconduct, but the nature of it is in conflict W|th the lnteres Siof
the employer, which is mandated to root out discrepancies rather than cause them.

eem toi?ve been advanced as distinct
unds.”)

The applicant'argues' that the Commissioner failed to give proper weight to her

remorsggand plea of gUilty. It was contended that her demonstration of genuine

Un‘d.UIy'h’ars and disproportionate sanction.

Tj%g first respondent argues that once dishonesty is established, dismissal is
sually an appropriate sanction. Arbitrators have a wide discretion when

determining the fairness of the sanction, and as long as the outcome falls in the

range of reasonable outcomes, it must be found to be rational.’’

10(2019) 40 ILJ 1501 (LAC).
11 Citing Sidumo and Another v Rustenburg Platinum Mines Ltd and Others (2007) 28 ILJ 2405 (CC) at
para 119. It will be recalled that the focus of Sidumo was the decision by an arbitrator on sanction. All of




13

[54] Aggravating factors need to be weighed up against mitigating factors. Both parties
referred this court to the decision in Hullet Aluminum (Pty) Ltd v Bargaining Council
for the Metal Industry and others,'? with particular reference being placedsby the

first respondent on the following passages:

42]  Turning to the issue of the seriousness of the offenc_:e;" the presenc
dishonesty tilts the scales to an extent that even he strongest mitigating

amount of mitigation, the relationship is  unlike e restored once
dishonesty has been established m particular in a case where the
e reason for,,_th‘is is that there is a high

ecause 6ﬁdu”cf‘;that involves corruption by

E

employee shows no remors
premium placed on hones
the employees damages lationship which underpins the
essence of the employment re ; In this regard the Court in Sappi

Novaboard (PTY) Ltd v Bolliers (1998) 19 ILJ 784 (LAC), held that:

In emgloyment law a premium is placed on honesty because

!

Iving moral turpitude by employees damages the trust
ip'on which the contract is founded.”

[43] The same 'approach was adopted in the case of Standard Bank of SA v
 CCMA and Others (1998) 19 ILJ 903, where the court held that dishonesty
' iﬁ"-general renders the employment relationship intolerable and incapable

B of restitution. See also Central News Agency v CACWUSA & Another
N (1991) 12 ILJ 343 (LAC) and Toyota South Africa Motor (Pty) Ltd v Radebe
& Others (2000) 21 ILJ 340(LAC).’

the separate decisions handed down in the CC are unanimous that, in deciding a dismissal dispute, a
commissioner is not required to defer to the decision of the employer. The commissioner is, however, not
given the power to consider afresh what he or she would do but to decide whether what the employer did
was fair. In reaching a decision, the commissioner must have regard to all relevant circumstances.
12(2008) 29 ILJ 1180 (LC).




[59]

[56]

[57]

14

First respondent adds that the profession of auditing places an extremely high bar
on honesty, and evidence was led that there had been a breakdown in the trust

relationship.

§,’7'°' - %&"’”\)D‘%;“
f will diligently

N
o
G

&

ards and rules
set by their employers. The auditing practice j¢qte plemented to
uncover dishonesty, and if that practice is itself €l in a dishonest manner
by an auditor (or a learner auditor), the gg,s"é"ib‘le offal damage to the firm in
question is unquestionable. Clients woula then expect the firm in question to react

accordingly.

The decision on sanctioré

outcomes. 13

mmediately suspend her and instead decide to keep her working on the

Kannaland audit?

3 The South African Institute of Chartered Accountants (SAICA) Professional Conduct Committee, in
separate proceedings dealing with the same conduct as that under scrutiny in arbitration, concluded that
the applicant was guilty of dishonest conduct and imposed a sanction of inter alia a reprimand, 12 months
added to any subsequent training contract and attendance at an ethics course.
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[59] The arbitrator found that sufficient reasons were given by the arbitrator for his
failure to suspend her. The employer argued that keeping her on temporarily posed
no risk of tampering with the evidence by her and that the extra supervisigh put in

place on her work on the Kannaland audit sufficiently mitigated any risk

espect

[60] It seems to me that, at best, a criticism of the employﬂer could
professional duty to complete the Kannaland audit timeo

€ould, in either event, manage the risk of
griod that would be required.

14 If | understand the argument correctly it was also that the employer was less strenuous in some other
cases in the policing of any failure to telephonically confirm banking details. To me it appears as if the
employer viewed more seriously the dishonest attempt to cover up the failure to telephonically confirm bank
details, than simply the question of her failure to confirm banking details. A negligent falute to do this will
obviously be treated differently to a deliberate decision to not do so coupled with accompanying subterfuge.
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Vaqgueness and ambiguity of the charge

[63]

[64]

[65]

[66]

Here, the allegation is that the charge sheet failed to clearly particularise the
misconduct, yet the Commissioner found it adequate.

As the Commissioner pointed out in his finding, the applicant had pleaded.guilty.
It had never been contended by her that because she &GS i
understanding what was being alleged, nor that she had d|
defence. If | understand the argument properly, it is that sh" i
that a guilty plea was gomg to be relied on to sustain‘a: vconclust;g‘? of dishonesty
ﬁ)ed preﬁed ure.

hation relatmg to the various clients and what she had
his report was made available to the applicant and was

purposes of the disciplinary enquiry. She was also given the opportunity to state a
cas% cross-examine witnesses, call her own witness and be represented.

his ground of review accordingly fails.

15(2006) 27 ILJ 1644 (LC). All that would be required is notification to the employee of any allegations that
may flow from an investigation.
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Lack of evidence of dishonesty

[68]

[69]

[70]

[71]

Order

The applicant submits that the evidence revealed a shortcoming as no fraud or
dishonest manipulation on the part of the applicant was proved. The applicant
acknowledged during cross-examination that she was dishonest by a cover
up her failure to complete the required EFT tests. | accordingly fail to4
how it can be submitted that the arbitrator was not entitled to cg

was guilty of dishonesty.

| accept it can be argued that the kind of dishonesty here ln
the same as, or as serious as, for example theft or i

its disciplinary procedures were
vas a reprimand and a longer training

mindful of the principle that in this court there is
the result. | am indeed of the view that Iitigating

ordingly make the following orders:

1. The application for the reinstatement of the review is granted;

2. The application for a review of the Commissioner’'s decision is dismissed,;
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There is no order as to costs.

3.

C Kahanovitz

Africa

Acting Judge of the Labour Court of




Appearances:
For the Applicant: Adv M. Du Plessis
Instructed by: Mr. PJ Strydom, PJS Inc. Attorneys

For the First Respondent: M.Balie, Norton Rose Fulbright Attorneys South Af
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