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IN THE LABOUR COURT OF SOUTH AFRICA 

(HELD IN CAPE TOWN) 

 

CASE NUMBER:          C415/2014 

DATE:                24 JUNE 2015 5 

 

In the matter between : 

GERHARD MATTHYS BRYNARD                 Appl icant 

and 

MOGWELE WASTE (PTY) LIMITED            Respondent 10 

 

J U D G M E N T  

___________________________________________________  

 

STEENKAMP, J :  15 

 

This is an ex tempore  judgment in an inter locutory appl icat ion 

brought by the respondent,  Mogwele Waste (Pty) Ltd,  th is 

morning to have a subpoena set  aside.   The subpoena was 

issued on 23 Apri l  of  th is year at  the behest of  the appl icant, 20 

Mr Gerhard Brynard.  I t  cal led upon the respondent ’s d irector, 

Mr Kishor Chhita, to br ing to court  th e respondent ’s annual 

f inancia l  statements for the f inancial  years 2010 to 2014 and 

also the management statements for the f inancia l  years 2010 

to 2014. 25 
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The background is that the appl icant,  Mr Brynard,  referred an 

unfair  d ismissal dispute  to th is court .   I t  appears f rom his 

statement of  c la im that  he al leges that he was dismissed for 

operat ional requirements and that  that  d ismissal was unfair .   5 

The employee says in h is statement of  case:  

 

“The appl icant was verbal ly advised by the 

respondent ’s duly appointed general  manager, 

Mr Dirk ie van der Merwe, on 17 March 2014, that 10 

the appl icant is being re trenched with immediate 

ef fect. ”  

And further down:  

“On 18 March 2014, the appl icant was instructed by 

Mr Dirk ie van der Merwe to pack up his belongings 15 

and leave the respondent ’s premises at  the end of  

the day and that he is retrenched with immediate 

ef fect. ”  

 

The appl icant then al leges that  the respondent d id not comply 20 

with any of  the provis ions contained in Sect ion 189 of  the 

Labour Relat ions Act,  Act  66 of  1995, deal ing with d ismissals 

for operat ional  requirements.  He further says that  he was not 

informed of  the reason for h is retrenchment and that  he is not 

aware of  any operat ional requirements necessi tat ing any 25 
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retrenchments.   He then formulates the f i rst  of  h is two cla ims  

as fo l lows: 

 “Unfair  d ismissal for operat ional requirements / 

retrenchment : 

( i )  The appl icant ’s retrenchment was procedural ly 5 

unfair .   The respondent b latant ly d isregarded 

the provis ions of  Sect ion 189 of  the LRA.  

( i i )  The appl icant ’s retrenchment was 

substant ively unfair ,  as the respondent fa i led 

to d isclose any reason for the appl ic ant ’s 10 

retrenchment,  no operat ional requi rements 

existed necessi tat ing or  just i fying the 

appl icant ’s retrenchment and the respondent 

fa i led to fo l low the procedure as set  out  in 

Sect ion 189 of  the LRA.”  15 

 

The respondent,  that  is the company , Mogwele Waste  (Pty) 

Ltd,  avers that  the appl icant ’s employment was, in fact,  

terminated by agreement.   However,  the Court  must have 

regard to the claim as formulated by the appl icant at  th is 20 

stage, together with the fact  that  the respondent appl ie d for a 

tax direct ive f rom the South Af r ican Revenue Services,  stat ing 

that  the appl icant had been retrenched, and on the basis of  

which SARS issued a tax direct ive that  no deduct ion should be 

made f rom the severance pay paid to the appl icant.   25 
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I  shal l  return to the re levance of  the appl icant ’s c la im insofar 

as he says that  the f inancia l  statements are re levant to the 

reason for h is d ismissal.  

 

The further h istory of  the matter is that  s ince January of  th is 5 

year,  in c ircumstances where the matter was in i t ia l ly set  down 

for t r ia l  to commence on 9 February,  the appl icant asked the 

respondent for certa in documents.  More specif ical ly ,  on 16 

January,  the appl icant ’s at torneys asked the respondent ’s 

at torneys,  both of  whom have been on record throughout,  for 10 

the company’s f inancia l  statements for the years 2010 to 2013 

and the management reports for the years 2011 to 2014.  

Further correspondence ensued between the attorneys.   In 

short ,  the respondent ’s at torneys quest ioned the re levance of  

the f inancia l  statements required and asked the appl icant ’s 15 

at torneys for reasons  why they wanted i t .   The respondent a lso 

said that  the documents were,  in i ts view, conf ident ia l .  

 

Eventual ly,  on 23 Apri l ,  the appl icant had the subpoena issued 

out of  th is court and i t  was served on the respondent on 30 20 

Apri l .   On 15 May, the part ies had a further pre -tr ia l 

conference, and in a pre -tr ia l  minute f i led on 19 May they 

recorded, under the heading “Subpoena”: 

 

 25 
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“Respondent wi l l  revert  on whether i t  is  prepared to 

provide these documents or whether th is point  w i l l  

be argued.”  

 

The respondent was not prepared to provide the documents 5 

and when the matter was set  down for t r ia l  again to commence 

on 1 June, i t  had st i l l  not done so. Neither had the respondent 

appl ied for the subpoena to be set  aside.   On that  day,  1  June 

2015, the matter was set  down for t r ia l  before Walele ,  AJ.   The 

respondent appl ied for a postponement,  because i ts main 10 

witness,  Mr Chhita,  was i l l .   I t  d id not  apply to have the 

subpoena set  aside at  that  stage and Walele,  AJ made an 

order in the fo l lowing terms:  

 

“The subpoena for documents to be furnished to the 15 

appl icant shal l  be compl ied with.”  

 

I t  is  only then that  the respondent brought the current 

appl icat ion and i t  d id so on 5 June.  The employee f i led an 

answering af f idavi t  and the company repl ied.   I  was, therefore, 20 

presented with a fu l l  set  of  p leadings when the matter came 

before Court  th is morning.    

 

The f i rst  quest ion to be considered is that  of  urgency.   

Ms Erasmus ,  for the company,  argued that  the matter remains 25 
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urgent,  despite the fact  that the subpoena was issued two 

months ago, because in the inter im the company had tr ied to 

establ ish why the documents were sought and whether i t  

should make them avai lable.   That may be so for the f i rst 

month, however,  s ince 30 Apri l  when the subpoen a was served 5 

on the respondent,  even though further correspondence 

ensued, the respondent took no steps ei ther to supply the 

documents provided or to have the subpoena set  aside.   I t  was 

only galvanised into act ion on 1 June when the matter was 

meant to proceed to t r ia l ,  but  when i t  brought an appl icat ion 10 

for a postponement.  

 

In my view the appl icat ion to have the subpoena set  aside 

should be struck f rom the ro l l  for lack of  urgency alone.  

However,  that  would not be in the interest  of  e i ther party,  as i t  15 

wi l l  only lead to further delays in c ircumstances where th is 

matter has already been postponed twice and where the t r ial 

could and should have been f inal ised by now.  I  wi l l ,  therefore, 

deal with the meri ts of  the appl icat ion.  

 20 

The company sets out four reasons why i t  says the subpoena 

should be set  aside.   First ly,  i t  says i t  was issued for an 

ul ter ior purpose, i .e.  to extract  “a h igher set t lement”.  

Secondly,  i t  says the documents subpoenaed have  no bearing 

on the pleaded issues.  Third ly,  i t  says they may fa l l  in to the 25 
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hands of  a competi tor,  and along with that ,  that  the documents 

are conf ident ia l .   Fourth ly,  i t  argues that  the employee is 

s imply embarking on a f ishing expedit ion.    

 

The pr incip les re lat ing to appl icat ions of  th is sort  are wel l  5 

known.  Perhaps the most convenient summary is that  found in 

the judgment of  Mahomed, CJ in Beinash v W ixley 1997 (3) SA 

721 (SCA),  and specif ical ly at  734 where he says the 

fo l lowing:  

 10 

“There can be no doubt that  every court  is ent i t led 

to protect  i tself  and others against  an abuse of  i ts 

processes.  Where i t  is  sat isf ied that the issue of  a 

subpoena in a part icular case indeed const i tutes an 

abuse, i t  is  qui te ent i t led to set  i t  aside.   As was 15 

said by De Vi l l iers  JA in Hudson v Hudson & 

Another 1927 AD 259 at  268:  

“When … the court  f inds an at tempt made to 

use for u l ter ior purposes, machinery devised 

for the better administrat ion of  just ice,  i t  is  the 20 

duty of  the court  to prevent such abuse. ” 

What does const i tute an abuse of  the process of  the 

court  is a  matter which needs to be determined by 

the circumstances of  each case.  There can be no 

al l -encompassing def in i t ion of  the concept of  “abuse 25 
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of  process”.   I t  can be said in general  terms, 

however,  that  an abuse of  process takes place 

where the procedures permit ted by the ru les of  the 

court  to faci l i tate the pursui t  of  the t ruth  are used 

for a purpose extraneous to that  object ive .   … A 5 

subpoena duces tecum  must have a legi t imate 

purpose.  … Ordinari ly,  a l i t igant is,  of  course, 

ent i t led to obtain the product ion of  any d ocument 

re levant to h is or her case in the pursui t  of  the 

t ruth,  unless the disclosure of  the document is 10 

protected by law.   The process of a subpoena  is 

designed precisely to protect  that  r ight .   The ends 

of  just ice would be prejudiced if  that r ight  was 

impeded.  For th is reason the court  must be 

caut ious in exercis ing i ts power to set aside a 15 

subpoena on the grounds that  i t  const i tutes an 

abuse of  process.   I t  is  a power which wi l l  be 

exercised in rare cases, but  once i t  is  c lear that  the 

subpoena in issue in any part icular matter 

const i tutes an abuse of  the process,  the court  wi l l  20 

not  hesi tate to say so and to protect  both the court 

and the part ies thereby f rom such abuse.”   

[Ci tat ions omitted].  

 

 25 
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Both part ies a lso referred me to a judgment of  th is court  in 

Cachal ia v Vinning  2012 (33) ILJ  611 (LC),  but that  judgment, 

to a large extent,  s imply re i terates the pr incip le set  out  by the 

SCA in Beinash v Wixley.    

 5 

I t  is  against  that  background and those pr incip les that  I  must 

consider whether the subpoena issued in th is case const i tutes 

an abuse of  process.    

 

First ly,  I  take into account that  the appl icant ’s c la im rests on a 10 

cla im that  he was dismissed for operat ional requirements.  

Whether that is a good or a bad c la im, is nei ther here nor 

there;  that  is for the t r ia l  court  to decide.   Why i t  is  re levant  is 

that ,  i f  he was indeed dismissed for operat ional requirements, 

then the f inancia l status of  the company and, therefore,  i ts 15 

f inancia l  statements and management accounts,  are re levant 

to h is d ismissal.    

 

More pert inent ly ,  though, I  turn then to the company’s 

countercla ims.   Those four countercla ims compris ing more 20 

than R4 000 000,00 worth in  tota l ,  are :  (1) that  the employee 

manipulated management accounts;  (2) that  he was 

responsib le for stock losses;  (3) that  he did not  exercise 

contro l  of  pal lets in the pe riod January 2012 to March 2014;  

(4) that  he was responsib le for the overpayment of  leave in 25 
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excess of  44 days ;  and (5) that he was responsib le for 

overpayments with regard to forkl i f ts (and that  c la im goes back 

to mid 2012, as an aside).   A l though i t  appears that  those are 

actual ly f ive countercla ims, two of  them should be read 

together.  5 

 

Having had regard to those countercla ims and the substance 

of  the company’s a l legat ions,  I  do not th ink i t  can be said  at  

th is stage that  the cla ims can be neat ly l imited to one or two 

aspects with regard to which the respondent can pick and 10 

choose which documents to make avai lable.   Clearly,  both the 

management accounts forming the very subject  of  one of  the 

countercla ims, and the f inancia l  statements  are re levant to the 

countercla ims, and more specif ical ly the employee’s responses 

and defences to those countercla ims.   15 

 

Ms Erasmus  said that  some of  the contravent ions were only 

d iscovered in 2015. That appears to me to be  i rre levant .  The 

quest ion is not  when they were discovered, but  w hen they 

arose.  In that  regard  both part ies wi l l  have to point  to the 20 

f inancia l  statements and the management accounts in order for 

the company to show on what i t  basis i t  countercla ims and for 

the employee to establ ish his defence, i f  any.  

  

 25 
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Once again,  whether he has a good defence or not ,  is 

i r re levant at  th is stage.  The quest ion is only whether the 

subpoena amounts to an abuse of  process.   The meri ts of  both 

his c la im and the countercla ims wi l l  be t raversed at  tr ia l .   At 

th is stage, though, i t  appears to me that  he has at  least  la id a 5 

basis for h is assert ion that  the documents subpoenaed may be 

re levant to both his c la im of  an unfair  d ismissal based on 

operat ional requirements;  and his defence in the 

countercla ims, and why they should be provided.  Once he, h is 

legal team, and perhaps his auditors have had an opportuni ty 10 

to peruse those documents,  i t  may wel l  be that  he d ecides not 

to use them at t r ia l ;  but  at  th is stage the interests of  just ice 

require that  he at  least  be given access to them.  

 

With regard to the cla im of  an ul ter ior purpose, the company 15 

has simply not  set out  any basis for that argument.   And with 

regard to the cla im that  the documents are conf ident ia l  and 

may fa l l  in to the hands of  a compet i tor,  i t  a lso has not la id any 

basis.   I t  may wel l  be inconvenient for i t  i f  the documents do 

fa l l  in to the hands of  a compet i tor,  but  there is no reason to 20 

suspect that  the employee wi l l  be so vindict ive  as to make the 

documents avai lable to another party.   As Ms De Wet  pointed 

out,  he is current ly employed in an unrelated enterpr ise and 

there is no reason to suspect h im of  having that  purpose in 

mind.  In any event,  i f  necessary,  the part ies could agree to an 25 
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undertaking that  i t  wi l l  not  be made avai lable to any th ird  

part ies.  

 

There is one remaining aspect and that  is that  Ms Erasmus  

argued that  the subpoena was not val id ly issued.  The ru les of  5 

th is Court ,  in  contradist inct ion to the High Court  ru les,  does 

not provide for two di f ferent  methods of  subpoena.  Rule 32 

deals with both a witness subpoena and a subpoena duces 

tecum .   Rule 32(3),  that  could perhaps have been more clear ly 

worded, says:  10 

 

“ I f  a witness is required to produce in evidence any 

document or th ing in the witness’s possession,  the 

subpoena must speci fy the document or th ing to be 

produced.”  15 

And then (5):  

“A witness who has been required to produce  any 

document or th ing at  the proceedings,  must hand i t  

over to the registrar as soon as possib le af ter 

service of  the subpoena, unless the witness cla ims 20 

that  the document or th ing is pr ivi leged.”  

 

The ru le does not make i t  c lear whether,  af ter handing over the 

documents,  the “witness” has to g ive evidence viva voce .   The 

form to be used for issuing  subpoenas does envisage tha t  a 25 
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witness is required to appear in person before the court  and to 

remain in at tendance unt i l  excused “ in order to test i fy”.   I t  then 

goes further to say “and inform them that  they are further 

required to br ing with them and to prod uce to the court  (here 

describe accurately the document,  book or other th ing to be 5 

produced)”.    

 

The subpoena issued in th is case did not  in terms require Mr 

Chhita to come and test i fy.   However,  i t  was issued to h im, i t  

was served on the company in the proper form and in terms  of  10 

Rules 4,  and i t  then states:  

 

“ Inform Mr Kishor Chh ita,  d irector of  the respondent  

of  [sic ]  Mogwele Waste (Pty) L imited ,  s i tuated at  no 

1 Louwtj ie Rothman Crescent,  At lant is Industr ia, 15 

At lant is,  that  the respondent is required to br ing to 

court  the respondent ’s annual f inancia l  statements 

for the f inancia l  years 2010, 2011, 2012, 2013, 2014 

and the management statements for the f inancia l 

years 2010, 2011, 2012, 2013, 2014.  And inform Mr 20 

Chhita that he should at no account not  comply with 

the subpoena as he may render h imself  and the 

respondent l iable to a f ine or to imprisonment.”  

 

 25 
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There could have been no doubt in the mind of  Mr Chhita and 

any of  h is fe l low directors  that  he was required to make at 

least  the documents avai lable.   And Ms De Wet  c lar i f ied in 

court  today,  as she apparent ly d id on 1 June  before Walele AJ, 

that  the appl icant does not require Mr Chhita to be present in 5 

person, but  only for the documents to be provided.  He has no 

object ion if  another witness could be cross -examined on the 

re levance of  those documents.   To say that  the subpoena has 

not been issued using the ipsissima verba  of  Form 4, is to my 

mind elevat ing substance over form.  I  am sat isf ied that  the 10 

subpoena was val id ly issued and served.  

 

In conclusion,  I  do not regard th i s subpoena to amount to an 

abuse of  process .  I t  is  re levant to the issue in d ispute and i t  

must stand.   15 

 

With regard to costs,  I  must take into account the requirements 

of  both law and fairness.   First ly,  I  take into the account that 

the respondent was unsuccessful.   Secondly,  I  take into 

account that th is appl icat ion , that has been brought on an 20 

urgent basis,  could and should have been brought some  t ime 

ago. At the very latest i t  could have been argued on 1 June 

when the part ies were in court in any even t to argue the 

appl icat ion for postponement.   The further costs incurred by 

the appl icant were unnecessary.  25 
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The appl icat ion to have the subpoena duces tecum  set  aside is 

d ismissed with costs.  

 

 5 

 

_______________ 

STEENKAMP, J 

 

APPEARANCES 10 

 

APPLICANT: Alma de Wet 

Instructed by Venter at torneys,  Durbanvi l le .  

 

RESPONDENT: L inda Erasmus  15 

Instructed by De Beer Minnaar at torneys,  Johannesburg.  


