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IN THE LABOUR COURT OF SOUTH AFRICA 

(WESTERN CAPE LABOUR COURT, CAPE TOWN) 

 

CASE NUMBER:          C817/2012 

DATE:             30 OCTOBER 2014  5 

In the matter between:  

DEPARTMENT OF HEALTH, WESTERN CAPE            Appl icant 

and 

SAMA obo  

DRS ANTHONY & MITCHELL             First  Respondent 10 

COMMISSIONER GOLDMAN N.O.         Second respondent  

PHSDBC          Third respondent  

 

J U D G M E N T 

 15 

STEENKAMP, J :  

 

This is an appl icat ion to have an arbi t rat ion award of  

Commissioner Bel la Goldman, dated 12 May 2012, reviewed  

and set  aside.   The appl icant, the Department of  Health of  the 20 

Western Cape, has a s ignif icant pr ior hurdle to overcome and 

that  is the quest ion of  condonat ion.  

 

In terms of  the Labour Relat ions Act 66 of  1995 an appl icant 

for review must f i le  such an app l icat ion with in s ix weeks.    25 
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The appl icant in th is case del ivered i ts appl icat ion for review 

three and a half  months af ter that  generous period of  s ix 

weeks had already expired.  

 

Mr Van  der Schyff ,  for the appl icant ,  at tempted to argue that 5 

that  is not  an excessive delay.   I  disagree.  I t  is  more than 

double the generous period already provided for in the 

legis lat ion.  I t  is  c lear ly excessive.   What the Court  then has to 

consider,  keeping in mind the test  set  out  in Melane v Santam 

Insurance Company Limited  1962 (4) SA 531 (A) ,  are the 10 

reasons for the delay.  

 

What is start l ing is that  the Department ,  and more specif ical ly 

the Director of  Labour Relat ions in the Department who 

direct ly deals with appl icat ions of  th is sort ,  a lready received 15 

the award on 22 May 2012 and according to h im or her --  the 

person is unnamed and did not  depose to a conf i rmatory 

af f idavi t  --  formed the view that  the award was reviewable.   He 

or she then referred the matter to the legal services 

department of  the Off ice of  the Premier  a week af ter he or she 20 

received the award,  namely on 30 May .  The director says that 

there is a “protocol”  in terms of  which al l  matters requir ing 

legal  intervent ion must be referred to that  department.  He or 

she does not expla in what caused the in i t ia l  delay of  a week 

before referr ing the matter to that department .    25 
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The department of  legal services then took another two weeks 

to provide the Director of  Labour Relat ions with a wri t ten 

opin ion on 14 June 2012 , forming the opin ion that  the matter 

could be taken on review.  

 5 

The deponent to the founding af f idavi t ,  Mr Feizal  Rodriques, is 

the Deputy Director of  Labour Relat ions in the Department of  

Health.   He says in h is af f idavi t  that the opin ion f rom the legal 

services department of  the Off ice of  the Premier came to the 

at tent ion of  one of  the deputy d irectors on 14 June.  He does 10 

not say who that deputy d irector is, whether he is referr ing to 

h imself ,  and if  he is referr ing to someone else,  he does not 

at tach a conf i rmatory af f idavi t .  

 

Be that  as i t  may, that  deputy d irector then waited for another 15 

week before instruct ing legal services  --  the very department 

that  had already provided the opin ion --  on 21 June 2012 to 

br ing the appl icat ion for review.  However,  nothing further 

happened unt i l  Rodrigues received a case f i le  f rom one of  h is 

col leagues who lef t ,  Mr Duma, as he says “ in or about the end 20 

of  June 2012”.   He does not say when. Rodrigues had 

requested a status report  f rom legal services in “mid June”, 

i .e .  before Duma lef t .  

 

 25 
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However,  he only received that report  “at  or about the end of  

July 2012”.   That further delay of  more than a month is ent i re ly 

unexplained.  Rodrigues then says that  he “not iced ”  that  th is 

d ispute,  i .e. the one involving Doctors Anthony and Mitchel l ,  

was not in h is d isputes register and he requested the f i le  and 5 

“saw for the f i rst  t ime when I  received i t  in  mid -August 2012” 

that  not  only had the Department not appl ied for review, i t  had 

not opposed the doctors’  appl icat ion to have the award in their 

favour made an order of  court .   

 10 

That further delay is a lso not  expla ined , but  what is even more 

start l ing is that  Mr Rodrigues, who is a deputy d irector of  

labour re lat ions and must be wel l  acquainted with the 

provis ions of  the Labour Relat ions Act,  then does absolute ly 

nothing for another  month unt i l  18 September 2012.  15 

 

This gross negl igence is not  expla ined at  a l l .   Only then does 

Rodrigues sent an emai l  to legal services “request ing advice 

on progress”.   There is then a further two week delay unt i l  1 

October 2012 that is a lso unexplained ,  when “Legal Services 20 

eventual ly instructed the State Attorney to br ing an appl icat ion 

to have the award reviewed and set  aside.”   “Eventual ly” is 

indeed the operat ive word.  By th is t ime the dies  for launching 

the appl icat ion had already expired on 3 July ,  i .e. 3 months 

before. 25 
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Yet the State Attorney takes another 3 weeks unt i l  25 October 

to del iver a s imple appl icat ion for review on a stated case 

where no evidence was led,  deal ing only with the interpretat ion 

of  a short  and simple col lect ive agreement an d compris ing al l  5 

of  12 pages.  The State Attorney and the appl icant provide 

absolute ly no explanat ion for that  further delay.    

 

This d i latory and negl igent inact ion on the side of  Government 

departments and of  the of f ice of  the State Attorney in Cape 10 

Town in part icular has at t racted the at tent ion of  the 

Const i tut ional Court  before ,  in Grootboom v Nat ional 

Prosecut ing Authori ty  [2014] 1 BLLR 1 (CC).  As the highest 

court  in the land pointed out in that  case, the appl icant 

seeking an indulgence in that  matter  --  as i t  is  in th is case  --  is 15 

no ordinary l i t igant.   I t  is  a Government department which can 

be expected to lead by example.   Legal proceedings on behalf  

of  the department are funded by the taxpayer.   The department 

can be expected to assist  and to protect  the courts by 

inst i tut ing pract ices which ensure compl iance with the ru les of  20 

Court .  In matters of  employment law i t  can be expected to 

promote the underlying pr incip le of  expedit ious dispute 

resolut ion.   Yet, i t  appears that  that  stern admonit ion by the 

highest court  in the land has fa l len on death ears as far as th is 

Department,  the Off ice of  the Premier of  the Western Cape and 25 
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the State Attorney are concerned.  The delay is excessi ve and 

the explanat ion therefor  is so poor as to be non-existent ,  other 

than at t r ibut ing blame to the gross negl igence of  the 

Department,  i ts of f ic ia ls,  the of f ic ia ls of  the Off ice of  the 

Premier and the State Attorney.  5 

 

As the Labour Appeal Court  has pointed out in Mai la v Shai 

N.O. [2007] 5 BLLR 432 (LAC) at  paragraphs 35 t o 37,  in  the 

absence of  a compel l ing explanat ion,  i t  is not  even necessary 

to consider the appl icant ’s prospects of  success on review. B ut 10 

in any event ,  the Department ’s  prospects of  success on review 

in th is appl icat ion are so poor as to be non-existent .   

 

Mr Van der Schyff ’s  main argument before Court  th is morning 

is  that the arbi t rator should have cal led for further evidence;  15 

but the part ies before the arbi t rat ion,  both of  whom were 

represented, speci f ical ly agreed that  the matter would be 

decided on the papers in terms of  legal argument.  

 

The dispute before the arbi t rator was the interpretat ion and 20 

appl icat ion of  a col lect ive agreement in terms of  sect ion 24 of  

the LRA.  That col lect ive agreemen t is resolut ion 3 of  2009, 

the Occupat ion Specif ic Dispensat ion for medical  of f icers, 

medical  specia l ists,  oncologists,  pharmacists and emergency 

care pract i t ioners.   25 
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That is exact ly the dispute that  the arbi t rator was cal led upon 

to decide, and that  is the dispute that  she did decide by 

agreement between the part ies and, as she is enjo ined to do 

by sect ion 138 of  the LRA, with the minimum of  legal 

formal i t ies and in the interest of  expedit ious dispute 5 

resolut ion.  There is absolute ly nothing unreasonable about 

that .   

 

The further question to ask ,  nevertheless,  is whether the 

conclusion that  she reached is one that  a reasonable arbi t rator 10 

could reach.  I t  undoubtedly is.   She had regard in detai l  to the 

common cause facts before her,  to the provis ions of  the OSD 

agreement  and to the quest ion that  served before her.  Taking 

al l  of  those into account ,  she properly interpreted the 

provis ions of  the agreement and she came to a reasonable 15 

conclusion.    

 

Given the poor prospects of  success,  the excessive delay 

occasioned by the appl icant in this matter an d the poor 

explanat ion therefor,  i t  should have been advised not to br ing 20 

th is appl icat ion belatedly as i t  d id.  

 

This matter should never have served before the Court.   Both 

part ies asked for costs to fo l low the result .   There is no reason 

in law or fa irness not to accede to that  request.  25 
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THE APPLICATION FOR CONDONATION --  AND THUS THE 

APPLICATION FOR REVIEW -- IS DISMISSED WITH COSTS.   

 

 5 

 

 

 

                                         ___________________________ 

STEENKAMP, J 10 

 

APPEARANCES 

 

APPLICANT:   Jerome van der Schyff  

Instructed by:    The State Attorney,  Cape Town.  15 

 

FIRST RESPONDENT: Suzanna Harvey 

Instructed by:    Hogan Lovel ls (SA),  Sandton.  


