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IN THE LABOUR COURT OF SOUTH AFRICA 

(WESTERN CAPE HIGH COURT, CAPE TOWN) 

 

CASE NUMBER:          C943/2012 

DATE:               9 OCTOBER 2013 5 

In the matter between:  

VOERMOL FEEDS (PTY) LTD                 Appl icant 

and 

COMMISSION FOR CONCILIATION,  

MEDIATION AND ARBITRATION                      1 s t  Respondent 10 

COMMISSIONER M LOYSON NO                     2n d  Respondent     

DR JASPER COETZEE                            3 r d  Respondent 

 

J U D G M E N T 

 15 

STEENKAMP, J :  

 

This is an appl icat ion to have the arbi t rat ion award by the 

second respondent,  Commissioner Madeleine Loyson, 

reviewed and set aside.   The award was handed down just 20 

short  of  a year ago on the 29 t h  of  October 2012.  The 

arbi t rat ion award ar ises f rom the di smissal of  the th ird 

respondent,  Dr J Coetzee, by the appl icant,  V oermol Feeds 

(Pty) Ltd.    
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The dismissal stems f rom an al legat ion that the employee had 

commit ted f raud by submit t ing ,  f i rst ly,  dupl icate expenditure 

c la ims for re imbursement ;  and secondly,  having purchased 

i tems in quick succession.   That was referred to by al l  the 

part ies as “quick succession cla ims.”  These cla ims were for 5 

purchases made by the employee whi le he was on the road. Dr 

Coetzee was employed as a sales representat ive for Voermol .  

This necessi tated him spending many hours t ravel l ing around 

the country.  He would then buy i tems such as snack bars and 

energy dr inks at  points a long the way and cla im these back 10 

f rom Voermol.  The “quick succession purchases” were 

purchases made with in m inutes of each other at the same 

sales points,  of ten for s imi lar i tems.  

 

A number of  re levant factors are common cause. Those are, 15 

f i rst ly that  the quick succession purchases were not in breach 

of  any ru le of  the company, a l though i t  may have been , as the 

arbi t rator found, “b izarre”.   Secondly,  i t  is  re levant that  the 

employee resigned, but  that  the company chose to cont inue 

with a d iscip l inary hearing.   The in i t ia l  hearing was postponed 20 

for var ious reasons.  I t  was then set down on a day by which 

the resignat ion would already have taken ef fect ,  and in short ,  

i t  is  common cause that  the employee did not  at tend the 

discip l inary hearing and that  i t  was held in h is absence.  
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However,  he f i led an unfair  d ismissal c la im and obviously the 

arbi t rat ion was held as a  hearing de novo  where al l  of  the 

part ies could g ive evidence.  The employee gave extensive 

evidence, as did the witnesses for the company , including i ts 

managing director, Mr Strydom, and a forensic invest igator,  Mr 5 

Moulton.   

 

The arbi t rator found that t he dismissal was procedural ly fa ir 

but  substant ively unfair .  She ordered Voermol to pay the 

employee, who had worked for the company for 15 years,  10 

compensat ion equivalent  to 12 months’  remunerat ion,  as wel l  

as the costs of  the arbi t rat ion in terms of  the a ppl icable 

Magistrates’  Court  tar i f f .  Voermol seeks to have the award 

reviewed and set  aside.  

 15 

The appl icat ion for review as wel l  as the appl icant ’s heads of  

argument were del ivered af ter the judgment of  the 

Const i tut ional Court  in Sidumo v Rustenburg Plat inum Mines 

Limited [2007]  BLLR 1097 (CC),  but  before the subsequent 

judgment of  the Supreme Court  of  Appeal in Herold v Nedbank 20 

Limited [2013] ZASCA 97.  A number of  the authori t ies referred 

to in the appl icant ’s heads of  argument have been overruled by 

the latest  judgment of  the SCA, in ter a l ia  that  of  the  LAC in the  

Nedbank case i tsel f .  
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However,  Ms Pil lay ,  who argued the matter today and who did 

not  draf t  the heads of  argument, made i t  c lear that  her 

argument  is based pr imari ly on the test  of  reasonableness as 

set  out  in Sidumo and re i terated in Nedbank.   

 5 

The appl icant ’s at tack on the award was aimed at  three 

elements.   First ly,  the quest ion whether d ismissal was for a 

fa ir  reason, or in shorthand, substant ive unfairness;  secondly,  

the award of  compensat ion ;  and th ird ly,  the issue of  costs in 

the arbi t rat ion.   10 

 

The arbi t rat ion award is  an extensive and closely reasoned 

one that spans no fewer than 30 pages.  Apart  f rom the 

arbi t rator ’s f inding that  d ismissal was not for a fa ir  reason i .e. 

substant ively unfair ,  the two content ious parts of  the award 15 

that  Ms Pil lay  took issue with are ,  f i rst ly,  that the arbi t rator 

ordered the company to pay the employee the fu l l  amount that 

is a l lowed by Sect ion 194(1) of  the La bour Relat ions Act ,  i .e. 

12 months ’  compensat ion.   Secondly,  the arbi t rator --  and th is 

is unusual for the CCMA -- ordered the company to pay the 20 

employee’s costs.    

 

I  wi l l  deal f i rst ly wi th the arbi t rator ’s f indings on substance.   

As I  have noted,  the employee was accused of  having 

commit ted f raud.  This was on the basis of  a report  compi led 25 
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by the forensic invest igator,  Mr Moulton.   As Mr Ackermann 

pointed out in h is argument,  Mr Moulton could f ind no evidence 

of  d ishonesty or f raud.  I  take into accoun t that ,  as Ms Pil lay  

pointed out and as Moulton test i f ied , that  was not h is decis ion 

to make.  I t  was the decis ion of  the employer.   Nevertheless , 5 

the decis ion of  the employer was based on the report  before i t  

and Mr Moulton,  who is a former prosecutor, co nceded that he 

would not  have proceeded with a f raud cla im , a lbei t  in  court 

and not in a d iscipl inary hearing.  

 10 

I t  is  further s ignif icant that  Mr Moulton conceded that  the 

dupl icate invoices were submit ted in error.   On a quest ion f rom 

the Commissioner,  he conceded that  “ the only legi t imate 

expectat ion” could be that  they were submit ted in error.   He 

went further and said “ there can be no other explanat ion than 15 

error because the documents indicate c lear ly that i t  is  a  

dupl icat ion.”   

 

He also conceded that  the employee in h is view did not  have 

any intent ion to def raud the employer.   This must be seen in 20 

the context  of  the act ions of  the employee of  submit t ing a 

l imited number of  dupl icate c la ims that  were or should have 

been checked by the MD, Mr Strydom, and in the context  of  the 

quick succession cla ims which,  as the arbi t rator pointed out 

correct ly,  was not a contravent ion of  any ru le.  25 
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The arbi t rator a lso took into account that  Dr Coetzee was a 

senior employee who had a clean record o f  over 15 years 

service and that  many of  the company’s customers bought i ts 

products because of  the employee’s re lat ionship with them.  5 

The employee admit ted that  he had made a mistake.  His 

explanat ion was that  he was on the road for lengthy periods of  

t ime and that  he would buy smal l  i tems to eat  and dr ink ,  f i rst ly 

then and there ,  and secondly later on when he was on the 

road. 10 

 

Strange as th is behaviour may seem, the  f inding of  the 

arbi t rator that  that does not cons t i tute f raud, is not in my view 

an unreasonable one.  

 15 

 I  must further take into account the f indings on credib i l i ty by 

the arbi t rator.   A court ,  as Mr Ackermann  pointed out,  wi l l  be 

slow to overturn the f indings of  a lower fo rum on credib i l i ty.   

That is so even on appeal ,  and th is court  is s i t t ing on review.  

The arbi t rator found that  Strydom “was not impressive”.   She 20 

further found that  the forensic invest igator,  Moulton,  was 

“possib ly the weakest l ink” and was also not an impressive 

witness.  On the other  hand she found Dr Coetzee as having 

been an “extremely compel l ing witness”.   Having considered 

the t ranscr ipt  of  the record ,  those conclusions do not appear to 25 
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me to be unreasonable.   

 

 I  further have to consider the f indings of  the arbi t rator against 

the standard set  out  by the Const i tut ional Court  in Sidumo and 

late ly by the SCA in Herold.  In th is regard, as Mr Ackermann 5 

pointed out  in h is supplementary note,  the SCA noted that  i t  is 

the major i ty judgment in Sidumo that  th is court  has to fo l low, 

and not the minori ty judgment of  Ngcobo J.   The Supreme 

Court  of  Appeal in Herholdt  a lso stressed that  the test in 

Sidumo is couched in the negat ive ,  i .e.  whether the decis ion 10 

reached by the arbi t rator is one that  could not  reasonably be 

reached; i t  is  a str icter test than simply asking whether the 

decis ion is one that  the arbi t rator could reasonably reach.  I t  is 

concerned pr imari ly with the result  rather than the process of  

reasoning of  the arbi t rator.  15 

 

This court ,  therefore,  i f  i t  were to uphold the review, would  

have to sat isfy i tsel f  that  the decis ion reached by the arbi t rator 

is one that  could not  reasonably be reached.  The appl icant 

has not d ischarged that  onus.  The arbi t rator careful ly 20 

considered al l  of  the evidence before her.   She noted that  the 

act ions of  the employee may have been strange , but  she 

accepted that  i t  d id not  amount to f raudulent  behaviour.   That 

must be considered also in the l ight of  her credi b i l i ty f indings 

which th is court  is not  in a posi t ion to overturn on review.  25 
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That br ings me to the quest ion of  compensat ion.   Bound up 

with that  is the f inding by the arbi t rator that  the employer had 

been vindict ive.    

 

Ms Pil lay  pointed out ,  qui te correct ly,  that  that  had not been 5 

put to the company’s witnesses in arbi t rat ion.   However,  the 

conclusion reached by the arbi t rator in th is regard is based on 

a considerat ion of  the facts and the evidence before her . 

Arbi t rat ion is meant to be an informal proces s which the 

arbi t rator may conduct in a manner that  she considers 10 

appropriate in order to determine the dispute fa ir ly and 

quickly.  I t  is  not  akin to a cr iminal t r ia l .  In th is arbi t rat ion,  she 

dealt  wi th the substant ia l  meri ts of  the dispute with the 

minimum of legal formal i t ies, as she is enjo ined to do by s 138 

of  the LRA.  Once again,  th is court  may not have couched an 15 

award in the same strong terms relat ing to the act ions of  the 

employer that  the arbi t rator d id.  However,  I  cannot f ind that 

the f indings of  the arbi t rator in coming to that  conclusion are 

so unreasonable that  no other arbi trator could have come to 

the same conclusion.   She took into account that  the MD, Mr 20 

Strydom, in i t ia l ly took no act ion;  that  he then took 10 months 

before he took further  act ion;  that  he refused to accept the 

employee’s explanat ion and contr i t ion ;  and that  Strydom 

himself  must a lso have been negl igent.  

 25 
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Sect ion 194(1) gives an arbi t rator a wide discret ion.   I t  

provides simply that  the compensat ion awarded to an 

employee whose dismissal is found to be unfair  because the 

employer d id not  prove that  the reason for d ismissal was a fa ir 

reason, must be just  and equitable , but  may not be more than 5 

the equivalent  of  12 months ’  remunerat ion.  I t  was up to the 

arbi t rator to consider  what is just  and equitable.   This court 

wi l l  not  readi ly interfere with that  d iscret ion on review.  

 

The arbi t rator  considers and expla ins in her reward why she is  10 

dr iven to award the maximum amount of  compensat ion al lowed  

by sect ion 194(1).  Once again,  had th is court  been sit t ing in 

arbi t rat ion, I  rather doubt that  the court  would have awarded 

the maximum compensat ion.   However,  th is court  is s i t t ing in 

review and not on appeal and the award made by the arbi t rator 15 

is not  outside of  a range of  possib le reasonable awards.    

 

That leaves the issue of  costs.   The arbi t rator was of  the 

opin ion that  the company had acted f r ivolously or vexat iously.  

Here again,  th is court  s i t t ing in arbi t rat ion, would not  have 20 

gone that far ;  but  even on appeal a h igher court doe s not 

easi ly interfere with an award of  costs ,  which is the subject of  

a wide discret ion,  imposed by a lower court .  Much less so on 

review.   

 25 
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Mr Ackermann  referred to Du Toit  and others,  Labour Law 

through the Cases  at  LRA 7-53 which in turns refers to the 

case of  Al luvia l  Creek Limited  1929 CPD 532 at  535, where i t  

was pointed out that  the requirement of  vexat iousness does 

not require intent .   Proceedings may be regarded as vexat ious 5 

“when they put the other s ide to unnecessary t rouble and 

expense which the other s ide ought not  to bear . ”   

 

That d ictum, I  th ink,  is not  af fected by the case that  Ms Pil lay 

referred to ,  which is that  of  the old Industr ia l  Court ,  which wa s 10 

of  course not a court  but  a t r ibunal,  that  of  Du Plessis v Sasol 

Oi l  1995 (16) ILJ  1617 ( IC).   There the court  dealt  wi th the test 

of  unreasonableness and held that :  

 

“This standard of  ‘unreasonableness ’  suggests 15 

that  the court  should to lerate even i l l -advised 

l i t igat ion if  there is some genuine issue in d ispute 

which i f  decided in favour of  an appl icant might 

resul t  in  success for the appl icant  even i f  the 

probabi l i t ies of  success are sl ight . ”  20 

 

In considering whether the arbi t rator exceeded her d iscret ion 

to the extent  that  her conclusion on costs is so unreasonable 

that  no other arbi t rator could have come to the same 

conclusion,  I  am constra ined to f ind that that  is not  the case,   25 
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whatever th is  court  may have found on appeal.    

 

In summary,  therefore,  on the str ict  test  as set  out  in Sidumo 

and re i terated in Nedbank, the award is not  open to review.  

Both part ies have asked that costs of  these proceedings fo l low 5 

the result .   I  see no reason to d isagree.   

 

THE APPLICATION IS DISMISSED WITH COSTS .  

 

 10 

 

 

 

                                         ___________________________ 

STEENKAMP, J 15 

 

APPEARANCES 

 

APPLICANT:  Ms L Pi l lay 

Instructed by Edward Nathan Sonnenbergs.  20 

 

RESPONDENT:  Mr LW Ackermann 

Instructed by André Ol ivier.  


