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1. This is an application in terms of section 145e Labour Relations Act (the
LRA)1 to review and set aside an arbitration awarthe second respondent (the
commissioner) handed down in arbitration proceesliungder the auspices of the
Public Health and Social Development Sectoral Bamgg Council (the bargaining
council). The application is opposed by the DeraticiNurses Organisation of South

Africa (Denosa) on behalf of Ms Baartman.

2 Ms Baartman is a professional nurse employed by the Department of Health

(Western Cape), the Applicant. Baartman has begiogred by the applicant since
1988. Baartman is a professional nurse curremtilyleyed at the Kraaifontein
Community Health Centre. A dispute had arisen betwMs Baartman and the
Applicant. The dispute was referred to arbitra@on the commissioner made an
arbitration award. The dispute concerniatkr alia, the interpretation and application
of Resolution 3 of 2007, being a collective agreenos the implementation of an
‘Occupational Specific Dispensation for Nurses @%®D)’. In the arbitration award

the Commissioner foundhter alia, that:

1 66 of 1995.
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2.1 The Applicant had not correctly interpreted and applied the OSD for
nurses and that Baartman should be ‘translatettieé@ost of Assistant

Manager: Nursing with effect from 1 July 2007.

2.2 The answering affidavit in this matter wied two days late and Denosa
on behalf of Baartman has applied for condonatibine degree of
lateness is very short. The circumstances thdttleéhe late filing of
the answering affidavit are fully canvassed andaxpd. A reasonable
explanation has been offered. In my view the Agplichas not been
unduly prejudiced by the fact that the answerirfgla¥it was filed two
days late. Denosa on behalf of Baartman does $@we prospects of
success and the case is clearly one of importaimcthe circumstances

condonation is granted.

3 In determining the dispute referred to arbitratnenoral evidence was
lead. The Applicant and Denosa on behalf of Baantagreed on a set of material and
common cause facts and the commissioner made draadm award on the basis of

those facts. In this regard the arbitration awgetgically records the following:
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“2 No evidence was lead. The parties informed rag tiere was
no dispute of fact and it was agreed that the gmxtiould submit
written Heads of Argument in writing. This was doh®wever, it
was evident from the Heads of Argument that thesis avdispute
on the facts. | accordingly requested that the endie re-
scheduled for a hearing. A second hearing was siéador the
11 March 2010. The matter was discussed in my poesand the
parties reached an agreement on the facts.

3 The parties were requested to provide more dafgilment.
This was done and the last argument was receivedApril
2010. The parties also submitted bundles of doaisrte me.

Background

5 The Applicant is a professional nurse employethisy
Respondent at the Kraaifontein Community Healthteehe
parties are in agreement that as at 30 June 2080Agdplicant
performed the functions of a manager in that she tiva overall
nurse in charge at the centre and that she supdrmisre than one
unit.

6 The nursing component of the facility is dividatb 3 separate
units, namely trauma, anti-retroviral unit and miaity. Each of
these units is headed by a unit manager who issenAll these
unit managers who were translated to the positperational
manager. The three operational managers repdretagplicant,
who in turn reports to the facility manager.

7 The Applicant was translated to the positionhef ©perational
Manager Nursing Primary Health Care with effectdrd July
2007.

8 It is the Applicant’s case that she ought to Hasen translated
to the position of Assistant Manager Nursing (Priyrdealth
Care) given the functions that she performed atithe of the
translation.

9 It is common cause that the Applicant falls urttierspecialty
stream as envisaged in clause 3.1.3 of resolutwi2807. “
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Review Grounds

4 The applicant’s review grounds are that the cassimner committed
misconduct in terms of section 145 of the LRA iattbkhe had incorrectly decided that
Baartman had performed the functions of a managgtlzat she was the “overall
nurse in charge” at the Community Health Centrethatithe commissioner exceeded
her powers in terms of section 145 in making aifigdhat Baartman should be
“translated” to the position of Assistant Managdeursing, even though this post was

not in existence.

5 However the arbitration award specifically recofpiaragraph 2) that Denosa
on behalf of Baartman and the Applicant reachedgaeement on the facts. Those
facts are described in paragraphs 5 tot@ alia, of the arbitration award. The
commissioner’s arbitration award rests on thoseeadjfacts. Notwithstanding the
various attempts by the Applicant, it is bound Iy facts that it agreed, in the
commissioner’s presence, to be common cause aadritot now escape the ordinary

consequences of such an agreement as to commanfeats In particular one of the
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common cause facts recorded by the commissiorieaiBaartman “performed the
functions of a manager in that she was the ovatalie in charge at the Centre and
that she supervised more than one unit” (paragbagitthe arbitration award). Itis
impermissible, on review, for a party to seek tdaan agreed set of facts. Those
facts served before the commissioner and both g@icant and Denosa on behalf of

Baartman are bound by those facts.

6 In analyzing the common cause facts and the sulmnssn behalf of the
Applicant and Baartman the commissioner in thetetion award specifically

records the following:

“24There is no dispute about whether or not the lisppt
qualifies for translation. The only issue in dispis whether or
not she was translated correctly. This issue goeboth the

interpretation and the application of the agreement

26 The purpose of the OSD is to attract and retairses in the
clinical nursing profession. Clearly the aim is itoprove the

position of nurses who qualify for translation. efé is logic and
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merit in Lose’s argument that it cannot be corrétat the
Applicant now finds herself in an inferior positiam relation to
her subordinates. The fact that the salary leve¢he Applicant
has improved after translation, does not in itselhder the
translation correct. Logic and common sense shdigkdte that it
is unfair for the Applicant to be translated to ##mne position as
that of her subordinates. In other words the Aggit's position
as a whole, after translation, has not become mtiractive. In
any event, the Respondent does not dispute the tfett the
Applicant is entitled to a position superior to tthaf her

subordinates.

27. ... | see no reason why the Applicant cannotraestated to

the position of Assistant Manager: Nursing at aeofhcility.”

7 In light of the common cause facts, which the Agpgulit cannot now undo,

the finding that Baartman “performed the functiofi®s Manager and that she was the
overall nurse in charge at the centre and supervisee than one unit” is properly
supported by the material before the commissiofrethe circumstances, there is no
proper basis for the Applicant’s contention tha dommissioner incorrectly decided
that Baartman performed the functions of a managdrthat she was the overall nurse
in charge at the Community Health Centre. In fheuenstances that ground of

review must fail.
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8 The commissioner awarded that Baartman shoulddpslated into the position
of “Assistant Manager :Nursing”. During the arhtton proceedings the Applicant
had advanced no factual or other basis that wdalttsn the way of this finding
made by the commissioner. The commissioner coresiidiie Applicant’s arguments
or submissions including its contentions that tbsifon of Assistant Manager does
not exist at the Kraaifontein facility. At paragha27 of the arbitration award, the

commissioner concluded that:

“The agreement does not limit translation to erigptposts at the
particular establishment where the nurse is employe
Furthermore, | have perused relevant Directivemftbe Minister
which in terms of the collective agreement, provitieection on

the manner of implementation of the OSD.

The fact that the Kraaifontein facility is not rgath implement
the OSD correctly, does not have to be end of them The
Department of Health has under its wing many faedi and
institutions. | see no reason why the Applicanhred be
translated to the position of Assistant Managenshihg at another
facility.”
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9 The facts before the commissioner support this losran.

10  Under our law the test on review is not whethewoar€ faced with the
facts and circumstances that served before arratrbg commissioner, would come
to the same or different conclusion but rather, ttwbethe commissioner’s findings

and conclusions falls within a range of reasonadsen

In the matter o8l Farming CC t/a Wigwamv CCMA2 Van Niekerk AJ held that:

“A commissioner arrives at a decision which no osable
decision maker could reach if the decision is upsued by any
evidence, or by evidence that is insufficient tas@nably justify
the decision arrived at or where the decision-makeores
uncontradicted evidence.”

Further, in the matter destel v Astral Operations Ltd3 the Court held that:

“Although the judgment irfsidumo, supra, superceded the test for
review as contained in the decision of this Cour€arephone

(Pty) Ltd v Marcus 199¢3) SA 384 (LC) §lso reported at
[1998] 11 BLLR 1093 (LAC) — Ed] at paragraph 37 following
dictum in the latter judgment is helpful in orderiltustrate the
nature of the test:

‘Is there a rational objective basis justifying tenclusion made
by the administrative decision-maker between theerra
properly available to him and the conclusion hslar eventually
arrived at..”

2 unreported LC judgment
[2011] 2 BLLR 129 (LAC) at para 17.
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11 In my view the commissioner’s assessment of théemae and the conclusions
and findings reached by the commissioner are suggdy the facts that served
before the arbitration proceedings. The commissisraavard including her findings
as to Baartman'’s ‘translation’ to the position afsfstant Manager: Nursing at another
facility fall within a range of reasonable decissorin particular this finding of the
commissioner does not involve any usurping of thers of the Applicant. In the
circumstances it is impermissible for this Courtreniew to interfere with the

arbitration award.

12 Accordingly | make the following Order:

(@) the review application is dismissed;

(b) theApplicant is ordered to pay the first responderists.

10
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Appearances:
For the Applicant: Adv. R. Nyman instructed by the State Attorney
For the Respondents: Adv. GA Leslie instructed by Chennells Albertyn
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