IN THE LAND CLAIMS COURT OF SOUTH AFRICA

Held at RANDBURG on 2-6 August, 23 September 1999 CASE NO: LCC 34/99
Before MEER and DODSON JJ, STEPHENSON (ADVISORY ASSESSOR)

In the matter between:

MPONGENI JOHN KHUMALO 1% Applicant
T AMDLETSHE 2 Applicant
M | NHLEKO 3 Applicant
ME MHLONGO 4" Applicant
M MHLONGO 5" Applicant
K JMKHONZA 6™ Applicant
PSMLABA 7" Applicant
E NHLEKO 8" Applicant
SNHLEKO 9" Applicant
B NKOSI 10™ Applicant
A D MDLETSHE 11" Applicant
P MDLETSHE 12" Applicant
SMDLETSHE 13" Applicant
M S KUNENE 14" Applicant
and

H W POTGIETER 1% Respondent
DEPARTMENT OF LAND AFFAIRS 2

Respondent

FIRST NATIONAL BANK 3" Respondent

REASONS FOR RULINGS

DODSON J:

Introduction

[1] The Court’sreasonsfor itsrulings on apoint in limine and a postponement application are
dealt with herein. The dispute arises from an application for the award of land in terms of chapter
111 of the Land Reform (Labour Tenants) Act.* | will refer toit asthe“Labour TenantsAct”. The
land concerned consistsof three adjacent farmsintheadministrativedistrict of Vryheid, Kwazulu-
Natal. They are:

0] Portion 2 of the farm KLIPRIF No. 111, in extent 492, 0147 hectares,

(i) Remainder of the farm KLIPRIF No. 111, in extent 492, 0147 hectares,

1 Act 3 of 1996.
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(i) Portion 3 of the farm BASAN No. 382, in extent 59,3434 hectares.
| will refer to them collectively as “the farm”.

[2] It is common cause that the applicants are labour tenants as defined in section 1 of the
Labour Tenants Act. They enjoy rights of use and occupation as contemplated in chapter Il of
the Labour Tenants Act in respect of thefarm. Thefirst respondent isthe registered owner of the
farm. The second respondent is the Department of Land Affairs.? The third respondent is First
National Bank and is the holder of a mortgage bond over the farm. The third respondent abides
by the decision of the Court in this matter.’

Factual Background

[3] Itisnecessary to go into the sequence of events leading up to the hearing of this matter in
some detail, because it is relevant to the rulings which are dealt with here. There is, apparently,
a history of disagreement between the applicants and the first respondent in respect of their
occupation and use of the land. Thisgaveriseto certain legal disputes, the details of which are
not relevant to the decision of this matter. Suffice it to say that those disputes lead to
negotiations between the applicants and the first respondent and the submission by the applicants
of an application for the award to them of the farm in terms of section 16 of the Labour Tenants
Act (the “section 16 application”).*

[4] After submitting the section 16 application, there were further negotiations between the
applicants pursuant to section 18 of the Labour Tenants Act.> The negotiations resulted in the
sgning of a written agreement between the applicants and the first respondent on 22 October
1998 (“the agreement”). The agreement is a purchase and sale of the farm, with the applicants as
the purchasers and the first respondent as the seller. The following are important clauses for
present purposes:

“[Preamble]
1
2 It was not suggested by anyone that the Department of Land Affairs did not have standing to litigate and
| will therefore assume that it does.
3 In the course of the proceedings, the third respondent successfully brought an application to intervene as

aformal participating party, but later withdrew, recording that it would abide by the decision of the Court.

4 Section 16(1)(a) allows a person who complies with the definition of a labour tenant to apply for the
award of land which he or she was entitled to occupy of use in terms of section 3 of the Labour Tenants
Act. Section 3 of the Labour Tenants Act in turn gives alabour tenant the right to use and occupy “that
part of the farm in question which he or she. . . was using and occupying on [2 June 1995]".

5 Section 18 provides for the resolution of an application for the award of land in terms of section 16 by
agreement between the applicants and the land owner.
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2.
The.... Seller hereby admitsthat the .... purchasers have been Labour Tenants as at 02 June 1995 and that
none of them has waived any of higher rightsin terms of the Act.
3.
The Seller for the purpose hereof admitsthat the purchaser and the Department of Land Affairshaveduly
complied with the provisions of Sections 16 and 17 of the Act respectively.
4,
The Seller in terms of Section 18 of the Act hereby proposes that the purchasers’ applicationsin terms
of the Act be finalised upon the undermentioned terms and conditions which the Seller regards as fair.
5.
NOW THEREFOR THE PARTIES hereto conclude the following agreement for consideration by the
Director-General of the Department of Land Affairs:

[Main Agreement]
L
2(a) The purchase price payable by THE PURCHASER to THE SELLER isthe sum of R1.2 million.

(b) The purchase price of THE PROPERTY shall be payable against registration of transfer, which
amount is to be lodged in cash or in the form of a guarantee acceptable to the Conveyancers
payable free of exchange in Pietermaritzburg against registration of transfer, such cash or
guarantee to be lodged with the conveyancers within 6 (six) months of the certification of this
agreement by the Department of Land Affairsand failing such certification determination by the
Land Claims Court.

3(a) This offer is subject to the PURCHASER being granted a subsidy by the Department of Land
Affairsin accordance with Section 26 of the Act.

(b) THE PURCHASER shall be obliged to submit this agreement immediately to the Department
of Land Affairs for consideration in terms of the Act.

8 Inthe event of the PURCHA SER failing to carry out any whatsoever of hisobligationshereunder
and inthe event of his continuing in such default for more than 30 (THIRTY') days after written
notice has either been handed to him or has been addressed to him by prepaid registered post or
on behalf of THE SELLER requiring him to remedy such default, THE SELLER shall havethe
right to either enforce this agreement or, at his opinion, to declare the same cancelled.

12. Should the Director-Genera of the Department of Land Affairsfail to certify this agreement in
terms of Section 18(5) of the Act within 30 (THIRTY') days from October 31 1998, the parties
hereby in terms of Section 18(8) of the Act request the Department of Land Affairsto refer this
agreement immediately and by no later than 10 December 1998 to the Land Claims Court in
terms of Section 18(7) of the Act, failing which either partie (sic) shall be entitled to take
appropriate legal action to have the fairness of the agreement adjudicated upon by the Land
Claims Court in accordance with the provisions of the Act.”

[5] Asisapparent from clause 12 of the agreement, section 18(5) of the Labour Tenants Act
requires such an agreement to be certified by the Director-General of the Department of Land
Affairsor incorporated in an order of Court before it has any effect. On 15 February 1999, the
Director-General duly considered the agreement and declined to certify it in terms of section
18(5). The reason why the Director-General declined to certify the agreement was expressy
stated by him in the certificate to be that he did not consider the compensation payable to the first
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respondent for the farm to be reasonable and equitable. At the time, the second respondent had
commissioned areport by avaluer, Mr Teversham, in which he valued the farm at R780 000,00
whereas the “purchase price” payablein terms of the agreement was R1 200 000.00.° Wherethe
Director-General declines to certify an agreement, section 18(7)(c) of the Labour Tenants Act
requires him, at the request of any party, to refer the section 16 application to the Land Claims
Court. The Director-General duly referred the matter to the Land Claims Court.”

[6] Upon receipt of the matter by the Land Claims Court, the President of the Court directed
that the matter be heard by the Court.® The presiding judge in the matter, Judge Meer, then
convened a series of pre-trial conferencesin terms of Rule 30 of the Land Claims Court Rules.
Rule 30 gives the presiding judge the power to convene such a conference of his or her own
accord or at thereguest of any party in order to “ promote the expeditious economic and effective
disposal of thecase.” Thefirst pre-trial conference was held on 21 April 1999. The need for an
early hearing of the matter was emphasised by the first and third respondents.

[7] The next pre-trial conference was held on 27 May 1999. At that conference, the parties
agreed that there was only one issue in respect of which they were in dispute and that related to
the amount of compensation which thefirst respondent wasto receivefor thefarm. Thiswasduly
minuted. The need for the matter to be heard urgently was once again emphasised by thefirst and
third respondents. Thisisreflected under item 4 of the minutes of the conferencein thefollowing
statement:

“Mr van Zyl emphasised the need to resolve this matter as expeditiously as possible given the financial
ramifications both for the Bank and Mr Potgieter if the matter was not speedily resolved.”

In order to accommodate thefirst and third respondents, the Court and the parties established that
the earliest dates upon which everyone would be available were 2 to 6 August 1999 and the
matter was set down for hearing then. The presiding judge also directed at the conference that
ameeting be held between the parties' expert witnesses as contemplated in rule 49(3) of the Land
Claims Court Rules.® It wasfurther agreed that another pre-trial conference would be held on 26

6 Infact, Mr Teversham initially valued the farm in May 1998 at R1 040 000,00. However, thisincluded
compensation for a building on the farm which had been destroyed. After subsequent discussions with
the applicants and an official of the second respondent, he revised the valuation in July 1998 to
R780 000,00, which excluded the figure which he had allocated for such compensation.

7 The validity of the referral is dealt with in paragraphs [27] to [33].

8 Section 19(1) of the Labour Tenants Act givesthe President of the Court the discretion to decide whether
the matter should be heard by the Court itself or referred to arbitration. It reads:

“19 Hearing of application by Court or referral to arbitration

(1) On referral of an application by the Director-General, the President of the Court or a
judge of the Court nominated by him or her may direct either that the application be
heard by the Court or that it be referred to arbitration.”

9 Rule 49(3) reads:
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July 1999.

[8] On 22 July 1999 the meeting of the expert witnesses took place. The second respondent’s
expert witness at the meeting was a valuer, Mr Derrick Griffiths (not Mr Teversham who had
provided the Department with its earlier valuation) and the first respondent’ s expert witness was
aMr H C Venter, an estate agent from the area. Also present were the applicants' attorney, the
first respondent’s attorney and counsel, an official of the third respondent and the second
respondent’ s attorney. The experts agreed on a number of important issues, most of which are
not relevant here. What is important for present purposes is that Mr Griffiths indicated at the
meeting that he valued the farm at R230 000,00. Mr Venter valued the farm at R1 106 000,00.
Also important is that in the minutes of the meeting it is reiterated that “the only fact in dispute
is the valuation given to the property”.

[9] Thethird and final pre-trial conference was held on 26 July 1999. At the conference thefirst
respondent indicated, for the first time, that he intended arguing a point in limine at the
commencement of the hearing of the matter on 2 August 1999. Details of the point inlimine are
set out below. The first respondent also indicated at the conference that he would call two
valuersasexpert witnesses and the second respondent indicated that it would call onevaluer. The
presiding judge was assured by al of the parties that they were ready to proceed with the hearing
on 2 August 1999.

[10] Onthe sameday asthelast pre-trial conference, the first respondent filed four documents.
The first document is headed “FACTS AGREED/FACTSIN DISPUTE". It reads asfollows:

“1 FACTSAGREED

11 That Applicants are Labour tenants
12 Locdlity of Farms
13 That [First] Respondent is lawful owner of the Farms

14 That the parties entered into an Agreement on 22" October 1998 whereby A pplicants purchased
[First] Respondents (sic) farms, commonly known as Klipdrift, from [First] Respondent.

15 That prior to this Agreement, awritten Agreement was entered into between the partiesin April
1998 whereby Applicants bought the farms from the [First] Respondent.

2. FACTSIN DISPUTE

21 Vauation of the farms....[the three farms are then listed)]

“The presiding judge may direct expert witnesses employed by the parties to meet for a
discussion of their evidence, and to prepare and sign aminute of their discussions, which must

set forth -

@ those facts, opinions and conclusions on which the expert witnesses agree;

(b) those facts, opinions and conclusions on which the expert witnesses do not agree; and
(© the reasons for any disagreement.

The presiding judge may direct how and by whom the minute must be prepared, and who may
be present at that meeting. ”
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Whether dwelling house on Klipdrift and other improvements should be taken into account in
determining price of land concerned or not. I1n other wordswhat exactly constitutesjust and fair
compensation.”

[11] The second document isan expert notice and asummary in respect of thefirst respondent’s
expert witness, Mr H C Venter.

[12] Thethird document isanotice of the point in limine. The material part of which reads as

follows:

“KINDLY TAKE NOTICE that the [First] Respondent will seek....aruling on............

(@

(b)

Whether the Court has any function other than to determine the fairness of the Deed of
Alienation (agreement);

Whether the Court has the power to determine a purchase price binding upon the seller, in the
event of the Court finding that the agreement is not fair.

KINDLY TAKE FURTHER NOTICE that should both the af orementioned questions be answered in
the negative, the [First] Respondent will not oppose the Director Genera of Land Affairs' refusa to
certify the agreement as reasonable and equitable, without conceding the point, given the great disparity
between the contract price and that which the Department of Land Affairsnow considersto be afair price
viz R230 000-00 as opposed to the contract price of R1,2 million.

The [First] Respondent will thereafter pursue his right to cancel the agreement and claim related relief
in terms of the common law”.

[13] The fourth document is an additional list of agreed and disputed facts which differs from
the statement referred to in paragraph [10] above. In essence it is a summary of the heads of
argument on which the point in limine is based. Both statements of agreed and disputed facts are
signed by the attorney for the first respondent.

[14] The point in limine was argued on 2 August 1999. The Court made the following ruling

the next day:

“The Court has considered the points in limine that were raised yesterday and as was promised we are
now in a position to make a ruling.

The Court makes the following ruling on the respondent’s pointsin limine:

1

2.

3.

The Court does have afunction other than to determine the fairness of the Deed of Alienation.

The Court does have the power to determine a purchase price binding upon the respondent in
so far asthe Court hasthe power in terms of the Land Reform (Labour Tenants) Act, particularly
in terms of section 22(4)(d) and 23(2),to determine the compensation payable to the first
respondent as owner of the affected land and other persons whose rights are affected by the
applicants application for an award of land in terms of Chapter 3 of that Act.

Costs are to stand over for determination at a later stage.”

Although the reference isto the first respondent’ s points in limine, the two issues are really part
and parcel of asingle point. Immediately after the Court gave its ruling, the first respondent
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applied for the postponement of the matter on the grounds that it needed to secure the services
of avaluer and in order to introduce into the proceedings a dispute in relation to whether or not
the applicants had in fact used and occupied the entire farm. The application for a postponement
was refused. The reasons for these rulings follow.

[15] The arguments advanced in support of the point in limine give rise to the following three
guestions:

0] Does the Court have the power to determine a purchase price binding on the parties?
(D) Does chapter 111 apply where an award is sought in respect of an entire farm?

(i)  Wasthere a proper referral?

| will deal with each question separately.

Question 1: does the Court have the power to determine a purchase price binding on the parties?

[16] Thefirst respondent argues that the agreement entered into between the applicants and the
first respondent was a private sale to which chapter 111 of the Labour Tenants Act does not apply.
He arguesthat the only function conferred on the Land Claims Court by that agreement isto give
an opinion on whether or not it agrees or disagrees with the Director-General regarding the
fairnessof the purchase pricein the agreement. The agreement does not givethe Court the power
to determine afair purchase price and bind thefirst respondent to it. Given the disparity between
the first and second respondents regarding the alleged value of the farms and the limits on the
Court’ s function to that of simply giving an opinion, the first respondent takes the view that an
enquiry inregard to value will be pointless. Instead, the first respondent iswilling to concede the
unfairness of the purchase price and to proceed in terms of his common law remedy of
cancellation of the agreement.

[17] Thisargument doesnot withstand scrutiny. Section 18(5) of the Labour Tenants Act reads:

“No agreement for the settlement of any application shall be of any effect unlessthe Director-General has
certified that he or she is satisfied that it is reasonable and equitable, or unlessit is incorporated in an
order of the Court in terms of this Act.”

Thismeansthat, if the agreement in this case is an * agreement for the settlement of any (section
16) application ”, it has no effect, because the Director-General did not certify it and it has not
been incorporated in an order of this Court. A reading of the agreement makes it quite clear that
itisindeed an agreement for the settlement of a section 16 application. Thisisapparent from the
following aspects of the agreement:

0] The preamble of the agreement confirms that there has been compliance with sections 16
and 17 of the Labour Tenants Act.

(i) Clause4 of the preamble specifically recordsthat the terms of the agreement represent the
first respondent’s proposal in terms of section 18 of the Labour Tenants Act as to how
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the applicants applications should be settled. Section 18 deal s specifically with settlement
agreements in respect of section 16 applications.

(i)  Clauses 2(b) and 12 of the agreement specifically contemplate the referral of the matter
to this Court in the event that the agreement is not certified by the Director-General.

The fact that the agreement has no effect meansthat it is not open to the first respondent at this
stage to attempt to resort to contractual remedies arising from the contract, as he threatensto do.
It also meansthat one must look at chapter 111 of the Labour Tenants Act, and not the agreement,
in order to determine the extent of the Court’ s jurisdiction in these proceedings.

[18] The starting point in analysing the jurisdiction conferred on the Court by chapter 111 is
section 18 (7)(c). That provision comes into operation when the Director-General declines to
certify a settlement agreement in terms of section 18(5) of the Labour Tenants Act. Section
18(7)(c) provides:

“|f-

(@

(© the parties reach an agreement but the Director-General is not satisfied that it is
reasonable and equitable,

the Director-General shall, at the request of any party, refer the application to the Court and
inform the other parties that he or she has done so.”

Now although the settlement agreement does not have effect as a binding agreement, clause 12
of the agreement records avalid request by the parties to the agreement to refer the matter to the
Land Claims Court intermsof section 18(7)(c). Inresponseto that request, the Director-General
referred the matter to this Court. Assuming for the moment that it was avalid referral, the Land
Claims Court then became seized of the matter in terms of section 19(1).°

[19] Once the Land Claims Court is seized of a matter in terms of chapter 111 of the Labour
Tenants Act, it hasthe powers (amongst others) conferred by section 22(4) of the Labour Tenants
Act which include the power to make an order on:

“(d) the compensation to be paid by the applicant to the owner of affected land or to a person other
than the owner whose rights are affected by the determination, order or award;

G the manner and period of payment of compensation;”.**

The Court not only has this power but it is, in a matter such as the present, duty-bound to

10 Section 19 is quoted in n 8.

11 Theterm “affected land” referred to in section 22(4)(d) isdefined in section 1 as*“land in respect of which
an application has been lodged in terms of section 17(1)". Section 17(1) deals with the lodging of a
section 16 application ie an application for the award of land in terms of chapter |11 of the Labour Tenants
Act.
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determine compensation. Thisis so because section 22(1) provides that:

“An arbitrator and the Court may dismiss an application referred to in section 16: Provided that the
arbitrator and the Court shall not dismiss an application if it is found by the arbitrator or the Court, or
if it is not in dispute, that the applicant is alabour tenant.” (my emphasis)

In this matter, it is common cause that the applicants are labour tenants, so the Court is obliged
to grant the section 16 applications and make an award of land.*> Section 23 of the Labour
Tenants Act then provides that:

“(1) The owner of affected land or any other person whose rights are affected shall be entitled to just
and equitable compensation as prescribed by the Constitution for the acquisition by the applicant
of land or aright in land.

(2 The amount of compensation shall, failing agreement, be determined by the arbitrator or the
Court.

3 Compensation shall, failing agreement, be paid in such manner and within such period as the
arbitrator or the Court may determine as just and equitable.” (my emphasis)

That, in my view, leaves the Court with no choice but to determine a binding purchase price (in
the form of compensation envisaged by section 23) whereit is seized of asection 16 application,
it is not in dispute that the applicants are labour tenants and there is no agreement as to the
compensation payable in respect of the land to be awarded.

[20] Itwasargued on behalf of thefirst respondent that section 23(2) cannot apply in this matter
because there was an agreement between the applicants and first respondent as to price. |
disagree. Asl have pointed out in paragraph [17], the effect of section 18(5) isthat thereisno
effective agreement between the applicants and thefirst respondent. In the circumstances section
23(2) applies. Evenif | am wrong in this regard, the reference to “agreement” in section 23(2)
must, apart from the labour tenant-applicants and the landowner, include agreement by the
Director-General asto compensation, particularly wherethe Minister of Land Affairsisproviding
the funds which will be used for compensating the land owner.*®

[21] Thefirst respondent also complained that, to interpret chapter 111 of the Labour Tenants
Act in thisway, would allow the Court to expropriate his property. His counsel referred to the
“strong presumption against the confiscation of rights’. He referred to the cases of Lenz
Township Company (Pty) Ltd v Lorentz and Stapylton-Atkins NNO and Another** and Malherbe

12 Itis so that section 22(4)(f) gives the Court the power to make an order on “compensation which shall
be paid to the applicant in lieu of an award of land or aright inland”. Thisform of relief is not referred
toat all in section 16 where the various awardsin relation to land and rightsin land are set out. Because
it was not suggested by any party in this case that the applicants should get relief in terms of section
22(4)(f), it is not necessary to decide whether the Court may order compensation instead of an award of
land where the applicants have applied for an award of land only.

13 See clause 3(b) of the agreement read with section 26 of the Labour Tenants Act.

14 1959 (4) SA 159 (T) at 164E - 165A.
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v Van Rensburg en 'n ander.”® However, if regard is had to those decisions, the presumption
referred to is that the legislature does not intend to confiscate without compensation unless this
is expressly provided for or necessarily implied. It is quite clear from a reading of the Labour
Tenants Act that confiscation without compensation is not intended. At the sametime, itisquite
clear that aform of expropriation is contemplated if the section 16 application is successful .6

Question 2: does chapter |11 apply where an award is sought in respect of an entire farm?

[22] The next argument was as follows: Section 16(1)(a) provides that “a labour tenant or his
or her successor may apply for an award of . . . the land which he or she is entitled to occupy or
useintermsof section 3". Section 3(1)(a) providesthat “[n]otwithstanding the provisions of any
other law. . . aperson who was alabour tenant on 2 June 1995 shall have the right with his or
her family members. . to occupy and use that part of the farm in question which he or she or his
or her associate was using and occupying on that date” (my emphasis). This application relates
to three complete farms, not a part of afarm. Therefore chapter 111 cannot apply.

[23] | do not agree with thisargument. It is so that the ordinary dictionary definition of “ part”
would usualy connote something less than the whole.” However, the word “part” in section
3(1)(a) must be interpreted in the context of the Labour Tenants Act as awhole, with due regard
to its purpose.’® To accept the first respondent’ s interpretation would mean that the protection
afforded by section 3(1)(a) would fall away if alabour tenant occupied the entire farm rather than
apart if it. That section gives security of tenure to persons who qualified as labour tenants on 02
June 1995. It is backed up by the right to reinstatement® of a labour tenant who was evicted
between 02 June 1995 and the date of promulgation of the Labour Tenants Act. On first
respondent’ s argument, the right to reinstatement would also fall away if the labour tenant used
and occupied the entire farm rather than a part of it. The idea of labour tenants using an entire
farm is not fanciful or unusual.®® To exclude |abour tenants who occupy an entire farm from the

15 1970 (4) SA 78 (C) at 82G - H.

16 There are a number of other indications in the Labour Tenants Act that a scheme of expropriation is
indeed intended by chapter I11. For example, the cross reference to “just and equitable compensation as
prescribed by the Constitution for the acquisition by the applicant of land . . .” in section 23(1) isacross
reference to section 25(3) of the Constitution of the Republic of South Africa Act 108 of 1996, the
subsection of the property clause which deals with the determination of compensation for expropriation
of property. See also Section 38(1) of the Labour Tenants Act which deals with the registration of deeds
of transfer in respect of land awarded in terms of chapter |11 of the Labour Tenants Act. Transfer takes
place in terms of section 31 of the Deeds Registries Act 47 of 1937 which deals with the transfer of
expropriated land.

17 See Sv Wymers 1968 (1) SA 118 (O) at 120.

18 See MIifi v Klingenberg [1998] 3 All SA 636 (LCC) at 648i-649e and Minister of Land Affairs and
another v Samdien and others [1999] 1 All SA 608 (LCC) at 615b-617d.

19 See section 12 of the Labour Tenants Act.
20 There was reference in the evidence in this case, which was not disputed, to the well-established concept

of a“labour farm” which is to be found in the northern KwaZulu-Natal area. Thisis apparently afarm
which isused exclusively by an employer of labour tenantsand their families to provide them with land
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rights conferred by sections 3, 12 and chapter |11 would seriously undermine the main purposes
of the Labour Tenants Act. Those purposes are described in the long title as follows:

“To provide for security of tenure of labour tenants and those persons occupying or using land as aresult
of their association with labour tenants; to provide for the acquisition of land and rightsin land by labour
tenants; and to provide for matters connected therewith. 2

[24] In interpreting the word “part”, regard must be had to the presumptions of statutory
interpretation that an absurd, harsh or unjust result is not intended.” On first respondent’s
interpretation of that word, labour tenants who occupied and used an entire farm would have no
claim under chapter 111, yet those who occupied only afraction less than the whole farm would
be entitled to claim. This would amount to an unjustifiable form of discrimination. The result
may well be that alabour tenant who has a claim in respect of an entire farm, would couch his or
her claim in respect of a small fraction less than the whole to ensure that the claim was not
rejected. Thiswould be an absurd and undesirable state of affairs.

[25] Thereisanother absurdity to which the first respondent’ s suggested interpretation gives
rise. Paragraphs (a) and (b) of section 16(1) of the Labour Tenants Act set out various areas of
a farm for which application might be made for an award, depending on the particular
circumstances of the labour tenant before promul gation of the Labour TenantsAct. In paragraph
(@), itisthat part of the land concerned which the labour tenant was entitled to use and occupy
on 2 June 1995.% |n paragraph (b), it is:

“the land which he or she or his or her family occupied or used during aperiod of five yearsimmediately
prior to the commencement of this Act, and of which he or she or his or her family was deprived contrary

to the terms of an agreement between the parties”.

In paragraph (b), there is patently no limitation to a portion less than the whole of afarm. If the
first respondent’ s argument was to be accepted, the labour tenant who used to occupy the whole
farm, but was deprived of hisor her occupation (alabour tenant contemplated in paragraph (b))
is entitled to the benefits of chapter 111, while the labour tenant who occupied the whole farm
without necessarily being so deprived (a labour tenant contemplated in paragraph (a)), is not.
Thereisno logical reason for treating the two categories differently.

[26] In order to avoid these unjust and absurd results, the word “part” in section 3(1)(a) must

for residentia purposes, grazing and cropping. The labour tenants then provide labour on other farms
belonging to the employer.

21 The last two paragraphs of the preamble are also relevant. They read:

“WHEREAS it is desirable to institute measures to assist labour tenants to obtain security of
tenure and ownership of land;

AND WHEREAS it is desirable to ensure that |abour tenants are not further prejudiced;”
22 Devinish Interpretation of Satutes (Juta, 1992) at 177-178

23 See above n 4.
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beinterpreted to include the entire farm, where the entire farm was used and occupied by alabour
tenant. Thisin turn means, because of the cross-reference to section 3 in section 16(1)(a), that
anaward intermsof chapter 111 of the Labour Tenants Act ispossiblein respect of an entirefarm.

Question 3: was there a proper referral?

[27] It was argued further by the first respondent that the section 16 application was not
properly referred to this Court by the Director-General in terms of section 18(7) of the Labour
Tenants Act** and that the referral was, therefore, void. The basis for this contention is that, if
regard is had to the wording of the notice of referral, the Director-General referred to this Court
an agreement and not an application as he was required to do by that section. Thewording of the
relevant part of the noticeis as follows:

“This document gives you notice that the Director-General of Land Affairs is referring a settlement
agreement to the Land Claims Court concerning an application for an award of certain rightsin land to
Mpogeni John Khumalo and 13 others...” (my emphasis).

[28] The referral of matters to the Court in terms of chapter 111 is dealt with not only in the
Labour Tenants Act, but also in rules 40 and 41 of the Land Claims Court Rules.”® Sub-rules (1)
and (2) of rule 40 provide asfollows:

“(1) When the Director-General refers any application to the Court in terms of section 17(6) or
section 18(6) or (7) of the Land Reform (Labour Tenants) Act, he or she must initiate the case
by a notice of referral based on form 5 or 6 (as the case may be) of Schedule 1 to these rules.

(2 When filing anotice of referral, the Director-General must a so file abundle which contains at
least the information and documents listed in rule 41, where relevant.” %

[29] Form 5 of schedule 1isanotice of referral expressly stated to be for thereferral of matters
by the Director-General where agreement has been reached and form 6, a notice of referral for
the situation where no agreement has been reached. Thereferral in this case was effected by way
of anotice of referral based accurately on form 5 of schedule 1 to the Land Claims Court Rules.
The first part of the document?” echoes the wording of form 5. It includes a description of the
three farms making up the farm. It informs parties of their obligation to deliver a notice of
appearance in the event that they wish to participate in the “ Court proceedings which deal with
the agreement”. It informsthe partiesof their right to deliver aresponseto “the agreement or any
report or other document in the bundle filed by the Director-General with the Land Claims
Court”. Attached to the notice of referral were the documents required by rule 41, including the
settlement agreement and the Director-General’s certificate in terms of section 18(5) of the

24 The relevant part of section 18(7) is quoted in paragraph [18].
25 Published in Government Notice No 594 in Government Gazette No 20049 dated 7 May 1999.

26 Rule 41 deals with the information and documents to be submitted by the Director- General when
referring an application to the Land Claims Court.

27 Including the part which | have quoted in paragraph [27].
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Labour Tenants Act.?

[30] Inmy view, the Director-General complied with rules 40 and 41. Hischoice of form 5 as
opposed to form 6 cannot be faulted. Rule 41(h)(iii)* suggeststhat, on referral of the matter to
the Court, the relevance of a settlement agreement does not fall away if the Director-General
declinesto certify the agreement. The rule requires both the agreement and the certificate to be
submitted to the Court as part of thereferral. Thisiswhat hedid. Moreover, form 6 isdesigned
for the situation where the matter is to be referred to arbitration, not for the situation where the
parties envisaged adjudication by the Court.*

[31] The question then iswhether the Director-General’ s compliance with the rules gaverise to
aninvalid step in terms of the Act. That is not necessarily an impossible result if the rules have
not been framed so asto be properly co-ordinated with the Labour Tenants Act.3* Section 18(7)
clearly envisages the referral of an application to this Court by the Director-General. Were the
notice of referral and annexed documents in this case something other than an application?

[32] Inmy view the documentsreferred to the Court by the Director-General together constitute
an application as envisaged by section 18(7). Thisis apparent from the following features of the
documentation:

0] The words “settlement agreement” in the above extract from the notice of referral are
qualified by the words “ concerning an application for an award of certain rightsin land”.

28 Rule 41 (1)(h) reads:

“When the Director-General refers any application to the Court as envisaged in rule 40(1), he
or she must submit the following information and documents to the Court, where relevant -

(h) where a settlement agreement for the resol ution of any claim has been concluded, also -
() the settlement agreement;

(i) where the settlement agreement was signed on any party’s behalf, proof that
the signatory was duly authorised to sign; and

(iii) a certificate from the Director-General indicating whether or not he or sheis
satisfied that the settlement is reasonable and equitable.”

29 Quoted above n 28.

30 In fact form 6 is outdated and needs to be amended pursuant to the amendment to section 19(1) of the
Labour Tenants Act brought about by the Land Restitution and Reform Laws Amendment Act 63 of 1997.
Prior to that amendment, all cases referred to the Court had to be referred to arbitration. The President
of the Court now has a discretion whether to refer the matter to arbitration or direct that it be heard by
the Court. Section 19(1) is quoted aboveinn 8.

31 Seethe discussion of the relationship between a statutory provision and subordinate legislation (therules)
in Erasmus Jones and Buckle Civil Practice of the Magistrates Courts in South Africa 9" ed Vol 2
Service Issue (Juta,1996) at 1-8
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(D) The heading to the notice refers to the applicants as “applicants’ and to the first
respondent as “respondent”. This is nomenclature which suggests an application.

(i) If therewas any doubt asto the nature of the legal action being taken, this was resolved
by perusal of the settlement agreement which formed part of thereferral. Although it was
not a binding contract because of section 18(5), it was very clear evidence of what the
Director-General wasdoing, particularly when read with the certificatein termsof section
18(5). In clause 12 of the agreement, both applicants and the first respondent expressly
reguested “the Department of Land Affairsto refer this agreement immediately . . . to the
Land Claims Court in terms of Section 18(7) of the Act” (my emphasis).

(iv)  Asrequired by rule 41(b), title deeds, the results of deeds office searches and maps in
respect of the farm were included in the documents annexed to the notice of referral.
There was accordingly no doubt as to which properties were affected.

(v)  Alsoincluded in the documents annexed to the notice of referral was a copy of a notice
which had appeared in the gazette in terms of section 17(2)(c) of the Labour Tenants Act
giving notice that an application for the acquisition of land had been lodged in terms of
section 17(1) of the Act. The properties making up the farms are described in the notice
and the applicants are listed and described in the notice as applicants.

[33] The Court was accordingly satisfied that the application was properly referred.

The postponement

[34] Immediately after the Court handed down its ruling on the point in limine, the first
respondent applied for a postponement on the following grounds:

0] he wished to secure the services of avaluer to deal with the new approach of the second
respondent regarding the value of the farm,

(i) he wished to place in dispute the area of the farm to which the applicants had any claim
and to contend that this did not amount to the entire farm;

(@ili)  hewished to “raise an estoppel” against the second respondent so as to prevent it from
relying on the value contended for by them since the meeting of the expert witnesses;

(iv)  generdly it was argued on behalf of the first respondent that the court’ s ruling had taken
him by surprise and that he had not, until the Court’ s ruling, been aware of the nature of
the proceedings. Only now would he be in a position to prepare properly.

[35] These arguments were devoid of merit. The first respondent was legally represented
throughout. Perusal of the settlement agreement reveal sthat the first respondent wasfully aware
of the nature of the proceedings and the implications of the referral of the matter (at the request
of thefirst respondent himself, along with the applicants) to the Court in terms of section 18(7).
This understanding of the matter was confirmed when all the parties agreed at the conference on
27 May 1999 that the only issue to be tried was the just and equitable compensation to be paid



Page 15

interms of section 23 of the Labour Tenants Act. This agreement was recorded in the minute of
that conference. The latter part of rule 30(10) of the Land Claims Court Rules provides:

“If feasible, the minutes must be submitted to the parties who attended the conference for comment.
Thereafter the minutes will . . . be certified by the presiding judge, whereupon those minutes will be
binding on all parties.”

The minutes pertaining to that conference were duly circulated for comment and certified. Inmy
view it was not open to the first respondent at such a late stage in the proceedings to attempt
fundamentally to redefine the dispute by introducing new contested issues. He was bound by the
minute of the conference on 27 May 1999.

[36] The suggestion that it was the second respondent which had caused the need to brief anew
valuer was unfounded. Thefirst respondent indicated at the conference on 26 July 1999 that he
was ready for trial and would be calling two valuers as witnesses. One of those valuers, Mr
Venter had filed an expert summary which confirmed that he would support the first respondent’s
contention as to the value to be placed on the farm. There was no suggestion as a basis for the
postponement application, that Mr Venter was not available. Moreover, there had been three
opportunities to object to the late naotification by the second respondent of the low value which
it would seek to place on the farm, none of which had been made use of. These were the meeting
of the expert witnesses where this information was conveyed for the first time, the conference on
26 July 1999 and the time when the expert summary in respect of Mr Griffithswasfiled. Onnone
of these occasions did the first respondent raise the need for a postponement.

[37] Nor could the second respondent be blamed for the hurried fashion in which the
proceedings were conducted. As| have illustrated above, thiswas at all times at the request of
the first respondent. A party to litigation is not entitled to a postponement as of right.* Thisis
all the more so where the first respondent was expressly not willing to tender any wasted costs
relating to the postponement.® A postponement subject to a costs order would in any event not
properly have remedied the pregjudice which the other parties faced. Moreover, the first
respondent, by his counsal’s own admission, isin financid difficulty and may well not be able to
make good any costs order.

[38] For thesereasons, the postponement wasrefused. The costsissues arising from the matters
referred to in these reasons are dealt with in the judgment of my colleague Judge Meer pertaining
to the merits of this matter.

32 Dendy (ed) Herbstein & Van Winsen: The Civil Practice of the Supreme Court of South Africa, 4th ed
(Juta & Co, Cape Town 1997) at 666.

33 Herbstein & Van Winsen above n 33 at 668-670.
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