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I ntroduction

[1] This is an application for leave to appeal to tlebdur Appeal Court
against the order made by this Court on th& Xbvember 2007. In
terms of that order this Court dismissed the revapplication of the
applicant.

Background facts

[2] The applicant was prior to his dismissal employgdhe respondent as a
designer draftsman. One of his responsibilities t@asonceptualise and
design a production line for the manufacturing adkie callipers for the

BMW cars.



[3]

[4]

[5]

[6]

The applicant was dismissed by the respondent foor pwork
performance. The essence of the issue of poor npeaftce arose from
the task given to the applicant to separate thdymtmon lines for both
the back and front calliper breaks of the BMW c@sparently because
of the specifications by BMW there was a delayhia separation of the
production lines which was supposed to have beemplsied by March
2005.

According the respondent despite the promise byafipdicant to deliver
the line by June 2006 he failed to do so, and &smecwas then taken to
abandon the project which at that stage had castapplicant R2.5
million.

The applicant testified during the arbitration megthat he was tasked to
design and produce drawings which were to be useadianufacture a
machine to produce the break callipers. He desigmret produced the
drawings but it turned out later that the partdh&f machine had many
faults which required regular repairs. The pallatsre for instance
incorrectly sized.

The applicant contended during the arbitration ingathat he was
dismissed for loss of production which had not sterted and therefore
the reason for his dismissal was invalid. He furtbentended that the
reason for his dismissal was to avoid having to Ipigycommission for

work he had already completed.



Groundsfor review and the arbitration award

[7]

[8]

[9]

The commissioner found in his arbitration awardt thavas common
cause that the production line had failed to ligats expectations and
that the applicant was not blameless for theseltsedde further found
that the evidence before him indicated that thererewproblems
experienced on the manufacturing side but this liteel to do with the
applicant. In this regard the commissioner furfioend that the failure of
the assembly line could not be attributed to theliegnt alone and
therefore the dismissal was unfair because theptiisary proceedings
were inconsistently applied in that only the apgaticwas charged for the
poor results.

Because the applicant had indicated that he didwsst to be reinstated,
the commissioner in the light of his findings calesed compensation in
terms of section 194 of the Labour Relations Aco6&995 (the Act). In
this respect the commissioner took into accountampensating the
applicant in the amount of R35 000,0€h€ likely role of the applicant in
the matter that gave rise to the dispute as welth@shis relative short
period of his employmentkith the respondenihe compensation award
was equivalent to one month’s remuneration.

The grounds of review as set out in the applicafdisnding affidavit

were as follows:



[10]

[11]

[12]

“Commissioner Mr DG Levy awarded unfair dismissald an
compensation in the amount of one month’'s remuioerat
package, explaining that | worked short time in ¢thenpany.

| worked in the company 21 months, but | resigmethe previous

company HUBCO Forgings, because of the great presnis the

Alfred Teves Brakes systems. Unfortunately, | wafgiu (sic)

dismissed and for all the years of my honest warkother

companies (that must be taken into consideratibhave got one
salarie (sic).”
The applicant also complained that the commissiongcised him when
he challenged the questions which were being ableithe respondent.
These are the questions he regarded as being dstufhe applicant
further complained that the commissioner failedaice into account that
the real reason for his dismissal was becauseeipondent was avoiding
having to pay him his 10% savings incentive.
The respondent raised two points in limine durimgse proceedings. The
one point related to the late filing of the reviepplication by the
applicant and the other one to the failure to @el& proper record upon
which the Court could consider the review.
It is common cause that the arbitration award vexed to both parties
on the &§ January 2007 and therefore the 6 (six) weeks ifimgfthe
review application in terms of section 145 of trebbur Relations Act 66

of 1995 would have expired on the™Bebruary 2007. The applicant
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[13]

[14]

[15]

[16]

[17]

filed his application on the #3March 2007 a delay of about 4 (four)
weeks without applying for condonation for thisalel

It is trite that condonation for the late filing afreview application can
be granted on good cause shown for failure to cpmh the prescribed
time frame. In the present instance, the applidaiéd to apply for
condonation despite it being brought to his attentry the respondent
that he needed to do so.

In Allround Tooling (Pty) Ltd v NUMSA (1998 ) 8 BLLR78(LAC)the
Court held that a litigant is obliged to apply tmmdonation for failing to
comply with the time frames as required by the &sasoon as he or she
becomes aware of the delay.

Therefore the applicant’s application stand to isendssed on the ground
that the Court does not have jurisdiction to coasithe application
because it is outside the 6 (six) weeks periodideal/for in section 145
of the Act and the applicant has resolved not f@yafor condonation for
the lateness of his application.

As concerning the inadequate record of the armtigbroceedings, it is
clear from the record that there are certain postiof the transcription
which is missing. It is also apparent that thera substantial part of the
transcription that is inaudible. The applicant wafrmed about this
problem but chose to ignore it.

In terms of rule 7A (6) of the Rules of this Couhte duty to ensure that a

proper record is placed before the Court for pugpax review rests with
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the applicant. The reason for a proper record iadsist the Court in
determining in a fair manner the issues which wéefore the
commissioner during the arbitration proceedings lugiag the

assessment of the reasonableness of the conchesiohed in the award.

[18] In dealing with the issue of the missing part leé record the Labour
Appeal Court, in the case &apane v Van Aarde N.O &Others 2007
JOL 20412(LAC)confirmed its decision iifecare Special Services
(Pty) Ltd t/a Ekuhlengeni Care Centre v CommisgidoeConciliation
Mediation & Arbitration & others (2003) 24 1LJ 9301_AC), and per
Kruger AJA said:

“In the ordinary course the appellant should firdtave
endeavoured to establish, by way of further ingasibn and
affidavits, whether or not the missing part waseirievably
lost. If not, then the parties and the commissiasteuld have
endeavoured to reconstruct the missing part.

[19] In the Papane’scase (supra), on the facts the Court found that th
appellant failed to initiate any step towards tkeonstruction of the
missing part of the record and to this extend tloeirCheld that, the
court a quo should have declined to hear the mattetts merit and
should have either dismissed the application aicktit off the roll.

[20] It is therefore my view that the applicant hasddito place before this

Court a complete record to enable the Court tosasaad evaluate the

reasonableness of the conclusion reached by thenmsmoner. In the
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[21]

[22]

absence of an explanation as to why the applicastfhiled to place
before this Court a proper record and or what shep®ok to address the
problem of the defective record, the review appitca stands to be
dismissed on that ground alone. .

The other ground upon which the applicant’'s applbcastand to be
dismissed, is on basis that he has failed to maiteaocase justifying
interference with the arbitration award of the cassioner. The test to
apply in this regard is the reasonable decisionensdst as enunciated in
Sidumo & Another v Rustenburg Platinum Mines (Rtgjited & Others
(2007) 12 BLLR 1097 (CC)The enquiry to be conducted in the
application of the reasonable decision-maker teshat of determining
whether the decision of the commissioner is oneclwla reasonable
decision maker could not reach.

In the present instance the decision reached bycdmemissioner to
award the applicant compensation equivalent to atim® salary cannot,
in my view, be said to be one which a reasonabtesoim-maker could
not reach. The conclusion of the commission isaealsle because the
reading of the arbitration award reveals very djeathat the
commissioner appreciated the task he was conframtédand properly
applied his mind as to the appropriate relief. ¢ébaclusion is supported
by his reasoning which cannot be faulted for uroeable. He arrived at
the conclusion after analysing the evidence befone and evaluating

what the appropriate sanction would be, in theuonstances of this case.
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[23]

It was on the basis of the above reasons thaethew application of the

applicant was dismissed.

L eave to appeal

[24]

[25]

The applicant set out his grounds for leave to aba follows:
“l am asking the honourable court to consider myecasy seriously.
WHY? | must say that | did not see democracy oticeifrom the
Labour Court, in my case. It looks to me that thstice system is
designed to protect the companies and employersditgmployees.
In my case the Labour Court’s judge Mr Molahlehcepted the lies as
a truth and this way helped the company to stealnmaypey for the
savings that | made (incentive) as well as to avihie payment of
contribution for the big damage they made to me amdfamily by
unfair dismissal.”

The other complaints of the applicant are set onuhis application for

leave to appeal which | do not deem necessarypeateherein.

Applicable principles- leave to appeal

[26]

In terms of s166(1) of the Act a party whishingatagpeal to the Labour
Appeal Court against a judgment of the Labour Chaed to obtain leave
to do so from the Labour Court. The test to applyemw considering
whether or not to grant leave to appeal is whethere is a reasonable
prospect that another Court may come to a diffecentlusion to that of

the Labour Court.



[27] | have carefully considered the purported groumiddave to appeal as
set out in the applicant’s application for leaveajgpeal. | have also
considered the above reasons for dismissing theweapplication of the
applicant including the submissions made by bothigsm | am not
persuaded that another Court may come to a differ@mclusion to the
one reached by me in this judgment.

[28] In the circumstances make the following order:

() The application for leave to appeal to the Laboypéal
Court against my decision of dismissing the review

application of the applicant is dismissed.

(i) There is no order as to costs.
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