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JUDGMENT 
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Introduction 

[1]The respondent approached the Labour Court in terms of section 77(1) and

77(3) of the Basic Conditions of Employment Act No. 75 of 1997 (the Act)

seeking an order directing the appellant to pay her arrear salary from the date

of her dismissal to the date of her reinstatement, as ordered by the arbitrator

at the Commission for Conciliation, Mediation and Arbitration (CCMA). She

was successful in her application. With leave of the Court a quo (Snyman AJ)

the appellant is appealing against the whole of the judgment and order of the

Labour Court.
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[6] On 19 September 2013, after a period of about 12 months since the 

arbitration award was made an order of Court, the appellant filed an 

application to review and set it aside. 

[7] On 17 September 2013, on the strength of the award that had been made an 

order of Court, the respondent had obtained a writ of execution against the 

appellant which was served by the Sheriff on the appellant on 30 September 

2013. Consequently, the appellant paid the arrear salary specified by the 

arbitrator in the award, namely, R31 470.11. 

[8] On 23 July 2014, the respondent brought an application in the Labour Court 

seeking an order dismissing the application for review in terms of Rule 11 of 

the Rules of the Labour Court, but that application was not pursued any 

further. 

[9] With regard to the review application - there was an issue of an incomplete 

record. The parties met and finalised the reconstruction of the record in 

January 2015. Despite the finalisation of the reconstruction, the appellant 

remained supine and did nothing further to prosecute the review application. 

On 2 September 2015, the respondent brought a second application to 

dismiss the review, but this application was also not pursued any further. 

[10] On 15 December 2016, that is, after a period of over four years after the order 

making the award an order of Court was granted, the appellant brought an 

application for the rescission of the order of the Labour Court dated 17 

October 2012.
1
 

[11] On 20 January 2017, both, the application for the review of the arbitration 

award and for the rescission of the Labour Court order dated 17 October 

2012, were dismissed. 

[12] On 15 February 2017, the appellant addressed a letter to the respondent 

requesting her to report for duty. Further according to the request, she was to 

see one, Mr Wickus Payne, at the appellant’s Head Office in Roodepoort. On 

 
1
 Rule 16A(2)(b) of the Rules of the Labour court provides that and application for rescission must be 

brought within 15 days of the party becoming aware of the order. 
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Discussion 

[16] It is now more than 11 years since the appellant was ordered to reinstate and 

compensate the respondent. For a period of over 14 months, the appellant did 

nothing about the award except denying the respondent the right to resume 

her duties as directed by the arbitrator.
2
 It was only in September 2013 that it 

brought a review application in the Labour Court. By that time the award had 

already been made an order of Court. The appellant was aware of this award 

but simply ignored it and more than 10 months thereafter simply brought a 

review of the arbitration award. It was only on 15 December 2016, i.e. more 

than three years later, that the appellant brought an application for rescission 

of the Court order of 17 October 2012. The Labour Court's decision to make 

the award an order of Court operated automatically from the date of the 

Commissioner's award. The rescission and review applications were correctly 

dismissed on 20 January 2017. The appellant never appealed against that 

dismissal and yet still never complied with the Court order embracing the 

award. 

[17] Primarily, the appellant argues that the respondent was never reinstated. It is 

contended that Court merely ordered the employer to reinstate her. The 

contract of employment which may give rise to payment of salary, so the 

argument went, can only come about once the employee has tendered her 

services and the employer accepted the tender by allowing her to resume 

duties. It contends that in casu, the respondent was never reinstated and 

therefore is not entitled to any arrear payments. Accordingly, so it was argued, 

the Labour Court erred in making the order directing the appellant to pay 

arrear salary to the respondent. I cannot agree.  

[18] The argument advanced by the appellant overlooks, firstly, the fact that the 

respondent reported for duty in April 2012 and tendered her services. Mr 

Keevy, on behalf of the appellant, did not allow her to resume duties stating 

that the matter would be taken on review and therefore is not yet finalised. He 

even offered her R20 000.00 as settlement which the respondent rejected. 

 
2
 Section 145 of the LRA provides for the time limit of six weeks within which the review application 

must be brought. 
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This evidence was never challenged. Secondly, until the order to reinstate the 

respondent was set aside or otherwise suspended in terms of the law, it 

remained binding on the employer, and the appellant was to give effect to it. In 

any event, save where there is a statutory provision to that effect or an order 

of Court, a review does not suspend the operation of the order of Court.
3
 

Section 145(7) of the LRA read with sub-section (8) is in line with this principle 

save where the applicant has furnished a security to the satisfaction of the 

Court in accordance with sub-section 8. Thirdly, on 17 February 2017, the 

appellant’s attorneys addressed a letter to the respondent’s attorneys and 

informed them that the respondent would be placed at Head Office in the 

control room until a position of her previous placement became available. 

Lastly on this topic, the appellant’s attorneys further stated that the 

respondent would be earning the same salary she earned before her 

dismissal. Nothing can be clearer than this as reinstatement. 

[19] In light of the above, the appellant cannot now deny that the respondent was 

ever reinstated.  On 15 February 2017, the appellant requested the appellant 

to report for work, and she did. The fact that the appellant requested her to 

sign a new contract does not negate its stated intention at the time of 

requesting her to report for duty, namely to reinstate her in compliance with 

the Court order. In the circumstances, I conclude that the respondent was 

indeed reinstated and her contract of employment ensued until she resigned 

on 16 February 2016. Consequently, the Labour Court cannot be faulted when 

it calculated her arrear salary to the date on which she resigned. The appeal 

has no merit and must fail. 

 

Costs 

[20] The appellant’s wilful refusal to comply with the Court’s order that it reinstates 

the respondent and its deliberate and apparent delaying tactics are deplorable 

and merit sanction. 

 
3
Snyders v De Jager 2017 (3) SA 545 (CC) ; (2017 (5) BCLR 614; [2016] ZACC 55) para.37; 
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[22] The general rule in civil matters is that costs will follow the result. This Court in 

Wentworth Dorkin4 per Zondo JP (as he then was), held that“[t]he relevant 

statutory provision is to the effect that orders of costs in this Court are to be 

made in accordance with the requirements of the law and fairness.5 In matters 

involving employment relationship usually no order as to costs is made. The 

rationale behind the principle is to keep the relationship between the parties 

intact. That is not applicable in the present matter. Here the appellant was 

obviously hell-bent on unfairly exhausting, draining and frustrating the 

respondent emotionally and otherwise, resulting in her resignation in the end. 

Further, nothing can be so traumatic than to wait for the finalisation of one’s 

case for almost 12 years. For the respondent to be saddled with the burden of 

costs as a result of the appellant’s flagrant disregard of the Court's order, 

would bring about an inequitable result. This, unfortunately, is one of those 

rare cases in labour law where costs should follow the result.6 The law and 

fairness demand it.  

Order 

The appeal is dismissed with costs. 

 

 

 

B R Tokota 

Acting Judge of the Labour Appeal Court 

 

 
4MEC for Finance, Kwazulu-Natal, and another v Dorkin NO and Another (2008) 29 ILJ 1707 (LAC) 
para 19. Zungu v Premier of the Province of KwaZulu-Natal and Others (2018) 39 ILJ 523 (CC) (2018 
(6) BCLR 686; [2018] ZACC 1): at paras 24-26; Union for Police Security and Corrections 
Organisation v S A Custodial Management (Pty) Ltd and Others (2021) 42 ILJ 2371 (CC) at para 39. 
5 Section 162 and 179 of the LRA provide that the Labour Court and the Labour Appeal Court 
respectively may make an order of costs having regard to the conduct of a party in proceeding or 
defending the matter. 
6 NUMSA on behalf of Fohlisa and others v Hendor Mining Supplies (A Division of 
Marschalkbeleggings (Pty) (Ltd (2017) 38 ILJ 1560 (CC) para.57; Equity Aviation Services (Pty) Ltd v 
CCMA 2009 (1) SA 390 (CC) ((2008) 29 ILJ 2507; 2009 (2) BCLR 111; [2008] ZACC 16) para 58. 
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