IN THE LABOURAPPEAL COURT OF SOUTHAFRICA

HELD AT JOHANNESBURG
CASE NO: DA 16/2002

In thematterbetween
BTN BUILDING CONTRACTORS APPELLANT
And
ABRAHAM ROUX RESPONDENT

JUDGMENT
JAPPIEAJA

[1]  The appellantis BTN Building Contractors, a firm of which Johan Gotlieb

Grobleris thesole proprietor. The respondentis AbrahamRoux.

[2] On or aboutthe26™ February 2001 therespondentreferreda disputeregardinghis dismissal
by theappellantto the Commissionfor Conciliation, MediationandArbitration(CCMA) for
conciliation and later, for arbitration. The respondentalleged that his dismissal was both

procedurally and substantively unfair and claimed, inter alia, unpaid salary as well as

compensation. The CCMA arbitratedthedisputeandon the 18thju ly 2001 issuedanaward

in thefollowingterms:-

“The employer, BTN Building Contractors, is orderedto pay theemployee,Mr A Roux, the



(3]

2.

following amountswithin fourteendays of the date of this award or as agreedotherwise by

subsequentwrittenagreementbetweenthe parties, atP.O. Box 906, Westville, 3630:-

1. Compensationfor an unfair dismissalin respectof theL R A in theamountof R79
200,00 being the equivalent of six (6) months renumeration at R13 200.00 per
month.

Outstandingsalaryor R9 390.00and carallowanceof R1800.00in respectof theBCEA

totalingR11 090.00.

3.

No orderasto costsis made.”

On or aboutthe 20" August2001theappellant receivedtherespondent’s applicationto the Labour

Court under caseno. D1115/01 for the award madeon the 18th July 2001 to be madean order of

Courtin termsof section 158(1)(c) of the Labour RelationsAct No. 66 of 1995 (“theLRA"”). Onthe

13" November2001andin theabsenceof theappellantthe LabourCourt madetheaward anorderof

Court.

(4]

(5]

By notice of motion dated 25th January 2002 the appellantlaunched an application in the
LabourCourtto havetheordermadeon the 13" November2001 rescinded. The application

washeardby Pillay] onthe 1gh April 2002andin a judgmenthandeddownon the 6th May
2002theleamed]udgedismissedthe application with costs. With theleaveof thatcourtthe

appellantnow appealsagainstthatorder.

Johan Gotlieb Grobler, is the sole proprietor of the appellant and he denies that the
respondent was ever employed by the appellant. His version is as follows: He and the
respondenthad beenfriendssincetheir school days. They hadlastseeneachotherduringor
about 1980. At a school reunion in 2000 the two once again met. He then invited the

respondentto join himin his businessat Empangeni, KwaZuluNatal. The respondentthen

wentto Empangeniandlived with Groblerand his wife. This occurredon or aboutthe 16th
October2000. He offeredtherespondent”“theinfra-structure” of his businessfromwhichthe
respondentcould develop his own income. He and the respondentdiscussedthe possibility

of a formal partnershipat a laterstage, if thingswentwell. On thearrival of the respondent



(6]

at Empangeni, the respondentinformed him that he was experiencing financial difficulties
andhethen depositedR1200.00into the respondent’'saccount. The respondentalso asked

him to pay his bondinstallment, which he duly did in the sumof R3200.00. The respondent

took advantageof their friendship and his willingnessto help. On the gth February 2001
mattersbetweenhim and the respondentcameto a headand the respondentofferedto leave

Empangeniandto retumto Durban. He acceptedthe offer and the respondentthenleft. On

the 7th February2001 he receiveda fax fromtherespondentin whichtherespondentclaimed
payment of his arrear salary together with certain other amounts due to him. He was
horrified at the respondent’saudacity, buthe doesnot say thathe repliedto the respondent’s

fax.

On the 26" February 2001 the respondentfaxedto Grobler documentationindicatingthat

the respondentwas now referring the dispute betweenthe two of themto the CCMA for

conciliation. Groblerdid notrespond to thereceiptof this information. On the 14th May
2001 Grobler receivedthe certificate of the outcomeof the conciliation proceedingsand a
requestto have the dispute referred for arbitration. According to Grobler he immediately
wentto seea labour consultant, Eric Botha, to find out what could be done. He handedto
Eric Bothaall the documentationhe had receivedup until thatdate. Bothatold Groblerthat
he, Botha, would sort out the matter. Grobler did not hearfrom Botha again and assumed

thateverythinghadbeentakencareof.

[7] On the 19N July 2001 Grobler received, by fax, the arbitration award. He
telephoned Botha who then informed him that the respondentwould probably go to the
LabourCourtandhavetheawardmadeanorderof court. BothathenadvisedGroblerto wait
until this was doneandthathe, Grobler, should thengo to courtto give his side of thestory.

Groblerreceivedthe noticeof motionfor theapplicationto havetheawardmadean orderof

courton the 2dt August2001. Grobler's responseto thisis setoutin paragraph14 of his

affidavitasfollows:-



[8]

[9]

[10]

“My wife and| readthroughthe papersandfiled themwith the otherdocumentationto wait
for a courtdate. | annexhereto, marked”“JG6” a copy of the Notice of Motion. It hasbeen
pointed out to us by my currentattomey that we should havefiled a notice of intention to
opposetheapplication, butwe did not seethe clauseat thetimeand werewaiting, on advice,

togoto courtourselves.”

Grobler alleges that, although he had received the referral forms for the
conciliationandarbitrationproceedingsandthenoticeof motionin theLabour
Court, hedid notreceiveany notification of thedatesfor thesetdownof the
conciliation, thearbitrationor for thehearingin the LabourCourt. According
to Groblerhe wasawaitingnotificationof a date sothathe could appear and

opposetheapplicationandgivehis versionto thecourt.

The appellantrelies on the circumstancesoutlinedabovefor therelief sought
and in submittingfirstly, thathehas a bonafide defenceto therespondent’s
claimand,secondly, thathe hasanacceptableexplanationfor havingfailedto

defendtheclaim.

The leamedjudge in the Labour Court concludedthat on the merits of the
case therewas a substantial dispute of fact. The substanceof the dispute
betweenthe partiesis whetheror not the respondentwas an employeeof the
applicant. On this issuethe versionsof the partiesarediametrically opposed.

Theleamedjudgedid notdeal with theappellant’s prospectsof success.

[11] In respectof the appellant’'s explanation for its default the leamed

Judgeconcludedasfollows:-



[12]

[13]

“Itis notasthoughtheapplicantis illiterateor in any otherway incapacitatedfrom
understandingthesimplelanguageof a noticeof motiondirectinghimon whatsteps
totakeif hewishesto opposethematter. It alsoinformshimthatthemattermaybe
heardin his absenceif hefails to opposeit. Simplyfiling theapplicationaway
while beingconsciousof its contentscanhardly be regardedas reasonableconduct
for a businessman.

7.
Finally, theapplicantholdsthelabourconsultantresponsiblefor his failureto

opposetheapplication. He allegesthattheconsultantwasnegligent. | amsurprised
thatthelabourconsultantwould giveincorrectadvice.... Furthermorewhenhe
receivedthenoticeof motionwhich wasunambiguousabouthis obligationshedid
notrevertto theconsultant. The applicantobviously did nottakethe proceedingsin
theCommissionfor Conciliation, MediationandArbitration(CCMA) andthe
LabourCourtseriously. Thatis notresponsibleconductfor a businessman. It

amountsto willful disregardof the procedures.”

Having concludedthatthe appellanthad willfully disregardedthe procedure

in theLabourCourt, theleamedjudgedismissedtheapplication.

Section1650f theLRA readsasfollowsinsofarasit relevant:-

“The Labour Court, acting of its own accord or on the application of any affectedparty may

vary or rescinda decision, judgmentor order-

Erroneously soughtor erroneously grantedin theabsenceof any

party affectedby thatjudgmentor order,...”

Rule16 A of therulesof theLabourCourtreadsasfollows:-

“(1).

The courtmay, in additionto any otherpowersit mayhave-

(a) of its own motion or on application of any party affected, rescind or vary



anyorderor judgment-
(i) erroneously sought or erroneously grantedin the absenceof any

partyaffectedby it;

(b) on applicationof any party affected, rescindany orderor judgmentgranted
in theabsenceof thatparty.
(2). Any partydesiringany relief under-
(a) subrulel(a) mustapply for it on noticeto all partieswhoseinterestsmay
beaffectedby therelief sought.
(b) subrulel(b) maywithin 15 daysafteracquiringknowledgeof anorderof judgmentgranted
in theabsenceof thatparty apply on noticeto all interestedpartiesto setasidetheorderor judgment

andthecourtmay, upongoodcauseshown, setasidetheorderor judgmenton suchterms asit deems
fit.”

[14] It is, therefore, clearthatin termsof section 165 (a) and rule 16A(1)(a)(i) an
applicant for rescission is required to show that the order was erroneously
soughtor erroneously grantedin his absence,whereasin termsof rule16A(1)

(b) readwith sub+ule 2(b) heis requiredto show good causefor rescissionfor

anordergrantedin his absence.

[15] Counsel, who appearedfor the appellant, has submitted that the order made on the 13th
November2001 was madeerroneously and thatthe appellanthad showngood causeto have
it setaside. However,in thecourseof argument,counsel could notreferto anyfactor factors
fromwhichit could be concludedthatthe orderhad beenerroneously made. Counselfurther
submittedthat the reliance of the appellant on the advice of the labour consultant to wait
until suchtimeas Groblerhad beeninformedof a courtdateandto do nothinguntil then, is

in all thecircumstances,reasonable.

[16] It is Grobler's version that he had been advised by Eric Botha that the respondentwould

apply to havethe arbitrationaward madean orderof courtand thathe should wait until he



[17]

(18]

does so and then go to court to give his side of the story. On the 20" August 2001 he
received the notice of motion for the application to have the award made an order of the
LabourCourt. In thebody of thenoticeof motiontheappellantwas calleduponto notify the
registrar of the Labour Court, in writing, within ten days of receipt of the applicationif he
intendedopposingthe applicationand wasinformedthat, failing such notification, the matter
could be heardin his absence. AlthoughGroblerclaimedto havereadthe notice of motion,
he said thathe did not seethis particular “clause”. Thereis no explanationfrom him as to
why hedid notseeit. However, after having receivedthe notice of motion, notonly did he
notreacttheretobuthe madeno attemptto getin touchwith Eric Bothato seekfurtheradvice
on placing his version beforethe court. All he did wasto file away the notice of motion

togetherwith theotherdocumentsandto waitfor a courtdate.

In Chettyv Law SocietyTransvaal 1985(2) SA 756 (A) MillerJA at765A - C dealtwiththe
expression “sufficient cause”. The leamed)udge equatedit with thatof “good cause”. He
statedthatit had two essential elements, the first of which was thatthe party seeking relief
mustpresenta reasonableandacceptableexplanationfor his defaultandthesecond,thatsuch
a party hadto show on themeritsthathe hada bonafide defencewhich primafaciehadsome

prospectof success. The leamedjudgefurtherpointedoutat 765D to E thefollowing:-

“It is notsufficientif only oneof thesetwo requirementsis met; for obviousreasonsa party
showingno prospectof successon themeritswill fail in anapplicationfor rescissionof a
defaultjudgmentagainsthim, no matterhow reasonableand convincingtheexplanationof
his default. And orderedjudicial processwould be negatedif, ontheotherhand,a partywho
couldoffer no explanationof his defaultotherthanhis disdainof theRuleswas nevertheless
permittedto havea judgmentagainsthim rescinded on thegroundthathe hadreasonable

prospectsof successon themerits.”

The conclusion by the leamed)udge of the Labour Court thatthe appellantdid not take the

proceedingsin the Labour Court seriously is supportedby all thefacts. On the 20t August



[20]

2001 the appellant received the notice of motion to have the award made an order of the
Labour Court. The notice of motion which the appellant received madeit clear thatin the
event of it not opposing the application the matter could be dealt with in its absence.
AlthoughtheGroblersaysheandhis wife readthroughthe papers,he claimsnotto haveseen
this partof thenotice. This is strangebecause,on his version, beforethearrival of thenotice
of motion, he was awaiting notification of whenhe could go to the Labour Court to give his
version.| would havethoughtthat, whenhe receivedthe noticeof motionwhich showedthat
the matterwas now in the Labour Court, he would havereadit exhaustively to see whether
there was anything therein about a date. As it tumedout, the part he says he did not read

would havetold him whatstepsto takeif he wantedto tell his version.

[19] Inthelightof theaforegoingl amunpersuaded thatPillay] erredin concludingthat
the appellantshoweda completedisregardfor the proceedingsin the Labour Court. In my
judgmentthe appellant has demonstratedonly his disdain for the rules and has, therefore,

failed to demonstrategood causefor not opposing the granting of the orderin the Labour

Courtonthe 13th November2001.

I ammindful of theappellant’s allegationthatat no stagewas the respondent
in its employ. The awardmadeagainsttheappellantis a substantialonewhich
could cause the appellant hardship. However, these are not the only
considerations to be taken into account. To allow a party to rescind a
judgmentonly on thebasis of his avermentthathe hasreasonableprospectsof
successon the meritswould renderan orderedjudicial processineffective. A

party who believesthathe hasa gooddefencewould thensimply allow default
judgmentto be takenagainsthim in the knowledgethat he can at sometime
thereafterapply to havethatjudgmentrescindedonly on thebasisthathehasa

defenceon the merits. Such a situation would renderthe rules applicable to



the granting of default judgmentsnugatory and ineffective. It is for this
reasonthata partyis requiredto show, in additionto a bonafide defencethat
he hasa reasonableexplanationfor allowing the granting of defaultjudgment
againsthim before a court can rescind such a default judgment. It follows,

therefore, thattheappealmustfail.

[22] Intheresult,theappealis dismissedwith costs.

A.N. JAPPIE
ActingJudgeof Appeal

| agree

RM M ZONDO
JudgePresident

| agree

E L GOLDSTEN

Actingjudgeof Appeal
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