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CASE NO: 15827/04
DATE: 12 OCTOBER 2004
In the matter betwean
MIO]L TELEVISION (PTY) LTD t/a E-TY
and B
W w 11 E
JUDQMENT 12 QCTOBER 2004

SQUIRES J The prasent application, made bafore the main triel

commencas, 1a brought by a company called Midi TV {Pty) Limited, 10

which applicant Is the holder of a private frea-to-alr talovision

broadcast licence, whigh it exercises under the nama of o.TV. And

the substance of Its application is tha sesking of permission for aonese

into the court during the trial proceedings, to talavise and broadcast

this trial, preferably In all its stages, including the evidence given by 15

the wineases, but subject to such limits as may be reasonably

imposed, such as respact for procesdings /n camera. While h was

hoped to broadcest certain parts of the trial llve, its maln intention

would be to show an edited version of aach day’'s proceadings by

means of a delayed package insert lasting sbout haif an hour, 20
The applicant bases this request essentially on the previsions of

gection 16 of the Constitutlon, which not only guarantees freedom of

exprassion to all peraons, Including the maedia, but also the right to

receiva and impart information. That guaranteao is buttressed by the

fact that, unlees there are special reasons to depart fram it, our Courts 26

are raquired by statute to carry on all their proceedings in open court
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and, so the argument goes, televising these proceedings will be
nothing morae than an extenslon of that reqursment.

Cogsncy is added to this reason by the faot that in tha Ingtant
courtroom, which ie as blg as any in the Local Division Court, is
manifastly tao small to accommodats enything but a small nurmber of &
the public who may ba Interested enough to faollow the trial, an
interest which |s particularly heightenad by the prima facia unusual
circumstances of this casa and which interest, the applicant says, Is
not confined to this country. It is just this sort of matter of
particularly important publio interest that the applicant say=s it is 10
anjoined to broadcast in the conditions of its licance, particularly
having regard to the large portion of the public who may, for various
roasons, raly on the television medium as their scurce of information,

a source which the applicant says ls patently fuller, more accurets and
instructive than the printed word of the print media or the spoken 16
word of the radio.

On this basia It is said that the video camera, being tha 1ool of
trade of the televisian Joumalist, should also be aliowed to be teken
into the court and used in pursuance of that joumnalist’s function to
report news, just as the print media journalist is permittad to take his 20
note~book or even his laptop PC inte court to discharge his funotion.

Moraover, 1a it said, such televizing of the trlal will not be an
entiraly novel avent. Both ths Conatitutlonal Court and the Supreme
Court of Appeal have allowed thair progeedings to be televisad and
gourts in other parts of the English-speaking warld are making 25

enguiries Into or evan taking cautious steps to allow such cameras
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into court proceadings with Individual Judges praising the virtuesa and
attractlons of the medium as sultable for reporting whet takes place
in a trial.

Ageinst that application, on the other hand, 1s the Tact that in
this case both the State and the accused persons are opposad to the 5
request being grantad. The objections of these two partios assentislly
raise the question of the whole impact of the medium of television on
the proceedings of a trial, especially a criminal trial. Not only does
that impact smbrace the potential obtrusiveness of the actual
mechanical processss of filming and transmitting aevents in the 10
courtroom but, mara cruclally, the Impact on the consciousness of the
Indlvidua! wimness of the reallsation or knowledge that he or she is the
subject of telavision filming and serutiny. That may not be much ta
people whoss public life exposes them to such inspesction as normal
avaryday nceurrence but to a pereon not accustomed to it, it cauld be, 15
at lsast, inhibitory and, at worst, positively intimidating and, if
coemmon experisnce is any guide, it can Jead to a sudden Inabiliity to
communicata intelligently or aven intelligibly.

The State’s cbjection rests on the premise that with the
knowledge that this is a trial fraught with more than usual interest and 20
potential consequences, the norrnally slarming and unnarving prospsot
of giving evidanos and being cross-examined by experienced counsel,
would be gravaly compounded by having the evidence televised,
Increasing thereby an already marked reluctance on the part of some
of tham to testify at all; and that to require them to give evidence in 2%

such circumstances where what they say or do would be broadcast
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to the coeuntry ot large Is an invasion of their individual right to
privacy.
The protest of the accused persons, on the ather hand, based
on the same posgsible effect of the television cameras on a witness,
both on their own witnegses and some of tha State witnesses whose 5
evidence may occasionally halp the accusad, is that tha consequances
of thia may waell infringe his or their right to & fair trial.
So those objeotions import twe other constitutional rights into
the present exsrcisa. The right of an Individual to privacy is anshrined
In saction 14 of the Constitution and the right to a fair trial In 10
section 35, and | shall just deal briefly with each of those in tum, The
right to privacy afforded by the Constitution is not mersly the four
paragraphs of sactlan 14 of the Bill of Rights and whlle, liks obscenity,
it may be an illusive concept to deflne preclsely and exactly, the right
to privacy must include the right to be free of Intrusions and 16
interferences in one’s lifa, whethar by tha Stata or any other persons,
private or public. And there is judicial authority in the shape of the
Appeal Court decisian in National Media v Joeste for the argument
that this implies a control on the part of Individuals not only over who
may communicats with them, but aleo gver whao Is to have sooess to 20
the information disclosed In any such comrunication. It clearly
embraces a respact for Individual sensitivity to publicity.
Then there is the right of an accused person to a falr trial.
While the spaciic question of a right to object t¢ a particular method
of reporting evidence is not Included in the several sub-paragraphs of 25

sub-section {3} of section 35, the quastion of what is a fair trial
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cbviously goes further than an Infringement of one or mors of thoze
provisions. And if it could be said that any witnees, whethar called
by the State or the accused persons, was in any way inhibited or
dissuaded by the prospect of his evidence being captured on flim for
later showing from dlscloaing facts that might help the accusad In his 6
defence or thelr defence, then the quastion of a fair trial could bs put
at serious risk.
None of those rights is absolute In the sense that by operation
of law one must prevail over the other in the ease of confliet. Each
party racognises thig limitation but srgues in turn that such limitation 10
as is posslble should be epplied to the other. n such a situation of
confilct the decision is sasentially which right should defer to the
others, the declsion being complicated by the fact that the choice is
not one between right and wrong but batween right and right. Ona
has to balanca the diffarant Interests, taking into accaunt the nature 15
of the right infringed, its impartance in an open and damocratic
society basad on human dignity, aquality and frezdom, and ™e nature
and extent of tha limitation. And, In the proocess, ona has to conalder
the relation betwean the limitation imposad and its purpose, as well
as the possibility of achieving the purpose of the right by loss 20
reatrictive meana and not simply limiting its operation without further
ado, to accommodats b rival claim.
Mr Marcus. in his persuasive argument, urged that freedom of
the press, and particularly the frasdom of expression, was paramount
in the function of an open, demooratio wooiety. It importance had 28

been acknowledged and emphasisad on many occasions by the
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Constitutional Court and tha Appeal Court and | cannot think that

anybody doubts that. It plays a vital part in axposing corruption,

ansuring transparency in public affairs, generally acting as a surrogate

vox populi, keeping governments snd other public bodies in check.
Procesadings In open court are no leas part of a healthy damocratic 5
socisty, and bringing thess to the public was a legitimate and
nocessary part of the madia’s function. Witnaasas giving evidence In

open court wera obliged to answer guestions In a ocourtroom which

may be packed whh spectators and a televised audience outside the
courtroem was meraly an extension of this aspect. If witnesses were 10
prepared to Qive avidence In open court to the public and the
inspection of spectatara thers was no reasan t¢ bmit that public to the

confinas of the caurtroom.

But the substance of his argument was to urge ma to follow the
decisions, or tha effect of tha decisions, in the 20t Corm Trading 121 16
iPty) Limited v King N.©O. In the Cape Provinoial Diviaion and the more
racant decision of the SABC and Others v The Fublic Frotector In the
Transvasl Provincial Division, both of which were given by the Full
Bench of thase Courta. | have read those judgments as carefully as
) can but | do not think, with respect to Mr Marcus, that they arée any 20
authority for holding that criminai trlal proceedings should also be
talevised in the public interest, In the Dot Com Judgment it was said
that the mera right to accass to procesdinga in a court snjoved by the
public and the print media could not be simplistically appliad to the
electranic madia because the making of a video film is an inherent part 26

of the freadom of expression enjoyerd by the telavision journalist. That
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may be accepted, certainly for the presant purposea. But the

judgment centred on the fact that, having sxcluded all the electronic

medla as a blanket ban because of the intrusion caused by television

cameres, which intrusion the respandent commissioner described as

"a scrum”, the commissioner did not consider a less rastrictive way 5

in which that freadom could ba accommodated. He banned all

slectronic madia and since it could have been met by allowing radio

broadcasts of proceadings, which was what the applicant sought, he

had not consldered the requirement of section 36(1)(e) and his

deciaion was flawed. 10
Simllarly, in the Pubkc Protector matter | do not think it is

correct to read the jJudgment as eatablishing that. but for saction 7 of

the Public Protector Act of 1994, the right of the electronic media to

broadeast that tribunal’s proceedings would have been allowed. [t

seems tlear from the judgment that the tribunal was awere of the 19

obligations imposed by saction 16 of the Constitution to afford the

public information about its procsadings. But it welghed that

ohligation against the congerns which pursutlt of its Investigation mighi

generate, such as the integrity of informants and the interests of

witnesses. The Judgment thought that in excluding the media the 20

tribunal may have besn too cautipus about the need to protect

withesses but, the procesdings baing a review &nd not an appeasl, It

could not ba sald that the tribunsl had exercised ita discretion an an

irrational basis and the application for a raview was dismissed. The

judgment does not at any paint infer that television presence in a 25

courtroom during a trial was 10 be allowed., On the contrary, after
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setting out excerpts from aavaral Investigations into the guastion, the
judgment concluded that it ralsed vaxed questions of public policy
involving complex problems of tasta, commercialism, tradition and the
goala of the administration of justice.

Now turning to consider a limitation of these conflicting rights 5
and In view of that background, 1 da not think it is acceptabls to say
that twslevising svidence of a witness in court is no more than the
witness telling his story in ordinary apen court. The video camera
may be the necessary tool of the television journalist but its visible
presance, in this courtroom at any rate, would be undoubtedly a 10
visible operation, with both te presence and lts operation being
conspicuously Intrusive. To most people it would be a potentlally
distraoting featurae, aven if they wars not giving evidence. But | think
the argument also overlooks an Important diffarence between the
fleeting momant of communication by word of mouth, given only as 16
part of tha normal narrative of evidence and given in answer 10 @
question when, aven if apactators may be paying attention, what is
sald may be reported In print the next day but will soon be forgotten.
Contrast that with a permanently-capturad moment of inadvertent
folly, ambarrassment or humiliation that will appear time after time, if 20
thought desirabla, in the llving rooms of the country’s televislon
watchers when svery pause, every frown, every heshtation, svery
unguarded response or unavoidablp disclosure of some private fact is
prasarvad on tape or film for a[ long as thought desirable, and
sypecially when that frown or hesitatlon is not part of the avidence or 25

the reason for it; but is caused by|the witnasa’a realizggtion that he is
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heing expoaed to television scrutiny. No one but the witness could
toll what the cause was. Nor would he walve or limit his right to
privacy by being subpoenaed to give evidenca In court.

So far as the right to privacy i cancemed, | think that if the
spplicant’s request is accopted it will potentially undermine the Court ]
of Appeal’s dacision which it has hald to ba part of the right to
privacy, namaly inclusion of the competence to determine tha dastiny
ot privata facts. That Ig to say tha right o decide when and under
what circumstances private thoughts, statements, reactions and
idiosyncrasies may be made public. And even the person accustomed 10
to television portrayal could appreclate a residual right to privacy If his
esvidence should Include soma raveletion that was solely pergenal and
not part of his public life.

Than, ao far as the right to a fair trial is concemned, i the
thought of having his or her- evidence televised end broadcast 16
countrywide caused a reluctance or qualificetion by 8 witneas of what
ha may otherwise be preparad to say, tha question of a fair trial will
become critical with the eventual prospect of proceedings being
challenged because that right has bsan Infringed. And the notion of
a fair trial, it should be added, includes the public Interest In a 2Q
democratic criminal justice system, that brings wrongdoers to book,
a8 well ag ona that ensurea justice is done for that wrangdoar.

In the light. of the refusal by the State and the defsnce
witnasses to consant to such avidence beling televised, | do nat think
I can readily accede o the application and overrida the possible, if not 25

likely, datriment to witnesses being so intimidated or Inhibited or in
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any way prevented from cammunicating sensibly, by the thought of
appearing on television and the quality of their eavidence being tharaby
affected,

Against that provisiona) conclusion | have to waeigh the effect
of such limitation on the applicent’s right to broadgast by means of 6
televislon. By declining 10 accede to its raguest | will certainly be
Bmiting itx right to use the tools of its trade in this court. It iz then
confined to 1slevising events outside the courtroom or later rapoarting
the information gathered by one of its joumalists who listen to the
procesdings inside, as usually happens thase days. But to that extant 10
the applleant cen still impart any information abotit the trial. The anly
difference {s that Kk (3 prevented fram doing so by the use of ha
cameras in the courtroom, Nor would refusing the request to hring
cameras iNto court mean that the procesdings of the trial will not be
open to puhlic scrutiny, since members of the publio, including the 15
applicant’s journalists, will be presem end abla to disasminats
infarmation of and about the proceaedings, albeit on a lggs
instantaneous ar comprehensive basis.

Similarly. and to oconsider whathar such limitation on tha
applicant's rights to freedom of expression can ba achleved In & less 20
restrictive way, there is the limited broadecast scenario accepted by
Mr Marcus, namaly that filming would be stopped whenaver ordered
by the Court and only an adited version at the end of each day would
be broadcast. But neither of these half-way suggestions meets the
difficulties | hava sndeavoured to set out. Both still require the 25

constant pressnca and opergtion of the television cameras. Even
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allowling this to be halted whsan orderad, requests to do so by the

witness or oounsatl or the observations of the Court, could provide a

steady atream of interventions which would entirely disrupt the

narrative flow of witnaas evidence. It would make the conduct of the

trial excaedingly difficult, at best, and result in & possible invalidation ]
of the entire proceedings at worst.

The only sffactive basis on which the applicent’s rights can be
entertained in trial proceeding, and which | shall raisa later, is ¥ no
telavision viewing of objecting witnesses takes place at all.

In the result, welghing and balancing the competing claims 10
against sach other as best | can, | am eventually of the view that the
Individual righta of ths witnesses and the objections of the acaousad
should be eccepted as prevalling and such right as the applicant may
have to this end should yield. As | assess tha situation, it will be more
beneficial to the proper administration of justice, and pro zanto to the 15
public good in the soclety we have, if thair rights are respected and
tha prapristy and valldity of the triel procesdings are not Impaired or
jeopardicad by the presence and consequenca of video cameras and
televised proceedings. Nor do | eventually think that it is necessary
for court proceedings to be broadcast to the public at large to mest 20
tha raquirement that these be in open court to which the public has
access, That raquirempnt is certainly part of our pracedure to ensure
publicity and transparancy in the adminigtretion of justice in o
demacratic soclety. But that Is achleved by ordinary access to the
court’s proceedings by the publie and the media. Disalowing 25

telavision cameras in a triel is not going to detract from that. All it
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means |5 that the public at large will not have the Instantansous
knowledge and the greater clarity that television can presant. | think
that is a amall sacrifice against the public’s greater need 1o have this
trlal conductad expeditiously and free of possiblea controveray and

eventual nagation. 5

Nor are these the only reasons for the canclusion that the
application should not be grantad. Almost es weighty are the
unavoidable practical difficulties In entertaining the reguest in the
presant gircumstances. There is simply no space in the limited
confines of this courtreomn to accommbdate the prassence and 10
oparetion of even one camera crow, let alone tha three that the
applicant thinks would be ideal. The necessary gperation would be
Inescapably and obviously visible and potentially distracting. i there
was the equivalent of a projection room in a cinema in the court
where the operation of cameras would be gt least be unobtrusive, if 16
not wholly conceasiled, then this partioular objeation might disappear,
but thet ia, unfortunataly, not the case. With the best will in the
world end however careful the cameramean or crews might be, thelr
very visible presence could not fail to be naticed and be a focus of
distraction to everyone in court. 20

Nor does the faot that the televising of court proceedings s
contamplated or aven permitted in other jurisdictiona carry any present
weight. It must depend in each case on the cirgumatancea of that
case. The ocourts whara this is permittad may be blessed with
governments .that have more money than ourn to spend on court 5

facilitias that allow televising proceedings without impalring or
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intruding on the quality of the evidence. One has little, if any, idea of

the facts of sach casa, and for every Court or Judga who has
supported the use of television for court proceedings there ara others
who denounce it strongly and forbid It to take place in a trial.

Even commissions of inquiry seem to me to be different. No
one’s liharty or patrimony is at risk in those proceedings, which ara
designad simply to establish facts not prove oriminal charges. So are
Appeal Courts different. There is a world of distinction in the
reactions to television scrutiny of professional lawyers putting
argument 1o a Bench of Judges and a witnass giving vive voce
evidenge in a griminal trial.

Then there is also the point made by the first respondent,
namely the salutary practice of witnesses heing excluded from court
before giving evidence. The object of this preeaution ie to pravent a
witness telloring his evidence to what other wimasses callad before
him may have sald. [t ia one of the ways In which the truth of the
matter can be slicitad and teated. To show a withess’'s evidence on
nationwide television that can be watched by witnesses atili to give
avidence, would successfully negate this precautian, The applicant
seeks to mest that by underteking that it will not broadcast verbatim
proceadings but only an edited version of the day's events. But |
don’t think aven that maets this objection completely for sven
watching an edited version of a witness’s evidence by a witnass stlil
to give evidence could give the latter a good idea of what was said
and therefore tha abllity to measure what he intends to say against

what hes besn said,
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in the result then, the application to ielevise the antira
proceedings must be refused.

That ls not to say, | should add, that the applicant’s request can
naver be sntertained. It is abundantly clear that this trial has attracted
considerabla public interest and the space in this courtroom is 5
seriously restricted, sa that using tha meadium of television to bring
access to a wider spraad of the public Is parceptbly a basis for
meeting that interest,

Mr Singh, far the secand to tenth respondents, said | should not
entertain any application for such reliaf as tha applicant now seeks 10
because the whola question is one of public policy and should be
decided by the Legislature or st least by a body such as the Rules
Board of this court. However, as Mr Marcus reminded me, the
Constitution gives me a discretion ta direct pracadurag In my own
court. Speaking for mysaelf sntirely, and atressing that | do not even 15
spenk for tha Natal Provincial Division, much less any other division
of tha High Court, | would have no objection to at least parts of the
proceadings being televised where the difficulties | hove tried to
describe are no longer an obatacle, for example, the etsge of
ergument if anyone else is still Interasted by then or perhaps even 20
whan judgment js delivered,

So although ths spplication in its prasant form ia refused | wlll
give the applicant leave to approach ma later if a stage is reached in
the trial where the instant objections sre not present, tc saa if soms
sccommodation of its request can ba achieved. It caen do this 25

informally in chambers or formally In court. But any such approach
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must he on adequate notice to the other partias.

In conclusion | should just like to say, bscausa it has come to
my attention that the SABC’a application for similar relief has not been
daait with, this was handed to me five minutes bafore Court sat, and
without any notica to the othar parties. R could not thgrefora be
entartainad at the same time, although | was invited by Mr Mareus to
regard the SABC application as being joined to his own. Ha did not
urga any argument on behaif of the SABC, nor have | heard any
argument to that and. It was not filed timeoualy or properly, and was
therafore not considered. If it is still wished 10 bo raised, then it may
be pursuad separately by that party.

Thera will, of coursa, by agresment, be no urder as to the costs

of the instant application,
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