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JUDGMENT
Delivered on: 29 October 2010
NGWENYA AJ:
[1] This is an application for eviction of the respondent in this matter and all

[2]

those who claim through him. The proceedings were brought on motion
but due to irresolvable dispute of facts, the matter was referred to oral
evidence. I had to decide on trial whether there existed an oral lease

agreement between the parties.

As the respondent claimed the existence of an oral lease, as opposed to
the plaintiff which claimed the existence of a month to month lease, it
became common cause that respondent will present his case first. In this
regard he testified on his behalf and thereafter called two witnesses. The
two witnesses are his wife, Jayseelan Chetty and Lutchmiah Naidu. The
sum total of their evidence is that in February 2009, in the office of Mr.

Naidoo, at Chelmsford Hotel, Tongaat, a meeting took place. Present in
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[3]

[4]

[5]

the meeting were Mr. Naidoo, plaintiff, his wife and Mr. L. Naidu. What
featured prominently in that meeting was the lease between applicant and

the respondent.

Respondent wanted Mr. Naidoo on behalf of the applicant to regularise his
lease which at that stage was on month to month. He wanted a longer
and written lease. Naidoo assured him that he should not worry as he has
a lease. It was three (3) years plus another three (3) years. No rental
was discussed. Respondent assumed from the practice of the parties that
in the past two and half (2'2) years, that rental in place would remain the
same. So would be the escalation. L Naidu, who was present in the
meeting testified that Naidoo stated to respondent that the lease would be
on similar terms as the written lease which the parties had between 2005
and 2006.

Applicant testified through Mr. D. Naidoo, whom L Nadiu refers to as
Naidoo Senior that the practice of the applicant is to reduce all the leases
it has with the tenants into writing. Applicant has twenty one (21)
tenants. All of them except the respondent have written leases. When
the respondent failed to renew his written lease in 2006 he was given
notice to vacate. After exhortation to the applicant not to evict him before
the end of 2006, the parties have been on month to month rental
agreement. Even this arrangement was reduced to writing as per the
letter dated 28 March 2007 by the Applicant.

Ms. Naidoo for the respondent submitted that on the evidence at hand

respondent has established the existence of an oral lease. On the other



[6]

[7]

hand Mr. Phillips contends that taking into account the unassailable
evidence as to how the applicant conducted its business, the odds were
heavily stacked against the respondent. It was highly improvable that
applicant could out of twenty one (21) tenants, decide to enter into an

oral lease agreement with the respondent only.

This matter does not involve any serious point of law. In my judgment I
accept uncritically that applicant conducted its business in an very formal
manner. I have no reason to reject Mr. Naidoo Senior’s evidence.
Therefore I accept it. Having thus accepted applicant’s evidence does not
necessarily mean that I reject the respondent’s version. I would have to
accord it similar evaluation and treatment. The version of both the
respondent and his wife are vague. Both only remember that Naidoo
Senior told them they have a lease. L. Naidu takes the matter further.
He says on behalf of the applicant it was said the lease was on the
original terms of the expired lease. This is however curious as neither
respondent nor his wife heard this. But even if so, it still does not help
the respondent. The court requires proof that parties intended to and did

enter into a contract of lease.

It should be noted that according to the respondent the very reason of
meeting with the applicant was to get a written lease. They left the
meeting which lasted for between fifteen (15) and twenty (20) minutes no
better than they were when they arrived. Subsequently to this meeting
his conduct towards the applicant was no different. By this I mean if his
purpose was to have a meeting to change his status from that of a month
to month tenant to a long term tenant, he did not show it. On 01 October

2009, respondent addressed a letter to the applicant in which he
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[8]

[9]

expresses his concerns about the respondent and states:

“1 am extremely disappointed that you did not advise me of your
intentions. This is contrary to our numerous discussions over the last 3
years an recent discussion after service of you “notice”. You promised to

give me a new lease after I had sorted out the smoking bar.” Emphasis
added.

One would expect that if the meeting of February 2009 had already
achieved what the respondent wanted, any communication after this will

be aimed at asserting rights already granted not promises.

Apparently the letter referred to above was not replied to by the
applicant. Subsequently the matter was taken up by the respondent’s
then attorneys by a letter dated 10 November 2009. While in their letter
they do make reference to a lease, this does not refer to the three (3)
years plus three (3) years lease which is now the subject of this litigation.
No doubt he who avers must prove. On probabilities alone I incline
myself to the submission by Mr. Phillips for the applicant. I find the
version of the respondent highly improbable and therefore unsustainable.

For this reason it ought to be dismissed.

In the circumstances 1 find for the applicant. I think fairness dictates that
respondent be given a reasonable time to vacate. In my judgment one
month should be a reasonable period to do so. While I find his defence

highly improbable I do not think that a punitive cost order is warranted.



[10] All things considered I make the following order:-

1. That the respondent and any persons claiming through and holding
under the respondent be and are ordered to vacate the premises
being Suite 202, 2™ floor, Tab Centre, situate at 80 Parthenon
Street, Phoenix, KwaZulu-Natal, within one (1) month of service of

a copy of this Order upon the respondent;

2. that in the event that the respondent fails to comply with
paragraph 1 of this Order, the Sheriff of this Court shall be and is
hereby authorised and directed to eject the respondent and any
persons claiming through and holding under the respondent from

the premises referred to therein;

3. Respondent is ordered to pay cots of this action.

NGWENYA AJ
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