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JUDGMENT

The applic-ant is Godfrey Mahlanga and the respondent is African
Oxygen Ltd. The applicant applied in terms of s 46(9) of the
Labour Re . ations Act 28 of 19S5& (hereafter the LRA) for a final
determina-ion. The present application is brought by the respon-
dent in the main application. I shall for the sake of convenience
nevertheless refer to the applicant in the present application as
"the respondent" and the respondent 1n this application as the
"applicant". The respondent has applied for an order dismissing
the applicant’'s application far a final determination of an al-
leged unfair labour practice, namely his dismissal on 25 Septem-

ber 1991.

The basis of the respondent’s application is that the applicant’'s
application was brought out of time and no application for con-
donation has been lodged with the court. The main application
simply int;mated that an application would be made for condona-
tion in so far as it may be necessary. The applicant opposes the
respondent’'s application and on the day of the hearing of the
respondent’s application applicant’s attorney lodged an affidavit

which broaches the matter of condonation.

It 1s common cause that no industrial council has Jurisdiction.
The applicant applied for the establishment of a conciliation
board. The board was established on 24 March 1992 but was unable

to resolve the dispute.




An application was made to the industrial court for an order in
terms of s 43 of the LRA. During the hearing on 4 June 1992 the

application was withdrawn.

On 11 March 1993 the application in terms aof s 46(%) of the LRA
was served on the respondent. The application was lodged with the

Registrar the following dav.

Section 46(9) of the LRA provides that an application for a final
determination shail be referred to the industrial court within a
fixed time. If however it is out of time the industrial court
may, on good cause shown, condone a late referral. Section 46(9)

of the LRA provides that:

(a) The industrial court shall nat determine a
dispute regarding an alleged unfair labour practice un-
less such dispute has been referred for conciliation to
either an industrial council having jurisdiction or,
where no such industrial council exists, to a concilia-

tion board.

(b) If a dispute concerning an alleged unfair labour

practice has been referred to-




(1i) a conciliation board and that board has
failed to settle the dispute within the period of 30
days, or within the further period or periods, referred
to in section 3&6(1)(a), any party to the dispute may as
sSoon as possible after the expiration of the said peri-
od, or the said further periaod or periaods, but not
later than 90 days fraom the date on which that period,
or that further periocd ar periads, as the case may be,
have lapsed, refer the dispute to the industrial court
for determination, and the industrial court may only

condone the late lodging of such referral on good cause

shown.

The Legislature’'s purpose in providing that a dispute concerning
an alleged unfair labour practice should be referred to the court
for determinmation, if this is the wish of one of the parties and
more sa if it is the wish of the applicant, is because the legis-
lature was aware that good industrial relations practice, good
order and the maintenance of labour pPeace require grievances to
be determined ie finalised as soon as practicable. It was consid-
ered, realistically in my opinion, that a party to a dispute
which had not been resolved at a conciliation board or an indus-
trial council could, with ease, refer such a dispute to the court
within a period of ninety days. If he failed to do so good cause

for such failure must be shown.
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Particula-s of that dispute and the parties to it are supplied.
Annexure .R 54 does not say that the dispute is being referred to
the court for determination.

The fact -hat the parties have not resolved their dispute at the
beard anc have informed the court of this fact daes not expressly
nor impli=dly mean that the Party wishes to have the dispute
determinei by the court. A party caould ihQDke arbitration, aban-
don the d.spute, resort to mediatianhpr induystrial action or

simply rensain inactive.

Annexure R 54 must be read in conjunction with regulation &6(10).
The purpose of the annexure then becomes plain. The regulation

provides -hat:

Whenever a conciliation board does not succeed in set-
tling a dispute concerning an unfair labour practice
within the period or periods contemplated in section
36(1)(a) aof the Act and any party to the conciliation
board wishes to refer the dispute to the industrial
court for determination in terms of section
46(?)(b)(1ii) of the Act, the inspector defined by
regulation, or any persan designated by him, shall,
upon written request by the said party complete a
report in the form of Annexure LR 354, which report
shall accompany the referral to the industrial court,
in order to enable the court to establish whether the

time limit prescribed by the section concerned has been



complied with.

Annexure R 54 provides the court with necessary infaormation
relating “o the calculation of the time limit referred to in s
46(9)(b). Annexure LR 54 does not seem to me to be the sole
source o infarmation on which the court may rely. The obligation
to file : report in the form of "annexure LR 5S4 would appear to be

director. and not peremptary'.. v

Annexure R 54 is not a referral of the dispute as contemplated
in s 46(- (b)(ii) of the LRA because it must "accompany the
referral -o the industrial court". It is clearly an ancillary

document.

Annexure R 54, if read against regulation 6(10), does allow one
to assume that that report has been filed because the party indi-
Cated as ih? applicant has requested the regional director to
forward e report to the court. This however does not convert

the relpcrt from an ancillary document to a primary document.

The regic:rar of the court has developed a practice where by a

file is cuened and a number is assigned whenever a report in the
form of <nnexure LR 54 is filed even if not accompanied by a
proper re‘erral. (As to which see National Union of Printers and

Allied Workers Union v Vervoerdienste (Edms) Bpk (1985) & ILJ 496
(IC), Phuok v Atlantis Diesel Engines (Pty) Ltd (1985) & ILJ S39

(IC) and Maeleletse Isaac Matheba v Tubatse Frrochrome (Pty) Ltd



Nh 13/2/281 cited 1n Pooko’'s case). The registrar then invites
the party indicated to be the applicant to deliver papers in or-

der to commence an application for a final determination.

This practice is a convenilient one and one which falls within the

administrative powers of the Registrar.

The receipt of the application in terms of rule 29 serves in my
opinion & dual purpose. It 1s the referral of the dispute to the
court and an application for relief. It would be far too restric-

tive to i1nsist that the referral must be a separate document.

The applicant, as indicated above, followed an unorthodox proce-
dure which 1s not strictly in accaordance with rule 29 which caon-
templates that a referral will be made before an application 1is
lodged. I however accept that the dispute was properly referred
to the court on 12 March 1993 by lodging the application for‘g
final determination with the court. The dispute Qés therefore

referred to the court some 7 months late.

[t appears from the affidavit filed by the applicant in opposi-
tion to the respondent’'s motion for the dismissal of the case,
that he consulted with onme Ralenala, a legal representative of
UPUSA, the trade union to which he belonged, on 12 June 1992. One
Luthuli, who had appeared for the applicant at the s 43 applica-

tion, instructed Ralenala to apply for a final determination.




On 14 Augqust the applicant again consulted with Ralenala who in-
faormed him that "he had launched the application and was awaiting
a hearing date from the Registrar". The applicant consulted
Ralenala from time to time. The last occasion being 30 November
1992. He was told on this occasion that he would be contacted if

there was a need to consult further with him.

Ralenala left the employ of UPUSA on 4 December 1992. He died on
1 May 1993. The applicant was not aware of these events. 0On 19
March 1993 he consulted Luthuli and learned that Ralenala had
left UPUSA. It was discovered that no application had been

launched.

The applicant says that on 20 March 1993 he and Luthuli consulted
his present attorney of record. [ doubt whether this date 1is cor-
rect for his attorney of record signed the s 46(9) application on
11 March 1993. It is said that an application for condonation was
nat brought as an affidavit was required from Ralenala. It was

discovered on 4 May 1993 that Ralenala had passed away.

The intervening period between 4 May 1993 and 11 June 1993 1is not
canvassed. The applicant’'s attorney of record had been alerted on

23 March 1993 that the point of the late referral of the dispute

would be taken.

It was submitted by Mr Matheson, who appeared for the respondent,

that no good cause had been shown. Inter _alia, Mr Matheson criti-




cizes the applicant for relying on Ralenala. It was submitted
that he tad been 1nsufficiently diligent in monitoring his case.
I am unat.e to accept this argument. The applicant is an average
trade union member. He consulted timecgusly with his representa-—
tive and ~e was entitled to rely on the good offices of his rep-
resentati.e to prosecute his application. The applicant followed
up his ca=e but waéyﬁislead by Ralenala who told him that an ap-
plication had been lauﬁéhed and that he was awaiting a date for
the hearig. I accordingly find that an acceptable explanatian

has been ‘urnished for part of the excessive delay.

That howe er is not the end of the matter. Amongst other things I
am entitled to have regard to the merits of the application. Mr
Mthombene:., who appeared for the applicant did not address me an
this scor=. Mr Matheson submitted that the merits favoured the
responden-. He referred me to the papers filed in connection with

the s 43 :pplication. I have had careful regard to those papers.

The appli-ant was charged with theft. At his disciplinary hearing
an incrim:natory tape recording of a telephone call was handed
in. In adoition a videa tape of the transaction was shown. The
applicant made certain admissions at the hearing including an ad-
mission that he was not supposed to have been on duty anywhere
near the ilace where the transaction took place. The applicant’'s
assistant gave evidence that he also received maoney for his part

in the un awful transaction.
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It is clear to me that the applicant’'s chances of success on the

merits is extremely weak.

A failure to abide by the time periods laid down by the LRA can
cause prejudice to a respondent 1in the matter. The lemgth of the
delay can aggravate the prejudice. Witnesses may go missing or
their memoriés and recollection of events may fade. In addition
the factftﬁat thé matter has remained unresolved is itself a
source o%ﬂprejudice. In this matter the dismissal took place on
25 September ié?l. I accept that the respondent has suffered
prejudice although this is mitigated to an extent by the audio
tape and the video tape which, I am entitled to presume, remain
intact. I believe that it is competent for me to have regard to
the entire picture and not only the period of default in refer-
ring the dispute to the court. This picture shows that the delay
in prosecuting the matter has prejudiced the respondent.

In my opinion the preponderance of the relevant factors leads me,

in the exercise of my discretion, to find that good cause has not

been shown.

In the premises the application for condonation is dismissed. The
application of the respondent succeeds. The applicant is ordered
to pay the costs of the application. There is the possibility,
raised at the hearing, that the respondent may waive these costs.
Thise however 1is the respondent’'s prerogative . The respaondent is

entitled in my opinion to costs and costs are accordingly
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awarded.

SIGNED AND DATED AT PRETORIA THIS 28TH DAY OF JUNE 1993.

-------------------

Prof A A Landman

President: Industrial Court of South Africa



