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[10] The authorisation of the Eligibility Criteria Policy Standard is facilitated by
concurrence with the Minister. The implementation of the NSFAS Eligibility Criteria
Policy Standard is recorded as occurring through the guidelines, policies and rules,
which include the 2021 Guidelines.°

[12] The 2021 Guidelines states that “the Bursary Scheme gives effect to
Government's vision to ensure that all academically deserving students from poor and
working class backgrounds, who are admitted to public universities, are provided with
financial support...”!" It is further stated that the “Guidelines are based on the
principles that student funding policy must be Tair, rational, affordable and
implementable””. The Guidelines are applicable to all bursary recipients as well as
implementing partners in the Bursary Scheme (DHET, NSFAS and public

universities).'?
Current Dispute

[14] On 8 March 2021, the Minister released a media statement explaining, inter alia,
that (a) NSFAS was not in a position to confirm the Funding Eligibility for First-Time
entering (“FTEN") students in 2021, (b) NSFAS was facing a funding shortfall for the
2021 academic year, which stood as the reason for the delay in confirming 2021

bursaries for new university students, (c) NSFAS would be funding all returning

NSFAS beneficiary students who met the academic and other relevant criteria for

continuing their studies, (d) the Minister of Finance directed the Department of Higher

Education and Training (“DHET") should work with National Treasury to identify policy
and funding options to be detailed in the Medium-Term Budget Policy Statement, and
(e) the options will be presented to Cabinet on the Wednesday in that week for

consideration.’

[15] The Minister stated, in respect of FTEN students, that the funding Guidelines for

universities for 2021 would be finalised as soon as Cabinet had met and made a

10 para 41 of the supplementary affidavit Caselines 002-315 and Caselines 016-95 of the Minister’s record.
1 At para 1.2 of the 2021 Guidelines. Para 34 of the Founding Affidavit CaseLines 002-12.

12 para 1.4 of the 2021 Guidelines. Para 34 of the Founding Affidavit CaseLines 002-12.

13 Minister media statement CaseLines 002-42-45 of founding affidavit.
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determinétion. The Minister indicated that he consulted with the universities, through
Universities' South Africa (USAF) and with the South African Union of Students
(SAUS) on the matter.

[16] On 11 March 2021, another media statement was released by the Minister
explaining, inter alia, that after Cabinet deliberations, Cabinet had agreed that funding
should be reprioritised from the budged of DHET in order to ensure that all deserving
NSFAS-qualifying students were able to receive funding support for the 2021
academic year, NSFAS would be able to release funding decisions and the registration
process at public universities would continue as planned, NSFAS would now be able
to release funds for new students qualifying for NSFAS bursary support and continuing

students who meet the qualifying criteria have already been allowed to register.'

[17] The Minister continued that the communication from the South African Union of
Students, which represents all public university SRC's, outlining a number of demands
of students and would respond accordingly. Pursuant to the fact the funding shortfall
had been addressed, DHET will be able to finalise the funding NSFAS Bursary
Guidelines for university students within the next week and released to institutions as

soon as possible. 1°

[18] The Minister further elucidated to the core parameters of NSFAS funding policy
for 2021 by stating that NSFAS funding was provided primarily for the funding of
students completing a first undergraduate qualification, acknowledging that in the past,
NSFAS provided funding for some limited second qualifications in key areas and
students who are already funded in these programmes will be able to continue should
academic criteria be met and there will be no funding available for new entrants on

second or postgraduate qualifications.'®

14 Minister media statement CaseLines 014- 490 - 496 of NSFAS' record. Para 10 of the Applicant’s heads of
argument CaselLines 006-6.
5 Minister media statement Caselines 014- 490 - 496 of NSFAS’ record. Para 10 of the Applicant’s heads of
argument Caselines 006-6.
16 Minister media statement Caselines 014- 490 - 496 of NSFAS’ record. Para 10 of the Applicant’s heads of
argument Caselines 006-6.
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[19] On 26 March 2021, subsequent to the Minister's media statements the 2021
Guidelines were published by the DHET and/or NSFAS. "7

[20] The 2020 guidelines provided funding for the postgraduate LLB programme.
However, the 2021 guidelines which was implemented on 26 March 2021,
subsequently changed the 2020 provisions in respect of the same LLB programme in

the following ways;

[20.1] by amending the definition of “Returning Students” from

“students who are continuing with their studies form a prior year of study”

to

“a senior student who is not currently funded by NSFAS or who has taken

a gap year and needs to re-apply for funding™'®

[20.2] adding the definition of the term “Continuing Students”, which is defined

as —

“a student who was funded by NSFAS and registered at a public
university in the immediate prior academic term and who is a currently
registered, contracted student who is returning to an approved institution

for an approved course of study”;'® and
[20.3] replacing paragraph 1.2 of the 2020 Guidelines which read—
“The new Bursary Scheme gives effect to Government'’s vision to ensure

that all academically-deserving students from poor and working class

backgrounds, who are admitted to study at public universities, are

7 para 11 of the Applicant’s heads of argument CaseLines 006-7.

18 2020 Guidelines CaselLines 002 — 70 founding affidavit; and 2021 Guidelines Caselines 002 - 50 founding
affidavit. Para 12.1 of the Applicant’s heads of argument CaseLines 006-7.

18 2021 Guidelines Caselines 002 — 50 founding affidavit. Para 12.2 of the Applicant’s heads of argument
Caselines 006-7.
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provided with financial support for their undergraduate study

programmes, and are supported to succeed’®
with a paragraph which reads—

“The new Bursary Scheme gives effect to Government's vision to ensure
that all academically-deserving students from poor and working class
backgrounds, who are admitted to study at public universities, are
provided with financial support to obtain their first undergraduate

qualification.”

[20.4] replacing paragraphs 6.1.3 and 6.1.4 of the 2020 Guidelines, headed
‘Scope of the DHET Bursary for University Students’ which provided-

“6.1.3 The only cases where a second qualification is funded are where
it is a professional requirement for employment. The Postgraduate
Certificate in Education (PGCE) is funded. In addition, certain Bachelor
of Technology (BTech) programmes are funded where there is a
professional requirement for completion — a separate list of funded

BTech programmes is provided,

6.1.4 In general, postgraduate qualifications, including Postgraduate
diplomas, honours degrees, masters and PhD degrees are not funded.
The only postgraduate qualifications funded are the Postgraduate
Diploma in Accounting (certain PGDA) and LLB as indicated in the
NSFAS qualifications list."?2

with a paragraph which reads—

20 2020 Guidelines Caselines 002 — 71 of founding affidavit. Para 12.3 of the Applicant’s heads of argument
CaselLines 006-8.

212021 Guidelines Caselines 002 — 52 of the founding affidavit. Para 12.3 of the Applicant’s heads of argument
Caselines 006-8.

22 2020 Guidelines Caselines 002-74 of the founding affidavit. Para 12.4 of the Applicant’s heads of argument
Caselines 006-9.
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“6.1.3 Postgraduate qualifications, including post graduate certificates,
postgraduate diplomas, honours degrees, masters and PhD degrees are
not funded, except in the case of continuing academically eligible

students from 2020 completing their qualifications.”*

[21] The cause of action in this application arises from the fact that the LLB
postgraduate program is excluded in the 2021 Guidelines. The Applicants says that

this decision affects 2 broad categories of students, fo wit;

a) those registering for the LLB in 2021 for the first time and
b) those who registered for the LLB before 2021 but seek to continue with the LLB
degree in 2021.

[22] Even though Paragraph 6.1.3 of the 2021 Guidelines is silent on funding for the
LLB degree, it provides at the same time that continuing students would still be funded
by NSFAS. Furthermore, the 2021 Guidelines defines the term “Continuing Student”
to include students who were funded by NSFAS, that have already registered at a

public university and returning for an approved course of study.

[23] It would certainly appear that the guidelines read together with the statement of
the Minister is unambiguous in the commitment to fund continuing students as defined
in the guidelines and on this basis all returning LLB students should be eligible for

funding provided of course they meet any other criteria that may be applicable.

[24] On this issue, however, the stance adopted by NFSAS in a letter to the
applicant’s attorneys dated the 29 April 2021 suggests that continuing students for the
LLB qualification will only be funded for the 2 year LLB and not the 3 year LLB. During
argument counsel for NFSAS conceded that such a distinction was not warranted and
not supported by the ordinary meaning to be attached to the guidelines.

23 2021 Guidelines Caselines 002- 71 of the founding affidavit. Para 12.4 of the Applicant’s heads of argument
Caselines 006-9.
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[25] My view is that there can be no basis to use the guidelines to distinguish between
continuing students depending on whether they chose the 2 year or the 3 year LLB
pathway and that all continuing LLB students remain eligible for funding provided of

course they meet any other applicable criteria.

[26] That being the case the categories of students in respect of which a dispute still
exists would then be those who in 2021 registered for the LLB degree (the 2 year or

3-year pathway) for the first time.

The characterisation of the LLB degree

[27] In the context of this application those affected by the guidelines would largely if
not predominantly be Wits students in the light of the fact that Wits ceased offering the
4 year LLB for some time and the pathway to the LLB was via a Bachelor’s degree.
Under those circumstances the question also arises as to whether the LLB could then
have been considered a post graduate degree or rather an under graduate degree
linked to the completion of a prior under graduate degree and attracting the

characterisation of an ‘advanced bachelor's degree.’

[28] Included in NSFAS record of proceedings is a copy of the Higher Education
Qualifications Sub-Framework Policy ("HEQSF") published in Gazette No. 38116,
Notice 819 of 17 October 2014. Paragraph 42 of the HEQSF reflects that Bachelor's
Degrees are listed under the 'undergraduate category,' while the Bachelor's Degree is
divided into two further sub-categories, namely 'general' and the 'professionally
orientated' degree. The professional Bachelor's Degrees are inter alia designed in
consultation with a professional body and/or recognised by a professional body as a

requirement for a license to practice in that profession.

[29] The LLB qualification is included in the Bachelor's Degree, falling under the
professionally-orientated degree. The LLB qualification is also listed as an exception
to the HEQSF Framework, and falls within the permitted exceptions, listed under
Appendix 1 of the HEQSF, constituting an 'Advanced Bachelor's Degree', following on

a first under graduate degree. The reference to the LLB qualification as an Advanced
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Bachelor's Degree would seek to suggest that it is regarded as a second
undergraduate degree.

[30] In this regard in November 2018, the Council on Higher Education ("CHE"), an
independent statutory body established by the Higher Education Act* released the
Report on the National Review of LLB Programmes in South Africa ("2018 Report" ).

[31] The 2018 Report found that just over a third of the university Law faculties, that
had been reviewed, had elected to offer the LLB programme as both a mainstream
offering (i.e. four-year stream) and as an extended curriculum programme (i.e. two or
three-year stream) and found that some of the advanced reasons for offering the

extended curriculum programmes were inter alia;

"to enable students from previously disadvantaged groups whose educational
background has not prepared them adequately for their LLB studies" to have the
opportunity to pursue an LLB degree;

"to have the potential to succeed in LLB studies with the provision of additional
educational support'; and

"advancing social justice by creating multiple opportunities for disadvantaged

students to access the university via the extended LLB curriculum programme".

[32] The 2018 Report also went on to record that the extended curriculum
programmes are intended to allow access to LLB studies for students who do not meet
the mainstream admission requirements and found that admission requirements for
extended curriculum LLB programmes were lower than for the mainstream programme
and inter alia recommended that law faculties be alive to the reality that such
programmes, predominantly registered for by poor Black students, do not create

unintended and divisiveness among the broad student cohort.

[33] The 2018 Report also recommended that law faculties introduce (or retain) the
option for students to graduate with a first Bachelor's degree and thereafter to register

for a second Bachelor's degree in law that can be completed in a minimum of two

24 No. 101 of 1997, as amended.
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years for socio economic and social justice reasons in respect of previously
disadvantaged students, whose backgrounds had not prepared them adequately for
their LLB studies. This recommendation was communicated to the Minister of DHET

by the CHE in line with its statutory duties.

[34] It is therefore important to locate the LLB in its proper context and it would be
inappropriate to‘simp]y refer to it as a post graduate qualification which it appears it is
not nor to suggest that students have the choice of a 4 year LLB or the LLB as a
second degree and that if they opt for the extended LLB then they may not have an
entitlement to funding. Such a view will not do justice to the historical imbalances in
our educational system and the need to ensure that ultimately those that leave
university will be able to do so with a qualification programme that will properly equip

them for a career.

[35] To that extent one must then be cautious in seeking to draw a sharp distinction
between the 4 year LLB and the extended LLB for the purpose of career projection as

well as government financial support.

[36] The argument that while funding a 4 year LLB as a first degree is acceptable but
funding a 2 year or 3 year LLB post a bachelor's degree is not, loses sight of the
caution expressed in the 2018 Report that the different paths to an LLB should not
become a cause of divisiveness must be seriously taken into account as well as the
historical reasons why the extended LLB was an important offering to historically
disadvantaged students whose backgrounds did not adequately prepare them for LLB

studies.

[37] All of the applicants say that they would (subject to meeting any other criteria)
have been eligible for funding for the LLB degrees on the basis of the 2020 guidelines
and indeed those guidelines provided expressly for the funding of the LLB degree as
an advanced bachelor's degree alternatively as a recognised post graduate

qualification.

[38] Finally, it warrants mention that the applicants all say that when they registered

for the 2021 academic year in January of 2021, they did so on the basis that the
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guidelines that were in place at that point covered funding for the LLB degree and they
were accordingly entitled to register for the LLB degree on the basis that it was covered
by the guidelines. It is not in dispute that the 2021 guidelines were published on the
26 March 2021 after the commencement of the 2021 academic year and after all of

the applicants had applied for and had their registration accepted at Wits University.
The Challenge to the Gudielines

[39] The Applicants challenge the 2021 Guidelines on the basis of 6“PAJA” and the

principle of legality in terms of section 1(c) of the Constitution.

[40] The Applicants submit that the decision taken by NSFAS, with the Minister's
concurrence, in terms of section 4(b) of the NSFAS Act, constitutes a decision of an
administrative nature, directly falling within the ambit of administrative action as
defined in PAJA.

[41] On 11 March 2021, the NSFAS Eligibility Criteria, outlining and defining the
NSFAS eligibility criteria and conditions for the granting and administering of funding
to students at public universities, was approved by the NSFAS Board (the first
impugned decision by NSFAS).2°

[42] On 26 March 2021, the Minister authorised the NSFAS Eligibility Criteria. The
NSFAS Eligibility Criteria can only be authorised by concurrence with the Minister in
accordance with the NSFAS Act(the first impugned decision by Minister).28

[43] NSFAS and the Minister dispute that both these decisions constitute
administrative action and furthermore contend that the 2021 Guidelines, properly
characterised constitutes the exercise of executive power and is therefore not

reviewable in terms of PAJA.

5 CaseLines 016-80 of the Minister’s record. Para 63 of the Applicant’s heads of argument Caselines 006-30.
NSFAS published the NSFAS Eligibility Criteria in January 2021.
26 para 64 of the Applicant’s heads of argument Caselines 006-31.
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[44] The applicants contend that NSFAS does not proffer any reason as to why the
decision taken by its Board does not constitute administrative action. NSFAS claims
that the 2021 Guidelines are policy decisions and that in addition NFSAS was not
involved in any decision making but merely made a recommendation which the
Minister acted upon. To that extent they contend that there is no decision on the part
of NFSAS that falls to be reviewed.

Does the decision constitute administrative action?

[45] In City of Tshwane Metropolitan Municipality and others v Nambiti
Technologies?’, the SCA held that “administration is concerned with the
implementation of the policies and functions of government after those policies and
functions have been determined, usually through the political process or as a result of

actions by the executive”.

[46] In President of the Republic of South Africa and Others v South African Rugby
Football Union and Others?® (SARFU), the Constitutional Court had to consider
whether the decision taken by the President to make the Commissions Act applicable
to commissions of inquiry constituted administrative action in circumstances where,
the power to make the Commissions Act applicable, is one conferred on the President

by legislation and not by the Constitution.

[47] The court in SAFRU held that in order to determine whether a particular act
constitutes administrative action, the focus of the enquiry should be the nature of the
power exercised, not the identity of the actor. In particular, the court held that when
such a senior member of the executive is engaged in the implementation of legislation,
that will ordinarily constitute administrative action.?® However, senior members of the
executive also have constitutional responsibilities to develop policy and initiate
legislation and the performance of these tasks will generally not constitute

administrative action. The Court continued as follows:°

7712016] 1 All SA 332 (SCA).

28 2000 (1) SA (CC) at para 141.
2 |bid fn. 32 at para 142.

30 1bid fn. 32 at para 143.
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“Determining whether an action should be characterised as the implementation
of legislation or the formulation of policy may be difficult. It will, as we have said
above, depend primarily upon the nature of the power. A series of considerations
may be relevant to deciding on which side of the line a particular action falls. The
source of the power, though not necessarily decisive, is a relevant factor. So,
too, is the nature of the power, its subject-matter, whether it involves the exercise
of a public duty and how closely it is related on the one hand to policy matters,
which are not administrative, and on the other to the implementation of
legislation, which is. While the subject-matter of a power is not relevant to
determine whether constitutional review is appropriate, it is relevant to determine
whether the exercise of the power constitutes administrative action for the
purposes of s 33. Difficult boundaries may have to be drawn in deciding what
should and what should not be characterised as administrative action for the
purposes of s 33. These will need to be drawn carefully in the light of the
provisions of the Constitution and the overall constitutional purpose of an
efficient, equitable and ethical public administration. This can best be done on a

case by case basis.”

[48] In the Permanent Secretary, Department of Education and Welfare, Eastern
Cape v Edu-U-College3’ O'Regan J, explained the difference between policy formation

in the broad (political) sense and in the narrow (administrative) sense as follows: *2

“Policy may be formulated by the executive outside of a legislative framework.
For example, the executive may determine a policy on road and rail
transportation, or on tertiary education. The formulation of such policy involves a
political decision and will generally not constitute administrative action. However,
policy may also be formulated in a narrower sense where a member of the
executive is implementing legislation. The formulation of policy in the exercise of

such powers may often constitute administrative action.”

31[2000] ZACC 23; 2001 (2) SA 1 (CC); 2001 (2) BCLR 118 (CC).
32 The Constitutional Court had an opportunity to refine the distinction set out in SARFU.
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[49] In the Minister of Defence and Military Veterans v Motau and Others Khampepe®

J, held as follows;

“It is the function rather than the functionary that is important in assessing the
nature of the action in question. The mere fact that a power is exercised by a
member of the Executive is not in itself determinative. It is also true that the
distinction between executive and administrative action is often not easily made.
The determination needs to be made on a case-by-case basis; there is no ready-

made panacea or solve-all formula.

Executive powers are, in essence, high-policy or broad direction-giving powers.
The formulation of policy is a paradigm case of a function that is executive in
nature. The initiation of legislation is another. By contrast, “[aJadministrative
action is... the conduct of the bureaucracy (whoever the bureaucratic functionary
might be) in carrying out the daily functions of the state, which necessarily
involves the application of policy, usually after its translation into law, with direct
and immediate consequences for individuals or groups of individuals.”
Administrative powers are in this sense generally lower-level powers, occurring
after the formulation of policy. The implementation of legislation is a central
example. The verb ‘implement”, which also appears in section 85(2)(a) of the
Constitution and distinguishes it from section 85(2)(e), may serve as a useful
guide: administrative powers usually entail the application of formulated policy to
particular factual circumstances. Put differently, the exercise of administrative

powers is policy brought into effect, rather than its creation.

In determining the nature of a power, it is helpful to have regard to how closely
the decision is related to the formulation of policy, on the one hand, or its
application, on the other. A power that is more closely related to the formulation
of policy is likely to be executive in nature and, conversely, one closely related to
its application is likely to be administrative. In SARFU, the Court was ultimately

swayed by the fact that the President’s power to appoint a commission of inquiry

33 (CCT 133/13) [2014] ZACC 18, 2014 (8) BCLR 930 (CC); 2014(5) SA 69 (CC) (10 June 2014).
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was closely related to his broad, policy-formulating function in concluding that it

was an executive power. In the words of the Court—

“la] commission of inquiry is an adjunct to the policy formation responsibility of
the President. It is a mechanism whereby he or she can obtain information and

advice.”

[50] The guidelines at the heart of the dispute in these proceedings provide the detalil
and the mechanics of a funding framework for students providing for those who will be
included and those excluded. Far from being the formulation of policy, it constitutes
the application of such policy and nuts and bolts of the funding framework which the
Act contemplates. Those decisions constitute the implementation of legislation and in
particular what Section 4(b) of the NFSAS Act requires — the determination of

conditions and criteria for the granting of loans and bursaries.

[51] | am accordingly of the view, that the decision taken by NSFAS and the Minister
to amend the 2021 guidelines constitutes administrative action. It satisfies the
definition of administrative action found in section 1 of PAJA in that it is of the kind

taken by an organ of state and further has a direct, external legal effect.
Was the decision taken by NSFAS, the Minister or both?

[62] The Western Cape High Court in Earthlife Africa and Another v Minister of Energy
and Others34 (Earthlife), the Court had to consider whether a determination made by
the Minister, with the concurrence of NERSA, under section 34(1) of the Electricity
Regulation Act (‘ERA”), which the court recognised as the implementation of
legislation by the Minister in terms of section 85(2)(a) of the Constitution, would

constitute administrative action on the part of NERSA.

[53] In Earthlife3 the court stated the following on whether NERSA took a decision;

34 (19529/2015) [2017] ZAWCHC 50; [2017] 3 All SA 187 (WCC); 2017 (5) SA 227 (WCC) (26 April 2017).
35 |pid at para 37.
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“Against this background, when regard is had to the definition of administrative
action in PAJA it is clear that all its elements are satisfied at least as far as
NERSA'’s role in the sec 34 determination. NERSA is undoubtedly an organ of
state which, in taking the decision to concur with the Minister's proposed
determination, was ‘exercising a public power or performing a public function’ in

terms of legislation...”

[54] NSFAS has the function in terms of Section 4 of the Act ‘to develop criteria and
conditions for the granting of loans.... in consultation with the Minister'. In exercising
this public function, it is not useful to separate as rigidly the role of NFSAS from that
of the Minister. While it is so that both have to act in concert with each other for criteria
and conditions to come into existence, the role of NFSAS is not a secondary one as
was suggested nor is it one confined to making recommendations. The Act provides
NFSAS with the substantive role of developing the criteria and guidelines that are the
subject matter of this dispute. That they have to do so in consultation with the Minister
does not in any manner render their role less significant nor does it exclude their role
from being characterised as administrative. In instances such as these there the
concurrence of more than one functionary is required in order to constitute a decision

the conduct of both would constitute administrative action.

[55] It is for these reasons that the argument by NFSAS that if the relief sought is
competent then it should not be directed to and apply to them but only to the Minister,

is not sustainable.
[66] | therefore conclude for the reasons given that the decision to introduce new

conditions and criteria for the granting of student loans constitutes administrative

action on the part of both NFSAS as well as the Minister.
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Was the decision procedurally fair?

[57] The Constitutional Court in Zondi v MEC for Traditional and Local Government
Affairs® found where a provision confers a power to engage in administrative action,

that provision must be read together with and be consistent with PAJA:

“« _All decision-makers who are entrusted with the authority to make
administrative decisions by any statute are therefore required to do so in a
manner that is consistent with PAJA. The effect of this is that statutes that
authorise administrative action must now be read together with PAJA unless,
upon a proper construction, the provisions of the statutes in question are

inconsistent with PAJA."*"

[58] The applicants rely on the NSFAS Act to vindicate their constitutional right to fair

administrative action.

[59] The applicants have challenged the validity of the impugned decisions in terms
of section 6 of PAJA, on the basis that NSFAS and the Minister (a) did not employ a
procedurally fair manner (section 6(2)(c)), (b) took the decisions for an ulterior purpose
(section 6(2)(e)(ii)), (c) did not consider relevant considerations (section 6(2)(e)(iii)),
(d) took the decision arbitrarily (section 6(2)(e)(iv)), (e) took a decision which was not
rationally connected to the purpose for which it was taken (section 6(2)(f)(aa)), and (f)
took a decision which was so unreasonable that no reasonable person could have so
exercised the power (section 6(2)(h)).

[60] The Constitutional Court in AllPay Consolidated Investment Holdings (Pty) Ltd
and others v Chief Executive Officer of the South African Security Agency and others>®
held that in challenging the validity of administrative action an aggrieved party may
rely on any number of alleged irregularities in the administrative process, which are to
be presented as evidence in order to establish that any one or more of the grounds of

review under PAJA may exist.

38 2005(3) SA 589 (CC).
37 Ibid at para 101.
382014 (4) SA 179 (CC) (17 April 2014). at para 44. (AllPay). Corruption Watch as amicus curiae.
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[61] Concurrently, the applicants have also challenged the procedural rationality of

those impugned decisions, under the principle of legality, to which PAJA does not

apply.

[62] The Applicants aver that the decision taken by NSFAS and the Minister, in terms
of section 4(b) of the NSFAS Act, are administrative action and required that those
affected by the adverse decision be consulted with regard to the proposed

amendments to the 2021 guidelines. *°
[63] Section 3(1) and (2)(b) of PAJA provide as follows:

“3. Procedurally fair administrative active action affecting any person-

(1) Administrative action which materially and adversely affects the rights or
legitimate expectations of any person must be fair.

(2)(a) A fair administrative procedure depends on the circumstances of each
case.

(b) In order to give effect to the right to procedurally fair administrative action, an
administrator, subject to subsection (4), must give a person referred to in
subsection (1)-

(i) adequate notice of the nature and purpose of the proposed administrative
action;,

(i) a reasonable opportunity to make representations,

(iii) a clear statement of the administrative action;

(iv) adequate notice of any right of review or internal appeal, where applicable;
and

(v) adequate notice of the right to request reasons in terms of section 5.”

[64] Section 4 of PAJA gives effect to the constitutional right to procedurally fair

administrative action and provides that—

“(4) Administrative action affecting public—

3 para 126 of the Applicant’s heads of argument Caselines 006-49.
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“(1) In cases where an a.dm:'nistrative action materially and adversely affects the
rights of the public, an administrator, in order to give effect to the right to
procedurally fair administrative action, must decide whether—

(a) to hold a public inquiry in terms of subsection (2);

(b) to follow a notice and comment procedure in terms of subsection (3)

c) to follow the procedures in both subsection (2) and (3);

(d) where the administrator is empowered by any empowering provision to follow
a procedure which is fair but different, to follow that procedure; or

(e) to follow another appropriate procedure which gives effect to section 3.”

[65] The applicants state that NSFAS does not explain how its decision taken by the
Board on 11 March 2021 meets the requirements of section 3 and 4 of PAJA, nor does
it dispute that it did not attempt to follow any of the section 3 processes in PAJA.
Similarly, there is no indication in the record that affected persons or the public had
the opportunity to submit their views to NSFAS prior to its decision taken on 11 March
202150

[66] The First respondent denies that the amendments to the 2021 Guidelines are
subject to the principles of procedural fairness which falls within the ambit of PAJA.
They further contend that even if the principle of fairness found application, The
Minister consulted with the universities, through Universities’ South Africa (USAF)
having engaged with the South African Union of Students (SAUS) on the matter.

[67] The effect of the 2021 guidelines from the perspective of the Respondents was
to terminate funding for the LLB degree both in respect of continuing students as well
as in respect of new students. (there is as pointed out some contradiction in the
guidelines to the extent that it by implication excludes LLB students who were
expressly included in the 2020 guidelines but provides for funding for returning
students). To that extent it had a significant effect on students at Wits who had either
sought to continue with their LLB degrees in 2021 as well as those who sought to
commence an LLB in 2021 especially in the light of the fact that both these categories

of students were funded in terms of the 2020 guidelines.

40 para 129 of the Applicant’s heads of argument Caselines 006-51.
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[68] It is under these circumstances that the question of procedural fairness of the

administrative action must be considered.
[69] Hoexter says the following on the issue;*!

“Procedural fairness in the form of audi alteram partem is concerned with giving
people an opportunity to participate in the decision that will affect them, and —
crucially — a chance of influencing the outcome of those decisions. Such
participation is a safeguard that not only signals respect for the dignity and worth
of the participants but it is also likely to improve the quality and rationality of
administrative decisions-making and to enhance its legitimacy. The
Constitutional Court explained this well in Janse van Rensburg NO v Minister of
Trade and Industry NO, where Goldstone J linked the importance of fairness to

the growth of discretionary power:

In modern States it has been more and more common to grant far reaching
powers to administrative functionaries. The safeguards provided by the rules
of procedural faimess are thus all the more important... Observance of the
rules of procedural fairness ensures that an administrative functionary has an
open-mind and a complete picture of the facts and circumstances within which
the administrative action is to be taken. In that way the functionary is more

likely to apply his or her mind to the matter in a fair and regular manner.”

[70] In Altron TMT Holdings (Pty) Ltd v Minister of Trade and Industry 42, the court
held that both PAJA and the principle of legality were of application Lamont J held that
the Minister's 'right of designation is...subject to the requirements imposed both by

PAJA and the principle of legality that a proper course of consultation takes place

“1 Hoexter Administrative Law in South Africa 2nd ed. (Juta, Claremont 2012).

*2 unreported, referred to as [2020] ZAGPJHC 162, 8 July 2020. An application in terms of which Altron TMT
Holdings (Pty) Ltd (Altron) sought to review and set aside a decision of the Minister of Trade and Industry (the
Minister), by way of notice published in the Government Gazette, to 'designate and grant final approval for the
Broad-Based Black Economic Empowerment Facilitator Status to the Government of South Africa represented
by the Office of the Presidency for the full shares of 40.50% held in Telkom South Africa State Owned
Company'. See JQR Administrative Law 2020 (3) para 2.3.3.
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before the decision is made."*® It was held that, at the very least, public notice ought
to have been given prior to the decision being taken in order to afford interested parties
a proper opportunity to comment.* The Minister's decision was set aside on the basis
that it was procedurally flawed,*® since (i) there was a material difference between the
notice initially published for public comment and the final decision taken;*® and (ii)
there was in any event no evidence that the comments submitted in relation to the

original notice had been placed before or considered by the decision-maker. ol

[71] In Earthlife*® the court made the following determination regarding public

participation prior to a decision being taken;

“In my view, in light of these considerations, a rational and a fair decision-making
process would have made provision for public input so as to allow both interested
and potentially affected parties to submit their views and present relevant facts
and evidence to NERSA before it took a decision on whether or not to concur in

the Minister's proposed determination.

For these reasons, | consider that NERSA’s decision to concur in the Minister's
proposed 2013 determination without even the most limited public participation
process renders its decision procedurally unfair and in breach of the provisions
of sec 10(1)(d) of NERA read together with sec 4 of PAJA.”

[72] In the context of the impugned decision in these proceedings and given the
unigue position that students at Wits found themselves in where the 4 year LLB
programme was not available and the LLB was only accessible after having completed
a bachelor’s degree, there was a duty to consult with those students, if not individually
then at the very least through some other collective forum that sought to bring to their
attention the proposed changes to the criteria and guidelines and to solicit their views
on them. NFSAS has the details of those that would have been affected by the

3 Altron para 20.

4 Altron para 20.

% Altron para 32.

4 Altron para 23.

47 Altron para paras 26, 30 and 31.
% |bid fn. 46 at para 45 and 46.
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proposed changes and contacting them would certainly have been possible,
alternatively WITS could have been used as a conduit to reach those affected
students. It was after all likely to have a significant impact on their academic trajectory
and for many their ability to continue with their further education. Such consultation
did not take place and the consultation with USAF and SAUS would hardly have
constituted consultation with the students affected and likely to be affected by the
administrative action. All of the applicants say, and this appears to be a reasonable
stance, that they did not apply for funding elsewhere as they understood that the

Guidelines then in place would ensure their continued support from NFSAS.

[73] Thus leaving aside whether the amendments to the guidelines were warranted
or not, it nevertheless must be so that the applicants either individually or as a group
of persons likely to be affected by the amendments would have had the right to have
been informed about the proposed amendments as well as the opportunity to respond
to them. This is at the heart of the procedural fairness that would have been required

of the respondents. This simply did not happen.

[74] Under the circumstances and for the reasons given the administrative action in
question was not procedurally fair and stands to be reviewed and set aside on that

basis.
Was the decision irrational?

[75] The preamble of the NSFAS Act states that "whereas it is desirable to redress
past discrimination and ensure representivity and equal access...; and establish an

expanded national student financial aid scheme that is affordable and sustainable".

[76] Section 2(2) of the NSFAS Act states that its purpose is to provide financial aid
to eligible students who meet the criteria for admission to a further education and

training programme or to a higher education programme.

[77] Paragraph 1.2 of the 2021 Guidelines states that "the Bursary Scheme gives
effect to Government's vision to ensure that all academically deserving students from

poor and working class backgrounds, who are admitted to public universities, are
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provided with financial support...". Paragraph 1.4 states that the "Guidelines are based
on the principles that student funding policy must be "fair, rational, affordable and
implementable". The Guidelines are applicable to Bursary recipients as well as all

implementing partners in the Bursary Scheme (DHET, NSFAS and public universities).

[78] The court in Affordable Medicines Trust and Others v Minister of Health and
Others “° held that the exercise of all public power must comply with the Constitution
and the principle of legality, which is part of the rule of law. It therefore follows that the
exercise of power to develop and determine the eligibility criteria and conditions for
eligible students in public universities by both NSFAS and the Minister must be
rationally related to the achievement of the objectives of the process.® Where an
executive decision has been challenged on the grounds of rationality, as in the current
circumstances, courts are obliged to examine the means selected to determine

whether they are rationally related to the objectives sought to be achieved.®’

[79] In this context it is necessary to once again revisit the rationale that underpins
the NFSAS process and what it seeks to achieve in the context of the peculiar facts of

this matter.

[80] Seeking to draw a distinction in substantial terms between the 4 year LLB and
the LLB following the completion of a first undergraduate degree, is not justifiable for
the reasons given both historical as well as academic. That being the case there can
be no rational justification for permitting financial support in one scenario and
excluding it in another. It is difficult to conceive how the objective of providing support
to needy students who wished to complete the LLB degree could be achieved by the

making of such an arbitrary distinction.

[81] It may also be useful to recall the objective of the 2020 guidelines as compared
to the 2021 guidelines. Clause 1.2. of the 2020 Guidelines provided that-

92006 (3) SA 247 (CC) at para 49.
50 Affordable Medicines at para 43.
51 Albutt v Centre for the Study of Violence and Reconciliation and Others 2010 (3) SA 293 CC at para 51.

(Albutt).
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"the new Bursary Scheme gives effect to Government's vision to ensure that all
academically-deserving students from poor and working-class backgrounds,
who are admitted to study at a public university are provided with financial
support for their-undergraduate study programmes and are supported to

succeed’ (my emphasis)

[82] The 2021 Guidelines replaces the phrase “programmes” with a first

undergraduate qualification.

[83] The difference between the terms "qualification" and "programme" is important.
in evidencing the irrationality and unreasonableness of the impugned decisions. The
HEQSF describes the term 'qualification as the "formal recognition and certification of
learning achievement awarded by a credited institution" which inter alia includes the
minimum credits required and minimum admission requirements and the rules of

progression to other qualification types.'

[84] On the other hand, the HEQSF describes the term 'programme’ as "the
purposeful and structured set of learning experiences that lead to a qualification" and

may be discipline based, professional as well as career focussed.

[85] This narrowing of focus in the 2021 Guidelines to a qualification as opposed to a
study programme would also have the effect that a student who intended to study a
BA Law followed the LLB as part of a study programme enabling such a student to
enter the profession, would be supported for the BA Law part of the programme but
not the LLB part thereof.

[86] It is for these reasons that it must also follow that the exclusion of the 2 year and
3 year LLB degrees from the 2021 guidelines and criteria also fall short of the test for
rationality both in substance as well as in procedure. It is difficult to conceive how the
government objective of supporting academically deserving students from poor
backgrounds can be achieved by making a distinction between the 4 year LLB and the
extended LLB, when the extended LLB seeks to ensure that those students who
because of historical and other reasons require greater preparedness in acquiring their

qualifications. The position that existed under the 2020 guidelines covered both
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pathways to the LLB and the closing of support for the extended pathway is in my view
irrational and does not accord with the objectives of NSFAS to support deserving

students.

[87] In addition, the guidelines require the funding policy of NSFAS to be fair and
rational among other things. It could hardly be fair or rational to seek to stop funding a
degree midway through the degree as the Respondents have purported to do in
respect of the 3 year LLB. In addition, it can hardly be said to be rational to introduce
far reaching changes to the funding criteria well into the academic year when students
have had to make choices and decision at the start of the academic year and did so
on the basis of the guidelines which then existed. Changing the rules of the game may
be permissible but doing so to the prejudice of the players while the game is in
progress is both unfair and irrational. It is for all these reasons that | am satisfied that

the applicants have made out a proper case for the relief that they seek.

The relief

[88] This application is based on large measure on the specific mechanics that relate
to the LLB degree and the relief should accordingly be confined to the mischief that is
required to be addressed. This Court has not been privy to the process and the
problems, if any, that relate to the funding of the other post graduate degrees nor to
the difficulties if any that the guidelines may have created outside of the law faculty.

To that extent the relief will be tailored accordingly.
Order
[89] | make the following order: -
1. NSFAS decision and the Minister's concurrent decision, taken in terms of
section 4(b) of the NSFAS Act, to discontinue NSFAS funding of second

undergraduate and certain postgraduate qualifications are reviewed and set

aside only to the extent that they relate to the LLB programmes; and
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2. NSFAS and DHET's subsequent decision to discontinue the funding of second
undergraduate degrees and certain postgraduate qualifications are reviewed
and set aside only to the extent that they relate to the LLB programmes reflected

in the amendments in the 2021 Guidelines.

3. The First and the Second Respondents are ordered to pay the costs of the
Applicants jointly and severally, the one paying the other to be absolved, which

costs are to include the costs of two Counsel.
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Delivered: This judgment was prepared and authored by the Judge whose
name is reflected and is handed down electronically by circulation to the Parties
/ their legal representatives by email and by uploading it to the electronic file of

this matter on Caselines. The date of the judgment is deemed to be

Heard on: 1 September 2021
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