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DAVID MAKHURA N.O. 4th Defendant

ThisjudgmentisissuedbytheJudgewhosenameisreflected
herein and is submitted electronically to the parties/their legal

representatives by e mail. The iudgment is further uploaded to the

electronic file of this matter on caselines by the Judge or his/her

secretary. The date of the iudgment is deemed to be f f (f (>-,

Judgment
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t. This is an application for summary judgment in terms of

whichtheplaintiffclaimsfromthefirstdefendant:

1.1'InrespectofclaimlpaymentofR25millionand
interest which is the outstanding balance owed by the

first defendant to the plaintiff in terms of an

. acknowledgement of debt and repayment agreement

concluded between the Parties'

L.2. In respect of claim 2 - payment of Rl 326 797 999,75

andinterestforelectricitysuppliedtothefirst
defendant by the plaintiff in terms of the electricity

supplyagreementforwhichtheplaintiffwasnotpaid'



1.3. In respect of both claims the plaintiff claims attorney

and client costs.

2.'fhe existence of the acknowledgment of debt and

repayment agreement concluded between the plaintiff and

the first defendant is not in dispute as well as the existence

of the electricity supply agreement between the plaintiff

and the first defendant.

3. The first and secsnd defendants in their plea disputed the

validity of the acknowledgement of debt and repayment

agreement on the basis that the document was not signed

by the plaintiff (Eskom) and also that the debts based on

the electricity supply agreement between the parties was

not correct as it was erroneously calculated by the plaintiff'

Both those defences appear to be disingenuous and

opportunistic and merit no further attention' The plaintiff

in its affidavit supporting summary judgment annexed

extracts from affidavits made in a previous case which I

shall refer to later in which both the acknowledgement of

debt and the repayment agreement as well as the debt

owedbythefirstrespondenttotheplaintiffisadmitted.
That brings me to the main defence raised by the first and

second defendants.

4. The main defence is founded on section 41(3) of the

Constitution read with section 41(t) of the



Intergovernmental Relations Framework Act, No 13 of

200 5,

4.L.Section41(3)oftheConstitutionprovidesasfollows:
"41(3) An organ of Sfafe involved in an

intergovernmental dispute must make

every reasonable effort to settle the

disPute bY means of mechanisms and

procedures provided for that purpose

and must exhaust att other remedies

before it approaches a Court to resolve

the dis7ute"'

4,2.Section41(1)ofthelntergovernmenta|Relations
Framework Act Provides as follows:

"41(1) An organ of Sfafe that is a party to an

intergovernmental disPute with

another government or organ of State

maY declare the disPute a farmal

i ntergovern menta t d ispute by notifyi ng

the other party of such declaration in

writing."

5. The allegations of the first and second defendants is that

the plaintiff failed to declare a dispute in terms of section

41(3)oftheConstitutionandintermsofSection4l(1)of
the Intergovernmental Relations Framework Act prior to



instituting summons against the first defendant in this

matter. On that basis the first and second defendants ask

for dismissal of the plaintiff's claims'

6. The aforesaid defence is without substance as I shall

indicate below.

T.During20tBtheplaintiffcutthesupplyofbulkelectricity
to the first respondent because the debt of the first

respondent to the plaintiff was escalating and the first

respondent did not honour its obligations in relation to

payment for electricity with the plaintiff' A firm called cape

Gate (Pty) Ltd then instituted an application to the south

Gauteng Division of the High court claiming that the

electricity bulk supply to the first defendant must not be

interrupted because it suffered big or great damage as a

result of such interruption. That led to a fully fledged

application in which a number of applicants joined the suit

andalsotheNationalEnergyRegulatoraswellaSthe
PremierofGautengWerejoinedasrespondents.The
matter was heard and decided by a Full Bench and the

judgment is reported as Cape Gate (Pty) Ltd & others v

EskomHoldings(SoC)Ltd&others[2018]ZAGPPHC599

2019(4)SAL4(G]).ThefactthatthereWaSan
intergovernmental dispute within the meaning of that

expression in section 4t of Act No 13 of 2005, was found

and recognized by the court in that matter and pursuant to



that finding, an order was made to be found in paragraph

L74 ofthe judgment in that matter as follows:

^(a)Thedisputebetweenthefourrespondenfs
concerning the non-payment by the second

respondenttothefirstrespondentforbutk
etectricitysupptyandtltemannerandthetiming
afitsresolutiongiventheinterventionofthe
fourthrespandentis,intermsofsection4l(4)of
theConstitutionreferredbacktotherespondents

forresolutianintermsofsection4l(3)ofthe
Constitution '

(b)Intheeventthatthesaiddisputeisnotresalved
within6monthsofdateofthisorderanYpartY
maYsetdownthisapplicationfordetermination

of Part B"'

B.Itfollowsthatadisputebetweenthefirstdefendantand
theplaintiffhasbeendeclaredandWaSfullyventilatedin
Courtwhichreferredthematterbacktointeraliathe
plaintiff,thefirstrespondent,theNationalEnergy
RegulatorandthePremierofGautengProvincial
Governmenttoberesolved'ThematterWasnotresolved,

thedebtisnotservicedbytheFirstDefendantandkeeps
on spiralling. That necessitated the Plaintiff instituting this

action'Itfollowsthatthedefenceraisedbythefirstand
seconddefendantsthattheactionisprematureforwantof
compliancewiththeprovisionsofsection4tofthe



constitution and Act 13 0f 2005 cannot be upheld' The

dispute was declared and was incapable of resolution within

thematterof6monthsfromdateofthejudgmentinthe
cape Gate matter, The inevitabre resurt is that the praintiff

has no other alternative to institute this action to claim

redressfromthefirstdefendanttoresolvethematter.I
am driven to the conclusion that the application for

Summaryjudgmentmustsucceed.Imakethefollowing
order: -

Order
SummarY judgment

follows: -

is granted to the Plaintiff as

1. Claim 1: -

1.1. Judgment for the sum of R25 million;

L.2. Interest on the amount of R25 million

at a rate Per annum equal to the

Prevailing Prime overdraft rate

charged bY First National Bank of

Southern Africa plus 2'5o/o calculated

from the date of judgment until date

of final PaYment;



2.

1.3. The first defendant shall PaY the

plaintiff's costs on a scale of attorney

and client.

Claim 2: -

2.L. First defendant is ordered to PaY to

sum ofplaintiff the

Rl,326 ,797,399 ,75;

2.2. First defendant is liable for interest on

thesumofRt,326,797,399,75atthe
rateperannumequaltotheprevailing
prime overdraft rate charged by First

NationalBankofSouthAfricaplus
2,5a/o calculated from 1't of October

zALg until date of final PaYment;

2.3. First defendant shall pay the plaintiff's

on an attorney and client scale'

LIVorsterAl

costs
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