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[1] This is an application for leave to appeal against the whole of my reasons
and order handed down en 22 November 2017.

[2] The legislation dealing which deals with the gircumstances upon which
leave to appeal may be granted is set out in segtion 17 (1) of the Superior
Courts Act 10 of 2013 (the Superior Courts |Act). What is specifically
relevant in this case, is section 17 (1) (a). | set out section 17 (1) in its

entirety below:

“Section 17(1)
(1) Leave {0 appeal may only be given where the judge |or judges concerned are of

the opinion that-
(a) (i) the appeal would have & reasonable prosp ect of success; or
(ii) there is some other compelling reason why the appeal should be
heard, including conflicting judgments  on the matter under

consideration; l
(b) the decision sought on appeal does not fall within the ambit of section 16 (2)

(a);and

(c) where the decision sought to be appealed does not dispose of all the issues in
the case, the appeal would lead to a just and prompt resolution of the real

issues between the parties.” [My emphasis}
[3] The test which was applied previously in applications of this nature was
whether there were reasonable prospects that another court may come to a different
conclusion. See Commissioner of inland Revenue V Tuck 1989 (4) SA 888 (T) at
go0B. What emerges from section 17 (1) is that the threshold to grant @ party leave

ed. It is now only granted in thia circumstances set out and is
See The Mont Chevaux

to appeal has been rais

deduced from the words ‘only’ used in the said section.
Trust v Tina Goosen & 18 Others 2014 JDR 2325 (LCC) at para [6], Bertelsmann

J held as follow:




ar. the_threshold for grar ing leave to eal against @ judgment of a
High Court has been raised in the new Act. The former test whether leave to appeal

should be granted was 2 reasonable prospect that anotHer court might come to @
different conclusion, see Van Heerden v Cronwright & Others 1985 (2) SA 342 (T)
at 343H. The use of the word "would"_in_the new statute indicates a measure of
certainty that another court will differ from the court whose judgment is sought to be
appealed against." [My emphasis].

%
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{4] The grounds for leave to appeal are to a large 4xtent factual asserting that
this court's reasoning was erronecus and that | failed t , take into consideration of
give sufficient weight to other factors. What | do not proczyose to do is to set out the
exhaustive grounds of appeal again or repeat that which qs set out in my judgment, in
as much as that which was relevant was dealt with in th# judgment. | am mindful of

the fact that an appeal is solely aimed at an order of a colrt and not its reasoning.

[5]The applicants argue that in terms of section 17 (1)| (@) they should be granted

leave to appeal on the grounds set out in their notice (for leave to appeal as their
appeal ' would have a reasonable prospect of success’ ib another court.
i
[B]In8 v Smith v § 2012 (1) SACR 567 (SCA) 570 at para [7] Plasket AJA
had the opportunity 10 gonsider what constitute reasonable prospects of
success and he held as foliows:

“[7]What the test of reasonable prospects of success postulates is a dispassionate
decision, based on the facts and the 1aw that a court of appeal could reasonably
arrive at a conclusion different to that of the trial court. In order to succeed,

therefore, the appellant must convince this court on proper grounds that he has
prospects of success on appeal and that those grgsg@' s are not remote but have &

realistic chance of succeeding. More Is required to be # stablished than that there is @

.

ibility of success, that the ca e is arguable on 2 eal or that the case

cannot be categorised a8 hopeless. There must, in otr'rer words, be a sound, rational
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basis for the conclusion that there are prospects of success on appeal.” [My
emphasis]

[71 From the out state that the applicant sought leave the appeal my order without
having been furnished with my reasons for the order mad¢ When the application for
leave to appeal was considered, the leave to appeal #pphcatton was adjourned
pending the provigion of my reasons. My reasons were ﬂ)rowded and the applicant

did not amend its grounds for leave to appeal at all havmp considered the reasons |
had provided. |

|

[8] The respondents thus argue that the reascns as Jsuch stand as they are not
challenged in the grounds for leave to appeal. Those challenges that appear in the
application are not premised on the reason | advanced as the grounds were
submitted before the reasons were handed down.

i

(91 It is trite that the provision of reasons is an integr al part of the appeal process
as was stated in the Constitutiona! Court judgment of |Strategic Liquor Services V
Mvumbi 2010 (2) SA 92 at para [13}: i

“This Court has recently dealt with a matter where the Le?bour Appeal Court delivered
judgment more than two and a half years after oral arg¢ment was concluded before
it and the comments of the Supreme Court of Appeal must be endorsed.”

[10} Likewise, it is well 10 remember that an appeal is primarily as regards the
order made than the reasons or judgment. However, ﬂo get to this appeal process
one need to show that the reasoning of the presiding ofhce is such that another court

would come to a different conclusion. This cannot be demonstrated by the applicant
in this matter as the ground where submitted before the reasons were provided. |
agree that the reasons for the order | have made stand ;and are not challenged.

1

[(11] Inthe circumstances, the applicant has failed tq comply with section 17(1) of
the Superior Courts Act. In the result the application sténds to be dismissed.

' Netherburn Engineering CC t/a Netherburn Ceramics v Mudau and Others [2009] ZACC 10, as yet
unreported. ‘




[12] The respondent sought a pumtive costs order agamsh the applicant for failure to
adhere and comply with the Rules of Court. | am of the vlew that this costs order is
not warranted in these circumstances and is only so wartanted if the applicant was
vexatious, proceeded frivolously, maliciously, fraudulentlyi and the like but never so
where party had a choice of procedures to choice from ‘and that party decided to
follow a specific procedure. That party cannot in my view be penalised for doing s0.

(13} Consequently the order made is that.
[13.1] The application for leave to appeal is dtsm1ssed with costs.




- W. Hugh‘:sj

Judge of the High Court Gautengd,
Pretoria



